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Personal    Injuries,    and,  Incidentally, 

Damage  to  Property  by  Collision 

with  Railway  Trains. 


CHAPTER  19. 

STREET-RAILWAYS. 

333.  Street-railways  are  carriers  of  passengers  and  are  bound  to  exer- 

cise  extraordinary  diligence. 

334.  Doctrine  applies  to  the  carrier's  agents  on  its  parallel  lines. 
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338.  Chartered  street-raflways,  diUgenoe  as  to  passengers, 
when  relation  exists  and  liability  to  servants. 
In  HoUy,  61/215,  the  declaration  alleged  that  the  plaintiff  was  a 
passenger  on  one  of  the  defendant's  street-cars;  that  two  men  got 
to  fighting  thereon;  that  she  attempted  to  get  off  the  cars  and  in 
doing  so  was  caught  in  the  door  of  the  car  by  the  persons  fighting 
and  was  badly  hurt  by  being  mashed  and  bruised ;  that  the  def end- 
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ant  was  negligent  in  failing  to  provide  any  conductor  to  preserve 
order  on  the  car,  and  that  the  driver  was  negligent  in  failing  to 
suppress  the  fight  or  to  eject  the  combatants,  or  otherwise  to  come 
to  her  assistance  or  interfere  to  preserve  order.  On  demurrer  it 
was  held  that  street-railroad  companies  are  carriers  of  passengers, 
and  as  such,  are  bound  to  extraordinary  diligence,  and  liable  for 
negligence  of  their  agents  and  employees  in  and  about  such  car- 
riage; and  when  passengers  are  injured  by  riotous  fighting  among 
other  passengers  it  is  for  the  jury  to  say,  under  all  the  facts, 
whether  the  company  was  negligent  in  not  providing  a  suitable  con- 
ductor to  preserve  order,  or  whether  the  person  in  charge  of  the 
car  as  driver  was  negligent  in  the  preservation  of  order  thereon,  and 
the  safe  carriage  of  the  passengers  to  the  place  of  destination.  And 
Jackson,  J.,  said:  "It  is  true  there  may  be  a  diflference  between 
railroads  on  which  cars  are  propelled  by  steam  across  the  country, 
and  those  street-railroads  in  cities;  but  both  are  carriers  of  pas- 
sengers, and  liable  for  slight  neglect,  or  the  absence  of  extraordi- 
nary diligence.  And  this  duty  to  their  passengers,  of  caring  for 
their  safe  and  comfortable  conveyance  from  point  to  point,  is  the 
same."    Cited,  76/317;  117/420;  1  G.  A.  559. 

A  carrier  of  passengers,  whether  by  street-cars  drawn  by  horses 
through  the  streets  of  a  city,  or  by  cars  propelled  by  steam  from 
city  to  city,  is  bound  to  use  extraordinary  diligence;  and  where  one 
is  hurt  by  reason  of  its  carriage,  the  presumption  is  always  against 
the  carrier.    Findley,  76/311.    Cited,  98/654;  117/420;  118/536. 

Whether  a  common  carrier,  in  not  providing  a  seat  for  each  and 
every  passenger,  has  fulfilled  its  legal  duty  of  extraordinary  dili- 
gence toward  the  passenger  is  a  question  of  fact  for  the  jury;  and  in 
a  case  where  an  injury  results  to  a  passenger,  or  is  partly  caused, 
by  failure  to  provide  a  seat,  the  fact  that  for  a  long  period  of  time 
suflScient  seats  had  not  been  provided,  and  the  further  fact  that  this 
was  known  to  the  defendant  company,  may  be  pleaded  and  proved 
as  a  circumstance  of  substantive  negligence,  as  well  as  aggravation. 
Lyndon,  3  G.  A.  534. 

In  Cole,  1  G.  A.  33,  it  was  held  that  when  in  a  civil  case  the  un- 
disputed facts  clearly  and  necessarily  establish  a  certain  legal  con- 
clusion, the  court  may  so  instruct  the  jury,  and  to  do  so  is  not  a 
violation  of  the  Code,  §  4863  (4334),  which  forbids  the  judge  "to 
express  or  intimate  his  opinion  as  to  what  has  or  has  not  been 
proved."  This  inhibition  of  the  law  applies  to  cases  of  conflicting 
evidence.    In  a  suit  by  one  claiming  to  be  a  passenger  on  the  defend- 
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ant's  car,  for  injuries  received  by  him  while  such  passenger,  resulting 
from  the  negligence  of  the  defendant,  and  the  undisputed  facts  and 
circumstances,  and  all  fair  and    Intimate    inferences    therefrom, 
clearly  establishing  the  legal  conclusion  that  at  the  time  the  injuries 
were  inflicted  the  relation  of  passenger  and  carrier  existed,  it  was 
not  error  in  the  trial  judge  to  so  charge  the  jury.    If,  under  the  tm- 
disputed  facts,  the  relation  of  passenger  and  carrier  did  exist  at 
the  time  of  the  alleged  injury,  the  only  rule  of  care  applicable  to 
such  case,  imposed  upon  the  carrier,  was  the  duty  of  extraordinary 
diligence,  and  the  court  did  not  err  in  restricting  the  charge  on  this 
subject  to  such  degree  of  diligence.    Hill,  C.  J.,  said :    "The  plain- 
tiff was  injured  while  on  the  steps  of  the  front  platform  of  the  car, 
and  while  entering  said  car  for  the  purpose  of  becoming  a  passen- 
ger; the  car  was  on  the  track  of  the  defendant  for  the  purpose  of 
receiving  passengers;  and  passengers  were  actually  boarding  said 
car.    These  facts  were  not  disputed  by  the  defendant.    It  is  true 
it  was  contended  that  the  car  had  reached  the  north  terminus  of  the 
track,  and  that  the  conductor  and  motorman  in  charge  were  en- 
gaged, at  the  time  of  the  alleged  injury,  in  their  respective  duties 
of  preparing  the  car  for  the  return  trip.    There  is  no  evidence  that 
tile  car  was  not  ready  for  the  reception  of  passengers ;  on  the  con- 
trary, the  evidence  conclusively  shows  that  the  car  was  ready  for 
the  reception  of  passengers,  was  actually  receiving  them  at  the  time 
of  die  injury  to  the  plaintiff,  and  that  the  plaintiff  was  one  of  the 
passengers,  who,  by  the  implied  invitation  of  the  defendant,  was  in 
the  act  of  boarding  the  car  for  the  purpose  of  taking  passage  at 
Ac  time  he  was  hurt.    Do  these  tmdisputed  facts  show  that  the  re- 
lation of  passenger  and  carrier  existed  at  the  time  of  the  alleged 
injury?    There  is  some  conflict  in  the  authorities  as  to  when  the 
relation  of  carrier  and  passenger  begins  with  reference  to  railway 
depots  and  grounds,  but  it  can  not  be  doubted  that  when  a  person 
is  on  the  steps  or  platform  of  the  car  which  is  open  for  the  recep- 
tion of  passengers,  in  the  act  of  entering  for  the  purpose  of  becom- 
ing a  passenger,  this  relation  exists.    A  person  occupies  the  position 
of  a  railroad  passenger  as  respects  the  railroad  company,  who,  hav- 
ing approached  the  railroad  for  that  object,  undertakes,  with  its 
express  or  implied  consent  to  travel  in  the  car  provided  by  it  for 
the  purpose."    Cited,  4  G.  A.  137. 

A  chartered  street-railroad    is    a    railroad    company  within  the 
mcanmg  of  the  Code  §§  2751,  2782  (2297,  2323)  and  therefore 
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is  liable  to  cme  servant  for  injuries  inflicted  by  the  n^ligence  of 
a  fellow-servant    Williams,  117/414.    Cited,  120/907;  117/466. 

334.  Doctrine  applies  to  the  carrier's  agents  on  its  parall^ 
lines. 
In  Bates,  103/333,  the  plaintiff  alleged  that  he  was  knocked  down 
by  one  of  defendant's  cars  as  he  stepped  from  the  rear  platform  of 
another  of  its  cars,  upon  which  he  was  a  passenger  and  which  had 
stopped  for  the  purpose  of  letting  him  off,  the  car  that  struck  him 
being  upon  a  parallel  track  and  approaching  from  an  opposite 
direction.  It  was  held  that  the  relation  of  common  carrier  and 
passenger  exists  between  a  street-railroad  company  and  a  pas- 
senger until  he  has  reached  his  destination,  and  has  had  a  reason- 
able opportunity  to  alight  safely  from  the  car;  and  the  carrier, 
during  this  period,  is  bound  to  extraordinary  diligence,  on  behalf 
of  itself  and  its  agents,  to  protect  the  life  and  person  of  the  pas- 
senger. This  doctrine  of  extraordinary  diligence  is  not  only  ap- 
plicable to  the  agents  of  the  carrier  on  the  car  on  which  the  pas- 
senger is  traveling,  but  also  to  its  agents  having  control  of  another 
car,  approaching  on  a  parallel  track,  after  the  latter  have  discov- 
ered that  the  former  car  was  about  to  stop  for  the  purpose  of  dis- 
charging passengers,  who  might  alight  dangerously  near  such  par- 
allel track.  Lewis,  J.,  said:  "There  is  some  apparent  conflict  in 
the  authorities  as  to  whether  the  relation  of  common  carrier  and 
passenger  exists  after  the  passenger  has  alighted  from  the  car,  and 
before  he  has  had  opportunity  of  passing  over  and  beyond  a  parallel 
track  of  the  company's  line,  but  certainly  the  relation  exists  while 
the  passenger  is  in  the  act  of  alighting.  When  this  injury  oc- 
curred, therefore,  the  defendant  company  was  under  a  legal  obli- 
gation to  use  extraordinary  diligence  to  protect  the  life  and  person 
of  the  plaintiff.  We  know  of  no  rule  of  law  that  would  necessarily 
restrict  this  doctrine  to  the  agents  of  the  company  having  in  charge 
the  particular  car  upon  which  the  plaintiff  had  taken  passage.  The 
rule  of  the  company  introduced  in  evidence  in  this  case  required 
the  motorman  on  the  approaching  car  to  be  on  the  watch-out,  and 
to  so  have  his  car  under  control  as  to  prevent  any  injury,  not  only 
to  foot-passengers  who  might  be  crossing  the  street,  but  the  de- 
fendant's passengers  who  might  be  disembarking  from  the  car  that 
had  stopped  at  tfie  public  crossing  for  this  purpose.  To  the  ordi- 
nary traveler  upon  foot,  the  motorman  was  bound  to  exercise  only 
ordinary  care  and  diligence;  to  the  defendant's  passengers,  he  was 
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bound  to  use  extraordinary  care  and  diligence.  Especially  is  this 
the  case  when  the  motorman  knew,  or  had  reason  to  believe,  that 
passengers  were  about  to  alight  from  the  car  that  had  stopped,  and 
that  they  might  alight  dangerously  near  the  track  upon  which  he 
was  running."    Cited,  125/518. 

335.  Presumption  against  the  company  when  the  injury  is 
shown. 

The  presumption  being  that  the  plaintiflE's  injuries  were  caused 
by  the  negligence  of  the  defendant  company,  and  it  having  failed 
to  show  affirmatively  that  it  was  in  all  respects  diligent,  and  no 
error  of  law  having  been  committed,  this  court  will  not  overrule 
the  discretion  of  the  trial  judge  in  refusing  to  grant  a  new  trial. 
Simmons,  C.  J.,  said:  "The  presumption  against  a  railroad  com- 
pany where  an  injury  is  shown  to  have  been  occasioned  by  the  nm- 
ning  of  its  cars,  applies  as  well  to  street-railroad  companies  as  to 
others.  Carson,  98/652.  When  the  injury  is  shown,  the  presump- 
tion is  against  the  company.  Findley,  74/311*  Carson,  98/654.'' 
ated,  117/420,  464. 

336.  Boarding  the  car. 

In  White,  92/494,  it  was  ruled  that  it  is  not  per  se  negligence 
for  a  person,  with  something  in  each  hand,  to  board  or  attempt  to 
board  an  electric  street-car  while  it  is  in  the  act  of  stopping  to  re- 
ceive passengers,  and  before  it  has  come  to  a  full  stop.  Such  board- 
ing CH*  attempt  may  or  may  not  be  n^ligence,  according  to  circum- 
stances. In  this  case  the  drctmistances  were  not  so  decisive  as  to 
dispense  with  a  jury.  The  court  erred  in  granting  a  nonsuit.  The 
idaintiff  had  an  umbrella  in  one  hand  and  a  handkerchief  in  the 
other.    Cited,  3  G.  A.  770. 

To  attempt  to  mount  a  slowly  moving  street-car  is  not  neces- 
sarily negligent.  Powell,  J.,  said:  "If  while  the  passenger  is  get- 
ting upon  the  car  the  motorman,  by  producing  an  unusual  and  un- 
necessary jerk,  throws  him  off,  a  liability  against  the  company  may 
be  predicated  thereon.  Also  a  sudden  acceleration  of  the  speed 
while  the  passenger  is  in  the  act  of  getting  aboard  may  be  negli- 
gent White,  92/494;  Jackson,  1  G.  A.  632.  In  Ricks,  118/259, 
a  recovery  was  denied  because  the  sudden  acceleration  of  the  train 
had  b^gun  and  was  already  dangerous  when  the  plaintiff  tried  to 
catch  a  car  rail  which  he  missed.  In  the  transaction  now  before 
tis,  if  safe  entrance  into  the  car  was  reasonably  practicable  at  the 
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time  the  plaintiff  attempted  to  mount,  and  the  motorman  n^ligently 
did  something  to  render  it  dangerous,  a  liability  might  be  predicated ; 
but  if  the  attempt  was  fraught  with  danger  ab  initio,  and  the  motor- 
man  did  nothing  to  increase  the  danger,  the  plaintiff  should  not  re- 
cover, though  he  succeeded  in  aconnplishing  a  part  of  what  was 
attempted  without  actually  encountering  injury.'*    Keel,  3  G.  A.  769. 

337.    Standing  on  the  platform. 

There  was  a  short,  steep  curve  in  the  defendant's  street-railroad. 
In  passing  it  the  driver  of  the  car  put  whip  to  the  horses  drawing 
it,  so  as  to  enable  them  to  mount  the  steep  curve  with  the  loaded 
car,  which  was  done  so  suddenly  as  to  throw  the  plaintiff  off  the 
platform  of  the  car,  where  he  was  standing.  The  car  was  full  of 
passengers,  some  standing  on  the  platform ;  the  plaintiff  was  stand- 
ing there  when  the  conductor  received  his  fare.  It  was  ruled  that 
standing  on  the  platform  of  a  street-railroad  car,  in  the  absence 
of  notice  to  the  contrary,  is  not  such  negligence  on  the  part  of  the 
plaintiff  as  to  prevent  his  recovery  for  damages  sustained  by  reason 
of  the  negligent  conduct  of  the  employees  of  the  railroad  company. 
Renz,  55/126.    Cited,  117/420;  120/1008. 

In  an  action  for  damages  for  personal  injuries,  a  petition  was 
not  open  to  general  demurrer,  which  alleged,  in  substance,  that  the 
plaintiff,  an  adult  was  a  passenger  at  night  on  a  greatly  over- 
crowded street-car  of  the  defendant  company;  that  after  the  con- 
ductor had  called  a  given  street  at  which  plaintiff  desired  to  alight, 
plaintiff  signalled  the  conductor,  who  in  turn  signalled  the  motor- 
man  to  stop  the  car  at  that  street ;  that  plaintiff,  thinking  that  such 
street  had  practically  been  reached,  proceeded  at  once,  for  the  pur- 
pose of  promptly  alighting,  and  in  full  view  of  the  conductor,  to 
work  his  way  from  the  center  of  the  car  along  the  crowded  aisle 
to  the  rear  platform  and  on  to  the  steps,  both  the  platform  and  the 
steps  being  also  crowded  with  passengers;  that  by  reason  of  his 
shortness  of  stature  and  the  crowded  condition  of  the  aisle,  plat- 
form, and  steps,  plaintiff  was  unable  to  see  or  locate  just  where 
the  car  was ;  that,  thinking  that  the  car  had  stopped,  relying  on  the 
call  of  the  conductor,  and  being  unable,  on  account  of  the  crowd 
on  the  steps,  to  see  the  groimd,  plaintiff  stepped  from  the  platform 
on  to  the  steps,  when  he  discovered  that  the  car  was  in  motion,  but 
too  late  to  recover  himself  on  account  of  the  passengers  on  the 
steps;  and  that  being  unable,  on  account  of  the  number  of  such 
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passengers,  to  catch  hold  of  the  bars  at  the  sides  of  the  steps,  pro- 
vided for  the  use  of  passengers  in  boarding  and  alighting  from  the 
car,  plaintiff  was  violently  thrown  to  the  pavement  and  injured  and 
damaged  as  set  forth.    Worthington,  131/450. 

In  Myrick,  6  G.  A.  38,  it  was  held  that,  whether  it  is  n^ligence 
for  a  passenger  to  be  upon  the  platform  of  a  moving  car  must 
depend  upon  the  attendant  drctmistances  of  danger,  and  the  reason 
causing  him  to  go  upon  the  platform.  So  far  from  its  being,  as 
a  matter  of  law,  necessarily  negligence  for  a  passenger  to  be  upon 
the  platform  of  a  moving  car,  it  is  ordinarily  a  question  of  fact  for 
the  jury  whether  his  presence  upon  the  platform  is  an  act  of  neg- 
ligence. The  question  of  n^ligence  can  not  be  said  to  be  one  of 
law,  unless,  under  the  peculiar  circtmistances,  the  danger  is  so  ob- 
viously great  as  that  no  one  of  ordinary  prudence  would,  under 
any  circtmistances,  subject  himself  thereto.  Russell,  J.,  said :  "We 
think  that  the  question  of  negligence,  as  to  a  passenger  upon  the 
platform  of  a  moving  train,  is  as  much  a  question  of  fact  to  be  de- 
termined by  the  jury  as  any  other  phase  of  the  subject  which  may 
be  presented  in  any  action  for  personal  injuries.  It  is  true  that  in . 
reaching  this  conclusion  we  are  confronted  with  two  lines  of  de- 
cisions, apparently  conflicting;  but  we  think  the  proper  rule  was 
laid  down  in  Suber  and  Turley  Cases,  supra.  Nothing  is  better 
settled  than  that  what  does  or  does  not  constitute  such  negligence 
as  will  preclude  a  recovery  is  peculiarly  a  question  for  the  jury. 
The  rule  more  peculiarly  applicable  to  the  case  now  under  consid- 
eration is  that  unless  the  danger  is  obviously  great,  the  court  can 
not  hold,  as  a  matter  of  law,  that  a  given  act  constitutes  such  neg- 
ligence as  will  preclude  a  recovery.  [Citing  the  Suber,  Mack, 
Snider,  Anderson,  Turley  and  Forehand  cases.]  In  these  cases  the 
question  related  to  passengers  upon  railway  trains,  but  if  it  be  true 
that  the  mere  presence  of  a  passenger  upon  the  platform  of  a  train, 
or  even  his  attempting  to  alight  from  a  moving  train  is  not  negli- 
gence per  se,  it  would  seem  to  be  true  a  fortiori  of  a  passenger  on 
an  ordinary  street-car,  operated  upon  the  streets  of  a  city,  and  nec- 
essarily run  at  a  lower  rate  of  speed  than  the  passenger  trains  of 
railroad  companies.  In  Snider,  supra,  the  Supreme  Court  held  that 
the  rule  of  n^ligence  applicable  to  a  passenger  attempting  to  alight 
from  a  moving  train  is  also  applicable  to  passengers  on  the  platform 
not  attempting  to  alight.  This  rule  would  seem  to  be  peculiarly 
sound  when  applied  to  passengers  upon  street-cars,  for  the  reason 
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that  in  a  case  where  a  passenger  may  intend  to  transfer  from  (Hie 
line  to  another,  he  may  not  have  determined  the  exact  point  at  which 
he  will  disembark  from  one  car  to  take  another;  and  it  may  fre- 
quently be  necessary  for  him  to  go  upon  the  platform  to  ascertain 
the  point  from  which  he  can  most  expeditiously  reach  his  destina- 
tion." 

338.   Alighting  from  the  oar. 

If  a  passenger  on  a  street-car  signaled  the  driver  to  stop  for  her 
to  get  oflE  by  ringing  the  bell  or  giving  any  other  signal  which  the 
driver  recognized,  and  if  he  stopped  the  car  for  her  to  get  off,  but 
did  not  stop  long  enough  to  give  her  a  reasonable  opportunity  to  do 
so,  and  she  was  thereby  injured,  the  company  was  negligent.  This 
was  a  question  of  fact  for  the  jury,  and  they  had  the  right  to  believe 
the  testimony  of  the  plaintiff  in  preference  to  that  of  other  wit- 
nesses.   Randall,  79/304.    This  case,  85/297;  86/407. 

Whether  a  person  who  attended  a  child  in  boarding  a  street-car 
on  a  particular  occasion,  for  the  purpose  of  placing  upon  the  car 
small  packages  which  the  child  was  to  have  in  charge,  had  fre- 
quently before  done  the  same  thing  at  the  same  place  when  the  same 
driver  of  the  car  was  on  duty,  is  admissible  evidence  as  tending  to 
show  that  the  person  on  this  particular  occasion  intended  to  get  off 
after  depositing  the  packages,  as  she  had  done  on  the  previous  oc- 
casions, and  did  not  intend  to  remain  on  board  so  as  to  justify  the 
driver  in  starting  the  car  suddenly  while  she  was  engaged  in  getting 
off.  It  being  the  duty  of  the  driver  (there  being  no  conductor)  to 
take  notice  of  all  persons  entering  the  car,  his  knowledge  that  the 
plaintiff  did  enter  it  in  this  instance  might  be  inferred;  and,  if  he 
knew  that  she  had  withdrawn  from  the  car  and  alighted  in  numerous 
previous  instances  under  like  circumstances,  it  could  be  inferred  that 
he  knew  or  ought  to  have  known  that  such  was  her  intention  on  the 
occasion  in  question.  The  court  erred  in  excluding  evidence  of  the 
previous  instances,  and  consequently  in  granting  a  nonsuit.  Hous- 
ton, 89/272. 

In  Hester,  130/454,  it  was  held  that  the  petition  did  not  state  a 
cause  of  action.  The  alleged  negligence  of  the  defendant  was  not 
the  proximate  cause  of  the  plaintifiPs  injury.  Evans,  P.  J.,  said: 
"The  cars  of  the  defendant  on  Montgomery  street  run  as  far  as  42d 
street,  where  the  trolleys  were  reversed,  and  the  cars  make  return 
trips.    When  the  trolley-pole  is  not  in  contact  with  the  overhead 
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wire,  the  lights  in  the  car  are  extinguished.  It  was  customary  for 
the  lights  in  the  car  to  be  extinguished  by  the  removal  of  the  trolley 
from  the  wire  before  and  at  the  time  passengers  were  alighting 
from  the  car,  in  order  that  seats  in  the  car  might  be  reversed  and 
the  car  proceed  on  its  return  journey  as  soon  as  the  trolley-pole  had 
been  reversed;  and,  in  order  that  the  passengers  might  be  out  of 
flie  way  and  clear  of  the  car  while  the  seats  were  being  reversed,  it 
was  customary  for  passengers  to  alight  from  the  car  while  the  car 
was  in  darkness,  and  before  the  trolley  was  replaced  on  the  trolley- 
wire.  On  the  night  of  September  16,  1905,  at  8:10  o'clock,  the 
plaintiff  was  a  passenger  on  the  Montgomery-street  car,  and  when 
the  car  arrived  at  42d  street  she  arose,  for  the  purpose  of  alighting 
from  the  same.  The  conductor,  before  the  car  had  come  to  a  full 
stop,  removed  the  trolley  from  the  trolley-wire,  and  caused  the  car 
to  be  in  total  darkness,  and,  the  night  being  dark  and  rainy,  in  alight- 
ing the  plaintiff  was  tmable  to  see  clearly  the  steps  of  the  car  and 
tile  grotmd  below,  and  her  foot  missed  the  lower  step,  and  she  was 
thrown  violently  upon  the  cobblestones  of  the  street,  and  received 
certain  described  injuries.  The  specific  negligence  alleged  is  that 
the  defendant  'was  negligent  in  causing  said  car  to  be  in  darkness 
at  the  time  she  and  other  passengers  were  attempting  to  alight  from 
said  car,  and  in  failing  to  afford  your  petitioner  sufficient  opportu- 
nity to  ali^t  in  safety.'  The  petition  admits  that  the  car  stopped 
at  the  terminus  of  that  particular  line;  that  it  had  come  to  a  full 
stop  before  the  plaintiff  arose  from  her  seat  for  the  purpose  of  leav- 
ing the  car.  It  is  not  charged  that  the  place  where  the  car  stopped 
was  an  unsafe  place  to  discharge  passengers.  The  gravamen  of  the 
complaint  is  that  the  street-railway  company  was  n^ligent  in  caus- 
ing the  car  to  be  in  darkness  while  she  and  other  passengers  were 
attempting  to  alight  from  it.  The  plaintiff  voluntarily  undertook  to 
leave  the  car  with  a  knowledge  that  it  had  stopped  at  the  terminus 
of  its  line,  that  the  night  was  dark  and  rainy,  that  the  purpose  of 
the  conductor  in  reversing  the  trolley  was  to  prepare  the  car  for  the 
return  journey,  that  the  lights  would  be  only  temporarily  extin- 
guished during  the  process  of  reversing  the  trolley-pole,  and  would 
immediately  reappear  when  the  trolley-pole  was  replaced  to  the 
troUey-wire.  The  n^ligence  of  the  company  in  extinguishing 
the  lights  preceded  the  act  of  the  passenger  in  seeking  to  dis- 
embark; and,  with  a  knowledge  of  the  company's  n^ligence,  she 
efected  to  leave  the  car  before  the  lights  were  restored  by  the  re- 
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placing  of  the  trollcy-polc  on  the  trolley-wire.  With  a  clear  chance 
and  full  opportunity  to  escape  the  consequences  of  the  company's 
n^ligence  by  remaining  at  her  seat  until  the  car  was  again  lighted, 
it  can  not  be  said  that  the  company's  negligence  was  the  proximate 
cause  of  the  plaintifiPs  injury."  Citing  Simmons  and  Hill  cases, 
supra. 

A  woman  having  full  knowledge  that  a  street-railway  company 
had  torn  up  a  strip  of  pavement  running  along  its  track  in  a  city 
street  and  extending  on  each  side  of  her  residence  for  more  than  a 
block,  for  the  purpose  of  laying  an  additional  track,  and  of  the  con- 
sequent depression  or  hole  in  the  pavement  two  or  three  feet  wide, 
caused  the  conductor  of  a  car  on  which  she  was  riding  to  stop  it  in 
front  of  her  home,  in  the  middle  of  a  block,  at  a  place  where  cars 
would  stop  for  passengers ;  and  in  the  daytime,  in  full  view  of  the 
situation,  and  without  any  compulsion,  urging,  or  emergency,  she 
voluntarily  attempted  to  step  from  the  car  across  such  opening  to 
the  pavement  on  the  other  side  of  it,  and  in  doing  so  stepped  on  a 
paving  stone  or  dirt,  which  gave  way  and  she  fell  and  was  injured. 
Held,  that  she  showed  no  right  to  recover  against  the  company,  and 
a  nonsuit  was  proper.    Jdins,  133/525. 

339.   Injured  by  a  jerk  in  alighting. 

In  Walters,  95/519,  it  appeared  from  the  evidence  of  the  plain- 
tiff, who  was  a  passenger  upon  an  open  electric  car,  that  he  sig- 
naled the  conductor  to  stop,  that  the  speed  of  the  car  was  greatly 
reduced,  that  while  it  was  yet  in  motion  the  plaintiff  stepped  out 
upon  the  running-board,  picked  up  his  sample-case  with  his  right 
hand,  turned  his  body  a  little  outward  from  the  car,  let  loose  the 
upright  support  with  his  left  hand,  and  was  just  in  the  act  of  step- 
ping off,  when  the  conductor  signaled  the  motorman  to  go  forward, 
who  obeyed,  and  the  car  gave  a  sudden  and  violent  jerk,  by  reason 
of  which  the  plaintiff  was  thrown  to  the  ground  and  injured.  Under 
these  facts  it  was  error  to  grant  a  nonsuit,  as  the  jury  might  have 
found  that  the  plaintiff  was  not  guilty  of  such  negligence  as  would 
bar  all  right  of  recovery.  But  for  the  signal  to  go  forward,  and  the 
jerk,  the  judgment  of  nonsuit  would  have  been  affirmed.  Cited, 
120/226. 

In  Mullikin,  126/722,  MuUikin  brought  his  action  to  recover  for 
a  personal  injury,  alleging,  that  at  the  time  of  the  injury  he  was  a 
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passenger  on  a  car  of  defendant  company;  that  while  seated  on 
said  car,  the  overhead  troUey-wire  parted,  causing  flashes  of  elec- 
tricity to  play  around  the  car  and  to  frighten  the  passengers  thereon : 
that  the  motorman  in  charge  of  said  car  cried  out  for  all  persons  to 
leave  the  car,  and  thereupon  plaintiff  proceeded  to  the  side  of  said 
car  for  the  purpose  of  alighting,  but  just  as  he  stepped  upon  the 
running-board  or  step,  the  car  came  to  a  sudden  and  violent  stop, 
and  he  was  thrown  forward  into  the  street,  thereby  sustaining  va- 
rious bodily  injuries.  Defendant  denied  the  material  allegations  of 
the  petition,  and  alleged  that  plaintiff's  injuries  were  caused  by  his 
own  n^ligence,  and  were  not  due  to  any  n^ligence  on  the  part  of 
defendant  It  was  held  that  whether  the  injuries  to  the  plaintiff 
were  the  result  of  his  own  n^ligence  and  failure  to  exercise  due 
care  and  caution,  or  whether  they  were  caused  by  alleged  acts  of 
n^ligence  of  the  defendant  company's  servants,  being  a  material 
subject  of  inquiry  in  the  trial  of  the  case,  and  there  being  a  conflict 
in  the  testimony  upon  this  issue,  it  was  not  error  for  the  court  to 
give  the  following  charge  to  the  jury :  "If  the  plaintiff  was  a  pas- 
senger upon  a  car  of  the  defendant  company,  and  you  find  that  the 
plaintiff  was  then  and  there  exercising  ordinary  care  for  his  own 
safety,  and  that  while  so  exercising  such  care  [he]  was  preparing 
to  alight  f rc«n  the  car,  and  you  find  that  such  preparation  to  alight, 
under  all  the  circtmistances  and  in  the  manner  shown  by  the  evi- 
dence, was  not  negligence  or  carelessness  on  the  part  of  the  defend- 
ant [plaintiff],  and  you  further  find  that  the  motorman  suddenly 
stopped  the  car  in  such  a  manner  that  it  then  and  there  threw  the 
I^aintiff  to  the  ground,  and  that  such  stopping  of  the  car  was  n^- 
ligence  on  the  part  of  the  motorman,  and  the  plaintiff  was  thereby 
injured  as  charged  in  his  petition,  and  that  the  plaintiff  was  during 
all  the  time  in  the  exercise  of  ordinary  care  and  caution  for  his  own 
safety,  the  defendant  would  be  liable  to  the  plaintiff." 

In  Lyle,  4  G.  A.  113,  it  was  held  that  in  a  suit  to  recover  damages 
against  a  street-car  company,  where  the  allegation  of  negligence  is 
the  n^ligent  movement  of  a  car  of  the  defendant,  causing  a  sudden, 
violent,  and  unusual  jerk,  which  threw  the  plaintiff  across  the  seat 
of  the  car,  it  was  erroneous  to  give  in  charge  to  the  jury  the  follow- 
ing instruction:  "If,  in  reviewing  the  testimony,  you  are  satisfied 
that  the  plaintiff  was  injured  by  a  sudden,  violent,  and  unusual  jerk, 
and  that  he  could  not,  by  the  exercise  of  ordinary  care  and  diligence, 
have  protected  himself  against  the  consequences  of  this  negligent 
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act,  then  he  would  be  entitled  to  recover."  The  error  in  this  in- 
struction is  twofold:  First,  that  a  recovery  could  be  predicated  on 
proof  of  a  sudden,  violent,  and  unusual  jerk.  To  make  a  jerk  an 
act  of  culpable  n^ligence  it  must  have  been  unnecessary  at  the  time 
and  place  where  it  occurred,  as  well  as  violent  and  unusual.  Sec- 
cmd,  that  the  charge  contained  an  asstmiption  by  the  judge  and  an 
instruction  to  the  jury  that  the  act  mentioned  constituted  n^ligence ; 
and  that  "this  negligent  act"  had  been  proved.  Hill,  C.  J.,  said: 
"The  rule  applicable  is  the  same  as  that  applied  to  noises  caused  by 
the  running  of  trains.  Liability  arises  from  the  injuries  so  caused 
only  when  the  noises  are  both  unusual  and  unnecessary.  2  G.  A. 
162  (58  S.  E.  374) ;  Morgan,  77/788.  It  has  been  held,  that  in  de- 
termining whether  an  irregvAzr  motion  of  a  train  or  car  was  un- 
usual and  unnecessary,  not  only  the  character  of  the  train  or  car, 
but  also  the  place  where  such  motion  occurred,  should  be  taken  into 
consideration, — for  instance,  that  a  motion  which  might  be  con- 
sidered violent  and  unusual  on  a  straight  track  might  be  both  usual 
and  necessary  in  going  around  a  curve,  or  in  going  frcnn  a  main 
track  to  a  switch  track,  or  in  passing  over  tracks.  Ball  v.  Mabry, 
supra;  Ayers  v.  Rochester  Ry.  Co.,  156  N.  Y.  104  (50  N.  E.  960)  ; 
Moser  v.  Street  Ry.  Co.  (Ky.),  74  S.  W.  1090,  1  St  Ry.  Rep.  240. 
In  a  case  decided  by  the  Massachusetts  Supreme  Court,  it  was  held 
that  a  passenger  on  a  street-car,  who  was  injured  by  being  thrown 
to  the  ground  by  a  lurch  of  the  car  in  passing  over  the  main  trade 
to  a  switch  track,  could  not  recover  therefor,  where  there  was  no 
evidence  that  the  injury  was  due  to  a  defect  in  the  car  or  track,  or 
that  the  speed  was  unusual  or  dangerous.  Such  motions  of  street- 
cars are  of  quite  frequent  occurrence,  and  are  to  be  expected  to  a 
greater  or  less  degree  whenever  the  car  passes  from  one  track  to 
another,  and  are  of  the  class  of  usual  and  unavoidable  incidents  in 
the  use  of  cars  upon  the  streets.  Bryon  v.  Lynn  &  Boston  R.  Co., 
177  Mass.  303  (58  N.  E.  1015)  ;  Ilges  v.  St.  Louis  Trans.  Co.,  102 
Mo.  App.  529  (77  S.  W.  93,  2  St.  Ry.  Rep.  586)."  Cited,  5  G.  A, 
139.  Plaintiff  testified  that  he  had  ridden  on  defendant's  cars  six  or 
seven  times  daily  for  several  years;  that  he  knew  their  usual  mo- 
tions and  movements;  that  the  jerk  which  it  was  claimed  caused 
his  injury  "was  an  unusual  jerk  in  that  it  was  very  severe.  It  was 
a  sudden  jerk.  Witness  means  by  severe  jerk  that  it  jerked  him 
with  such  force  that  when  he  caught  hold  of  the  railing  on  the  rear 
end  of  the  car,  it  jerked  his  hold  loose.    It  was  with  such  force  that 
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witness  could  not  hold  on  to  the  bar."  Held,  that  permitting  the 
witness  to  testify  that  it  "was  an  unusual  jerk"  was  not  cause  for  a 
new  trial.    Code,  §  5874  (5285). 

Where  the  plaintiff  testified  that  when  riding  on  one  of  the  electric 
cars  of  the  defendant  company,  he  was  thrown  therefrom  by  a  sud- 
den jerk  of  the  car,  it  was  not  error  to  allow  a  witness  to  testify, 
over  defendant's  objection,  that  the  effect  of  suddenly  turning  on 
too  much  electricity  to  such  a  car  would  be  to  cause  it  to  start  too 
quickly,  the  objection  being  that  there  was  no  evidence  in  the  case 
that  any  electricity  was  turned  on.    Smith,  121/663.    Cited,  123/97. 

In  a  suit,  Mozeley,  79/463,  against  a  street-railway  company  to 
recover  for  an  injury  alleged  to  have  been  received  by  a  passenger 
in  leaving  a  car,  it  was  error  to  charge  as  follows:  "If  the  plam- 
tiflF  signaled  the  driver  to  stop,  and  the  driver  did  not  stop  so  as  to 
allow  the  plaintiff  reasonable  opportunity  to  alight  with  safety,  but 
the  driver  cmly  slackened  his  speed,  and  the  plaintiff,  to  avoid  being 
carried  beyond  his  destinaticm,  and  availing  himself  of  what  oppor- 
tunity was  afforded  him  to  alight,  endeavored  to  get  oflE  the  car 
while  in  motion  and  was  thrown  by  a  sudden  jerk  of  the  car,  the 
defendant  would  be  liable,  provided  you  believe  from  the  evidence 
that  the  driver  was  negligent  in  not  stopping  the  car  altogether." 
This  charge  should  have  been  qualified  by  saying,  if  the  jury  further 
believed  that  the  plaintiflE  used  all  reasonable  and  ordinary  care  and 
diligence  to  avoid  the  consequences  of  the  defendant's  negligence  to 
hunself.    Cited,  81/275;   83/446. 

340.    Safe  place  and  time  for  alighthig. 

Although  it  is  the  duty  of  a  street-car  company  to  select  a  reason- 
ably safe  place  for  landing  passengers  wherever  it  may  stop  a  car  for 
tiiat  ptarpose,  yet,  if  the  place  be  safe  for  a  passenger  to  get  oflF 
while  the  car  is  at  rest,  the  company  is  not  responsible  for  any  peril 
which  the  passenger  incurs,  without  its  fault,  from  attempting  to 
alight  after  the  stoppage  has  terminated  and  the  car  has  been  put 
in  moticm,  provided  a  reasonable  time  for  alighting  was  allowed 
while  the  car  was  at  rest,  and  the  conductor  did  not  know  that  the 
particular  passenger  intended  to  get  off  at  that  place,  and  did  not 
see  him  attempting  to  get  oflF  in  time  to  warn  or  prevent  him  from 
so  doing  while  the  car  was  in  motion.  When  a  car  stops  because 
of  an  obstruction  on  the  trade,  and  not  to  afford  any  passenger  an 
opportunity  for  getting  oflF,  the  company  is  not  responsible  for  the 
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safety  of  the  place  as  one  for  getting  oflF,  whether  the  car,  at  the 
time  the  passenger  undertakes  to  do  so,  be  in  motion  or  at  rest,  the 
conductor  not  seeing  the  passenger,  or  being  aware  of  his  purpose, 
at  the  time  the  attempt  to  get  off  is  made.  This,  however,  would 
not  justify  the  company  in  n^ligently  running  over  him,  if,  by  ac- 
cident, he  failed  to  gain  a  firm  footing  on  alighting,  but  fell  on  a 
parallel  track,  exposing  himself  to  danger  on  that  track.  Glover, 
92/132.    Cited,  120/513;    133/575. 

Where  a  passenger  was  hurt  in  leaving  a  street-car,  and  his  tes- 
timony showed  that  the  car  started  before  he  completely  left  it,  and 
there  being  no  conductor,  the  driver  testified  that  he  did  not  know 
that  the  passenger  was  hurt  at  all,  but  that  his  habit  was  to  stop 
till  all  his  passengers  got  off,  and  that  he  did  so  that  night,  and  an- 
other witness  testified  to  hearing  the  exclamation  of  the  passenger 
to  the  effect  that  he  was  hurt,  and  on  going  to  him,  found  him  in- 
jured where  he  attempted  to  alight,  even  more  than  slight  n^lect 
was  shown.  There  being  no  conductor,  it  was  the  business  of  the 
driver  to  see  that  his  passenger  safely  landed  before  he  started, 
after  stopping  to  let  him  land.    Findley,  76/311. 

The  negligent  conduct  of  a  street-car  conductor  in  calling  a  street 
crossing  before  his  car  had  arrived  at  the  street  announced,  thereby 
inducing  a  lady  passenger  to  alight,  at  night  and  during  a  severe 
rainstorm,  at  a  strange  place  remote  from  her  destination,  is  to  be 
regarded  as  the  proximate  cause  of  injuries  sustained  by  reason  of 
her  slipping  and  falling  upon  a  curbstone  which  she  was  unable  to 
see,  because  of  the  darkness,  while  endeavoring  with  due  care  to 
make  her  way  homeward  along  a  street  with  which  she  was  unfa- 
miliar. The  passenger  was  under  no  legal  duty  to  apply  for  shelter 
at  houses  in  the  vicinity  of  the  place  where  she  was  induced  to 
alight  from  the  car,  rather  than  attempt  to  reach  her  destination 
on  foot  over  a  highway  which  was  in  a  reasonably  safe  condition 
for  travel  by  pedestrians.  If  she  could  not  by  the  exercise  of  or- 
dinary care  have  discovered  that  she  was  invited  by  the  conductor 
to  disembark  at  a  point  short  of  her  destination,  she  was  entitled 
to  recover  damages  because  of  illness  brought  about  by  exposure  to 
the  weather  after  leaving  the  car,  the  burden  being  upon  her  to 
show  that  her  illness  was  caused  by  such  exposure  rather  than  by 
other  causes  for  which  the  defendant  company  was  not  responsible. 
In  such  a  case,  no  presumption  of  negligence  is  raised  by  law  against 
the  defendant  from  the  bare  fact  that  the  plaintiff  sustained  an 
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injury,  and  the  burden  rests  upon  the  plaintiff  to  prove  the  allega- 
tions of  fact  upon  which  she  relies  for  a  recovery.  McAllister, 
126/447.    Cited,  135/845. 

A  charge  that  it  is  the  duty  of  a  street-car  company  to  select  a 
reasonably  safe  place  for  landing  passengers,  wherever  it  may 
stop  a  car  for  that  purpose,  states  a  sound  legal  proposition,  and  is 
not  open  to  the  criticism  that  it  impliedly  instructs  the  jvury  that  a 
failure  to  perform  such  duty  would  be  negligence  per  se.  Cobb, 
J.,  said :  "It  is  the  duty  of  a  street-car  company  to  select  a  reason- 
ably safe  place  for  landing  passengers  wherever  it  may  stop  a  car 
for  that  purpose.  The  duty  which  the  law  imposes  upon  an  ordi- 
nary railroad  ownpany,  to  provide  and  maintain  a  safe  place  for 
landing  its  passengers,  has  no  application  to  a  street-car  company 
operating  its  Une  along  a  public  street,  or  road;  but  the  duty  im- 
posed upon  such  a  company  is,  as  stated,  to  select  a  reasonably  safe 
place  for  landing  its  passengers,  and  to  make  such  selection  with 
reference  to  getting  off  the  car  while  the  same  is  at  rest.  The  com- 
pany is  not  responsible  for  any  peril  which  the  passenger  incurs, 
without  its  fault,  after  the  stoppage  has  terminated,  and  the  passen- 
ger has  secured  a  safe  footing  upon  the  street.  Glover,  92/133 
(10) ;  Nellis  on  St.  Surf.  Rds.  449.  If  the  passenger  selects  the 
place  to  alight,  and  the  employees  acquiesce  in  such  selection,  by 
stc^>ping  the  car  at  the  place  chosen,  and  the  passenger  be  well  ac- 
quainted with  the  place,  or  the  danger  of  attempting  to  alight  there 
be  apparent  to  him,  and  he  is  injured  while  alighting,  as  a  conse- 
quence of  the  character  of  the  place,  and  without  fault  on  the  part 
of  the  employees,  the  company  would  not  be  liable.  If,  however, 
the  passenger  selects  a  place  which  is  reasonably  safe,  and  the  car 
has  stopped,  and  on  account  of  the  darkness  the  passenger  can  not 
determine  whether  the  car  has  stopped  at  the  place  designated, 
and  the  conductor  in  charge  of  the  car  permits  the  passenger  to  at- 
tempt to  alight,  without  informing  him  that  the  place  selected  has 
not  been  reached,  and  also  without  informing  him  as  to  the 
dangers  incident  to  alighting  at  the  place  at  which  the  car  has 
actually  stopped,  then  the  company  would  be  liable,  if  the  passenger 
is  injured  in  alighting  as  a  consequence  of  a  danger  of  which  he 
was  not  aware,  and  which,  on  account  of  the  darkness,  was  not  ap- 
parent to  him  at  the  time  he  attempted  to  alight,  or,  after  having 
stepped  from  the  car,  attempted  to  proceed  along  what  would  have 
been  a  safe  way  in  the  event  the   car  had    stopped   at  the  place 
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selected.  Nellis  on  St.  Surf.  Rds.  485,  524;  Henry  v.  Street  Ry. 
G>.  (Wash.),  64  Pac  137.  AK)lying  these  principles  to  the  facts 
of  the  present  case,  the  petition  set  forth  a  cause  of  action,  and  was 
not  subject  to  the  objections  raised  by  the  demurrer."  Vining, 
120/511;  123/770.    Cited,  126/449;  134/869. 

Generally  the  duty  which  the  law  imposes  upon  an  ordinary  rail- 
road company  to  provide  and  maintain  a  safe  place  for  landing  its 
passengers  is  not  applicable  to  a  street-car  company  operating  its 
line  along  a  public  street  of  a  city,  and  not  stopping  at  regular 
places  selected  by  it  or  providing  places  for  passengers  to  get  on 
and  off  of  its  cars,  but  stopping  such  cars  at  street  crossings  or 
various  intermediate  places  upon  signal  from  a  passenger.  Vining, 
supra.  Under  such  circimistances  it  is  the  duty  of  the  company, 
and  its  agents  or  employees  representing  it,  to  use  due  diligence 
to  select  a  reasonably  safe  place  for  landing  its  passengers,  and  to 
make  such  selection  with  reference  to  getting  off  the  car  while  it 
is  at  rest.    Turner,  134/869. 

In  Shields,  1  G.  A.  172,  the  plaintiff  allied,  that  the  negligence 
of  the  company  consisted  in  the  fact  that  the  car  cm  which  she 
was  a  passenger  "did  not  stop  long  enough  for  her  to  alight,  and 
that  while  she  was  in  the  act  of  alighting,  the  car  was  suddenly 
started,  throwing  her  to  the  ground."  During  the  trial  of  the  case, 
she  filed  an  amendment  to  her  declaration,  setting  up  other  acts  of 
n^ligence,  to  wit:  "First,  that  the  defendant  failed  to  afford  her 
a  safe  place  and  safe  means  for  alighting  at  said  time  and  place; 
and  second,  that  the  step  was  too  high  for  her  to  alight  in  safety." 
The  court  below  withheld  from  the  consideration  of  the  jiuy,  in 
his  charge,  the  question  of  negligence  alleged  in  the  amendment 
to  the  petition.  On  this  point  the  court  charged  the  jury  as  fol- 
lows :  "The  court  charges  you  that  you  can  not,  under  the  evidence 
in  this  case,  take  this  amendment  under  consideration.  You  will 
only  take  the  case  as  it  stands  in  this  declaration,  without  amend- 
ment; because  the  court  holds  that  under  the  undisputed  evidence 
in  this  case,  there  is  no  case  made  out,  under  the  amendment  as 
set  out,  of  a  defective  step  or  too  high  a  step,  or  something  of  that 
kind."  It  was  held  that  in  an  action  for  personal  injuries,  by  a 
passenger  against  a  street-car  company,  there  must  be  damage  to 
the  plaintiff  and  negligence  by  the  defendant,  causing  the  injury, 
to  authorize  a  recovery.  Where  an  amendment  to  the  original  pe- 
tition sets  up  distinct  acts  of  negligence,  to  entitle  the  plaintiff  to 
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recover  on  the  amendment  the  evidence  must  show  not  only  the 
existence  of  such  n^ligence,  but  that  such  negligence  was  the  direct 
and  proximate  cause  of  the  plaintiflfs  injury ;  and  where  the  plain- 
tiff's own  testimony  utterly  negatived  the  fact  that  the  acts  of  neg- 
ligence allied  in  the  amendment  had  anything  to  do  with  her  in- 
juries, but,  on  the  contrary,  showed  positively  that  the  injuries  were 
caused  solely  by  the  negligence  allied  in  her  original  petition,  the 
court  did  not  err  in  withdrawing  the  amendment  from  the  consid- 
eration of  the  jury.  Especially  is  this  true  where  the  other  evi- 
dence in  the  case  failed  to  establish  negligence  on  the  part  of  the 
defendant  in  the  matters  alleged  in  the  amendment. 

341.  Diligence  as  to  ropes,  gates,  bars,  and  sagging  wire. 

Where  it  was  alleged  by  the  plaintiff  in  his  petition  that  "the 
defendant,  well  knowing  that  it  was  dangerous  to  allow  passengers 
to  alight  from  a  car  on  the  side  next  to  that  from  which  another 
car  was  approaching,  nevertheless  took  no  steps  to  prevent  pas- 
sengers from  alighting,"  it  was  not  error  to  admit  testimony  show- 
ing that  the  defendant  had  placed  no  ropes,  guards,  or  other  pro- 
tection to  prevent  passengers  from  alighting  on  that  side  of  its  car 
next  to  said  parallel  track;  the  question  as  to  whether  such  omis- 
sion amounted  to  n^ligence  being  left  entirely  to  the  jury.  Bates, 
103/333. 

In  Glover,  92/132,  it  was  held  that  an  electric-railway  company 
which  has  provided  its  cars  with  gates  to  prevent  passengers  from 
alighting  on  the  side  next  to  a  parallel  track  can  not  defend  itself 
against  the  charge  of  negligence  in  not  keeping  one  of  the  gates 
closed,  by  the  evidence  of  its  president  "as  to  observations  he  had 
made  in  reference  to  electric  street-car  lines,  cable-car  lines,  and 
other  street-car  lines  operating  on  double  tracks,  that  he  had  made 
recently  in  various  cities  of  the  United  States  in  reference  to  the 
use  of  gates  on  the  cars,  and  to  show  that  gates  are  not  used." 
Bleckley,  J.,  said:  "The  negligence  charged  as  to  gates  was  not 
having  the  gate  of  this  particular  car  closed  on  the  side  next  to  the 
parallel  track.  We  think  what  the  president  of  the  company  would 
have  testified  as  to  his  observations  on  other  double-track  lines  of 
street-cars  in  various  cities  was  not  relevant,  and  was  consequently 
properly  rejected.  Two  reasons  against  the  admissibility  of  this 
evidence  occiu'  to  us.  The  first  is  that  the  practice  of  other  lines 
would  not  serve  for  ccmiparison  on  the  question  of  diligence  unless 
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it  was  shown  that  these  lines  were  properly  equipped  and  man- 
aged, or  were  so  recognized  and  reputed  to  be  by  experts  in  the 
business;  the  other  is  that  it  was  not  stated  whether  the  other 
lines  had  gates  to  their  cars  or  not,  but  only  that  gates  were  not 
used.  If  the  lines  examined  by  the  president  were  without  gates 
to  their  cars,  their  practice  in  not  using  gates  would  throw  no 
light  on  the  diligence  of  a  company  which,  like  the  defendant,  has 
provided  gates,  but  omits  to  use  them."  Although  there  may  be 
no  negligence  whatever  in  the  failure  of  an  electric  street-railway 
company  to  have  gates  to  the  platform  of  its  cars,  for  the  purpose 
of  guarding  against  accidents  to  passengers  by  preventing  them 
from  leaving  the  cars  on  the  side  next  to  a  parallel  track  of  the 
same  company,  in  the  street,  yet  when  a  particular  company  has 
such  gates  to  the  platforms  of  its  cars,  not  to  keep  them  closed 
may  or  may  not  be  negligence  in  the  given  instance,  and  this  is  a 
question  of  fact  for  the  jury.  Bleckley,  C.  J.,  said:  "There  may 
be  no  negligence  whatever  in  failing  to  have  gates,  for  the  very 
highest  order  of  equipment  may  be  dispensed  with,  provided  the 
equipment  is  sufficient  to  come  up  to  the  standard  of  extraordinary 
diligence.  This  standard  may  be  reached  short  of  the  very  best  or 
the  superlative  of  the  attainable.  But,  when  a  company  has  pro- 
vided gates,  due  diligence  might  require  it  to  use  them,  and  failure 
to  use  them  might  be  negligence  in  the  given  instance.  Whether  it 
would  be  or  not  is  a  question  of  fact  for  the  jury.  There  was  no 
error  in  so  treating  it;  and  this  is  so,  irrespective  of  the  particular 
object  which  the  company  had  in  view  in  procuring  the  gates,  or  of 
its  own  practice  in  their  use.  A  hackman  might  put  brakes  on  his 
hack  for  use  in  descending  mountains  only,  and  might  restrict  the 
use  by  his  own  practice  to  the  making  of  such  descents ;  but,  having 
them  upon  his  vehicle,  it  might  be  negligence  not  to  use  them  on 
proper  occasions,  in  descending  ordinary  hills  as  well  as  mountains. 
Extraordinary  diligence  may  require  the  carrier  to  use  what  he  has, 
though  it  would  not  require  him  to  have  as  much  as  he  has  pro- 
vided."   Cited,  133/577. 

When  a  street-railway  company  with  reasonable  promptness  dis- 
covers the  sagging  of  one  of  its  trolley-wires,  which  has  been  un- 
expectedly caused  by  the  falling  of  a  wire  belonging  to  another, 
and  immediately  takes  proper  steps  to  prevent  its  wire  frcMn  caus- 
ing injury  to  travelers  in  the  street  over  which  the  same  is  sus- 
pended, the  company  meets  the  legal  requirements  as  to  diligence 
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under  such  circumstances.  Notice  to  the  servant  of  a  corporation, 
with  respect  to  a  matter  over  which  he  has  no  authority  and  as  to 
which  he  has  no  duty  to  perform,  is  not  notice  to  the  corporation. 
Read,  115/367.    Cited,  124/1052. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  the  death  of  a  person  by  alleged  negligence,  the  relative 
questions  of  the  diligence  or  negligence  of  the  deceased  and  the 
defendant  are  for  determination  by  the  jury,  where  it  appears  that 
the  street  railway  company  operating  open  cars  allowing  passengers 
egress  from  either  side,  stopped  its  car  just  after  clearing  a  cross 
street,  and  a  passenger  alighted  on  the  side  next  to  a  parallel  track 
and  proceeded  five  or  six  steps  along  the  space  between  the  tracks, 
until  he  reached  the  street  crossing,  and  then  attempted  to  cross 
the  parallel  track,  when  he  was  struck  and  killed  by  a  car  on  the 
parallel  track  running  at  a  dangerous  and  reckless  rate  of  speed, 
notice  of  the  approach  of  which  was  not  given  by  the  sounding  of 
^  gong,  and  the  ordinary  noise  of  its  running  could  not  be  heard 
because  of  the  loud  and  rumbling  noise  made  by  the  departing  car 
from  which  the  passenger  had  just  alighted,  and  which  could  not 
be  seen  because  it  had  not  come  into  view,  and  also  because  of  the 
shadow  produced  by  an  electric  street  lamp.  A  petition  by  the 
widow  of  the  deceased  against  the  railway  company,  alleging  the 
forgoing  facts,  is  not  open  to  general  demurrer.  In  an  action  of 
the  character  described  in  the  foregoing  note,  it  is  competent  for 
the  plaintiff  to  allege  and  prove,  as  explaining  the  care  and  dili- 
gence of  the  perscm  killed,  that  the  car  from  which  the  deceased 
alighted  was  not  equipped  with  bars,  nor  was  the  deceased  warned 
by  the  railway  company's  servants,  as  they  saw  him  alight  from  the 
side  of  the  car  next  to  the  parallel  tracks,  of  the  danger  incident 
thereto.    Asbell,  133/573.    Cited,  8  G.  A.  192. 

342.    Inexperienced  minor  killed  on  a  parallel  track. 

In  Glover,  92/132,  a  mother  sued  for  the  homicide  of  a  minor 
son.  The  declaration  alleged  that  he  resided  in  the  country  and 
had  never  before  ridden  on  an  electric  car.  He  got  oflF  the  car,  at 
which  moment  another  of  defendant's  cars,  running  on  a  parallel 
track,  ran  over  and  killed  him.  It  was  held  that  the  fact  that  the 
passenger  killed  had  never  before  ridden  upon  an  electric  car  was 
admissible  in  evidence,  for  the  purpose,  at  least,  of  illustrating  the 
cause  of  his  failure  to  alight  from  the  car  in  safety.    Bleckley,  C. 
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J.,  said:  "The  evidence  was  admissible,  not  for  the  purpose  of 
changing  or  affecting  the  measure  of  the  company's  diligence,  but 
as  a  fact  tending  to  illustrate  the  cause  of  his  failure  to  alight  in 
safety.  The  jury  in  looking  at  the  facts  and  circumstances  of  the 
homicide  would  naturally  desire  to  classify  the  particular  passen- 
ger, not  alone  by  his  age,  but  also  by  his  experience  or  the  want 
of  it  in  handling  himself  on  electric  cars.  Familiarity  with  this 
mode  of  transportation  would  qualify  him  to  see  and  appreciate 
danger  which  he  would  not  be  likely  to  observe  if  he  was  wholly 
without  experience.  With  experience  he  might  be  chargeable  with 
fault ;  without  it,  with  none.  And  hence  in  the  one  case  his  failure 
to  ccHne  off  safely  might  be  attributable  to  his  own  n^ligence,  in 
part  or  in  whole,  whereas,  in  the  other  case,  he  might  be  treated  as 
free  from  any  negligence  whatever.  It  may  be  that  the  evidence 
might  have  other  bearings,  but  it  has  this,  at  least." 

343.  Jumping  from  the  car. 

It  is  gross  negligence  in  a  passenger  on  a  street-railway  to  jump 
from  the  car  when  it  is  going  at  a  speed  of  twenty  miles  an  hour, 
whether  he  knows  or  does  not  know  that  the  car  is  going  so  fast 
That  the  city  ordinance  restricted  the  speed  of  the  car  to  seven 
miles  an  hour  would  make  no  difference.  The  presence  of  the  con- 
ductor, and  his  silence  on  hearing  another  passenger  tell  the  plain- 
tiff that  the  car  was  not  going  to  stop,  and  he  had  better  get  off, 
will  not  justify  him  in  jumping  from  the  car  and  causing  his  own 
injury.    Masterson,  88/436. 

The  plaintiff  showing  by  his  own  evidence  that  although  he  had 
requested  the  driver  of  the  street-car  to  stop  at  a  designated  place, 
and  had  received  a  rude  and  profane  answer,  yet,  upon  failure  of 
the  driver  to  stop,  plaintiff  had  jumped  from  the  car  while  it  was 
in  motion,  and  without  again  requesting  the  driver  to  stop,  or  noti- 
fying him  of  his  purpose  then  to  alight,  and  it  not  appearing  that 
the  driver,  when  he  struck  the  team,  knew  that  the  plaintiff  was 
attempting  to  alight,  or  that  there  was  any  such  emergency  as 
would  justify  the  plaintiff  in  alighting  from  the  moving  car,  the 
court  committed  no  error  in  granting  a  nonsuit.     Outen,  94/662. 

344.  Diligence  at  crossings,  of  streets  and  tracks. 

In  charging  the  jury  upon  negligence,  the  court  should  not  enu- 
merate acts  or  omissions  which  are  wholly  outside  of  any  degree  of 
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diligence  which  the  law  requires.  An  electric-railway  company  is 
under  no  duty  to  stc^  its  cars  before  reaching  the  crossings  of 
public  highways  for  the  purpose  of  looking  and  listening  by  the 
motormen,  or  to  enable  them  to  lo<^  and  listen,  when  there  is  no 
^)parent  reason  for  so  doing.  Simmons,  J.,  said:  "These  com- 
panies are  chartered  for  the  benefit  of  the  public.  The  public  re- 
quire rapid  transit,  and  if  a  motorman  driving  one  of  these  cars 
were  ccHnpelled  to  stc^  and  look  and  listen  for  the  approach  of 
every  wagon  or  buggy  likely  to  cross  the  railway-line,  the  public 
would  be  greatly  inconvenienced,  and  rapid  transit  would  be  ren- 
dered impracticable.  The  cars  of  this  railway  company  had  the 
superior  right  of  way,  and  people  who  intend  to  cross  its  track 
should  be  careful  to  look  and  listen  in  order  to  avoid  a  collision 
with  them.  It  is  the  duty  of  the  motorman  also  to  look  and  listen 
when  approaching  a  public  crossing,  in  order  to  avoid  a  collision 
with  persons  crossing,  and  due  diligence  would  probably  require 
him  to  ring  his  bell,  or  give  some  signal  of  his  approach  to  the 
crossing,  to  put  persons  about  to  cross  upon  notice  of  his  approach ; 
but  we  do  not  think  the  law  requires  him  to  stop  the  car  for  that 
purpose,  unless  he  sees  that  a  collision  can  not  be  avoided  unless 
he  does  stop.  On  this  subject,  see  Booth,  St.  Ry.  Laws,  §  304  et  seq., 
and  cases  cited;  4  Am.  &  Eng.  Enc.  Law,  'Crossings,'  p.  951,  par. 
44,  and  note.''  Beasley,  94/142.  Cited,  120/907;  8  G.  A.  192.  See 
Barnes,  infra. 

There  being  evidence  to  warrant  the  jury  in  finding  that  the  de- 
fendant's motorman,  after  seeing  that  there  might  be  a  collision 
with  the  wagon  in  which  the  plaintiff  and  his  driver  were  riding, 
n^Ugently  approached  the  crossing  without  having  his  car  under 
complete  control,  and  also  in  finding  that  there  was  some  negligence 
on  the  part  of  the  plaintiff  or  his  driver  in  going  upon  the  cross- 
ing, but  that,  after  getting  upon  the  same,  they  could  not  then,  by 
tfie  exercise  of  ordinary  care,  have  avoided  the  consequences  of  the 
defendant's  n^ligence,  and  the  recovery  being  manifestly  for  a  less 
amount  than  that  to  which  the  plaintiff  would  have  been  entitled 
had  there  been  no  fault  with  which  he  was  chargeable,  the  verdict, 
after  its  approval  by  the  trial  judge,  will  not  be  disturbed.  Bryan, 
94/632. 

A  rule  of  the  defendant  company  requiring  its  motormen  to  keep 
their  cars  under  full  control  on  approaching  all  street-crossings,  and 
when  there  is  a  car  standing  at  a  crossing,  taking  on  or  letting  off 
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passengers,  or  if  they  see  that  they  are  about  to  meet  a  car  on  a 
street-crossing,  to  slow  up  and  see  that  the  track  is  dear  before  at- 
tempting to  pass,  was  admissible  in  evidence,  as  tending  to  show 
that  the  company  regarded  such  a  point  on  its  line,  when  being  ap- 
proached by  one  of  its  cars,  as  more  or  less  dangerous  to  passengers 
and  others.    Bates,  103/333. 

In  Elarbee,  6  G.  A.  137,  it  was  held  that  a  street-railway  ccrni- 
pany  has  only  an  equal  right  with  the  traveling  public  to  the  use  of 
the  street  in  which  its  track  is  laid.  In  using  the  highway  at  a 
public  crossing  the  law  gives  to  the  traveler  on  the  highway  the 
same  right  to  cross  the  trade  that  it  gives  to  the  car  to  cross  the 
highway,  and  imposes  upon  both  the  same  duty  of  exerdsing  rea- 
sonable care  and  prudence  to  avoid  injuries.  It  is  the  duty  of  a 
street-railway  company  to  exercise  extraordinary  care  for  the  safety 
of  its  passengers.  As  an  incident  to  this  obligation,  where,  in  com- 
pliance with  a  dty  ordinance,  street-cars  are  brought  to  a  full  stop 
just  before  reaching  a  crossing  of  tracks,  and  it  is  customary  on 
such  occasions  to  stop  long  enough  for  passengers  to  get  on  and  oflF 
without  giving  any  signal  therefor,  it  is  the  duty  of  the  proper 
servant  of  the  company  to  exerdse  extraordinary  diligence,  before 
signaling  the  car  ahead,  to  ascertain  if  any  passengers  desire  to 
alight  from  the  car,  and,  if  so,  to  give  such  passengers  a  reasonable 
opportunity  to  alight  in  safety.    Randall,  117/165.    Cited,  120/226. 

Code,  §  2687  (2234)  providing  that  "all  engine-drivers  and  con- 
ductors must  cause  the  trains  which  they  respectively  drive  and  con- 
duct to  come  to  a  full  stop  within  fifty  feet  of  the  place  of  cross- 
ing," where  the  tracks  of  separate  and  independent  railroads  cross 
each  other,  does  not  apply  to  a  street-railway  so  as  to  compel  it  to 
stop  its  cars  before  crossing  a  steam-railroad  track.  Joiner,  120/905. 

"What  particular  means  or  measures  of  diligence  would  be  appro- 
priate for  use  under  the  circumstances  should  be  left  to  the  jury." 
Accordingly,  it  was  not  incumbent  on  the  court  to  give,  as  requested, 
a  charge  that  one  who  drives  on  and  along  a  street-railway  track 
laid  in  a  public  highway  "should  be  careful  to  look  and  listen  with 
ordinary  care  to  avoid  a  collision."  Fish,  J.,  said :  "It  was  not  er- 
roneous to  refuse  to  charge  the  jury  that  one  who  drives  on  and 
along  a  street-railway  track,  laid  in  a  public  highway,  'should  be 
careful  to  look  and  listen  with  ordinary  care  to  avoid  a  collision.* 
Whatever  may  be  the  rulings  on  the  subject  in  other  jurisdictions, 
it  is  well  settled  in  this  State  that  it  is  not  incumbent  upon  the  court 
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to  instruct  the  jury  that  it  is  the  duty  of  one  who  attempts  or  in- 
tends to  cross  a  railroad  trade  to  use  his  senses  of  hearing  and  see- 
ing before  stepping  on  the  track.  *  *  *  If  the  court  should 
charge,  in  a  case  of  this  character,  that  it  was  the  duty  of  a  party 
to  do  a  specific  thing,  would  it  not  be  equivalent  to  saying  thatlthe 
omission  to  do  that  thing  would  be  negligence?  It  is  true  that  in 
Ae  opinion  rendered  in  Beasley,  supra,  it  was  said  that  'people  who 
intend  to  cross  its  [the  street  railroad's]  track  should  be  careful  to 
look  and  listen  in  order  to  avoid  a  collisicm.'  The  question  in  that 
case  was,  whether  an  electric  street-railway  company  is  under  the 
duty  to  stop  its  cars  before  reaching  the  crossing  of  public  high- 
ways, for  the  purpose  of  looking  and  listening  by  the  motormen,  or 
to  enable  them  to  look  and  listen,  when  there  is  no  apparent  reason 
for  so  doing;  and  the  question  was  decided  in  the  negative.  What 
people  who  are  about  to  cross  the  railroad  track  should  do  was  not 
a  question  in  the  case,  and  therefore  what  was  said  as  to  their  duty 
in  that  respect  appears  to  be  obiter;  but  even  if  it  were  not,  it 
would  not  be  controlling  in  the  light  of  the  former  express  rulings 
oo  the  subject"    Barnes,  121/443.    Cited,  121/487;   5  G.  A.  630. 

It  was  not  erroneous  for  the  court  to  refuse  to  instruct  the  jury 
Aat  it  is  the  duty  of  one  who  attempts  or  intends  to  cross  a  rail- 
road track  to  use  his  powers  of  hearing  and  seeing  before  going  on 
ibe  track.  What  an  ordinary  prudent  man  would  do  under  the 
circumstances  is  a  question  for  the  jury.    Lovelace,  121/487. 

In  Barnes,  121/446,  it  was  held  that  where  the  court  properly 
instructed  the  jury  as  to  the  respective  rights  of  the  parties  on  a 
question  in  the  case,  the  refusal  of  a  request  to  give  a  charge  con- 
taining a  general  proposition  of  law,  though  pertinent  to  the  ques- 
tion, was  not  cause  for  a  new  trial.  Fish,  J.,  said :  "The  plaintiflF 
was  driving  in  his  buggy  longitudinally  on  the  defendant's  track, 
in  a  public  highway  beyond  the  city  limits,  when  one  of  the  de- 
fendant's cars  came  in  collision  with  the  buggy,  resulting  in  the  al- 
leged injuries  and  damages  for  which  he  sued.  On  the  trial  the 
defendant's  counsel  requested  the  court  to  charge  the  jury  that  *the 
street-railway  company,  at  the  place  where  the  allied  injury  to 
Ac  plaintiff  is  alleged  to  have  occurred,  had  the  superior  right  of 
way.'  The  court  refused  this  request,  but  did  instruct  the  jury 
that  *the  public  have  a  right  to  use  a  public  highway  upon  which 
a  street-railway  is  operated,  and  the  company  has  a  right  to  use 
the  higfaway  upon  which  its  track  is  laid,  and  to  operate  its  cars 
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thereon;  but  it  is  incumbent  upon  the  public,  in    *    *    *    driving 
longitudinally  on  the  track,  to  exercise  ordinary  care  and  diligence 
*    *    *    not  to  interfere  with  the  use  of  the  track  by  the  railway 
company/  and  to  exercise  a  like  d^;ree  of  care  to  avoid  collisions. 
In  view  of  these  instructions,  we  do  not  think  the  refusal  of  the 
request  was  erroneous.    A  street-railway  company  has  no  supericw" 
right  to  the  use  of  the  public  highway  in  which  its  cars  are  operated, 
over  the  rights  of  other  users  of  the  highway,  except  that,  from  the 
necessity  of  the  case,  the  latter,  at  places  other  than  crossings,  must 
give  the  compan/s  cars  the  right  to  pass  when  occasion  requires. 
In  other  respects,  the  rights  of  street-railway  companies,  in  using 
public  highways  with  their  cars,  are  precisely  like  the  rights  of 
others  who  use  the  highways  with  other  vehicles.    As  the  highway 
is  laid  out  for  passage,  each  passer  has  a  right  of  passage,  subject 
only  to  the  condition  that  he  does  not  unnecessarily  interfere  with 
such  use  by  others  as  they  are  entitled  to.    Butelli  v.  Railway  Co., 
59  N.  J.  L.  302;  Nellis  on  Street  Railroad  Accident  Law,  §  15; 
Booth  on  Street  Railway  Law,  §  303 ;  27  Am.  &  Eng.  Enc.  L.  57, 
et  seq.    The  instructions  given  to  the  jury  clearly  recognized,  to 
the  full  extent,  the  superior  right  of  way  the  defendant  company 
had  in  the  use  of  its  track  when  the  collision  occurred,  and  the 
jury  were  much  more  likely  to  get  from  the  court's  instructions  a 
correct  understanding  of  the  principle  involved  than  they  would 
have  been  from  the  general  abstract  proposition  embodied  in  the 
request."    Cited,  6  G.  A.  138. 

346.   PlahitifTs  want  of  diligence. 

In  McGrath,  93/312,  which  was  a  suit  to  recover  damages  caused 
by  a  collision  between  a  wagcm  and  a  street-car,  it  was  held,  that  the 
evidence  showing  that,  in  approaching  the  point  at  which  the  in- 
jury occurred,  the  driver  of  the  wagon  was  engaged  in  the  violation 
of  a  city  ordinance  by  driving  at  a  prohibited  speed,  and  the  circum- 
stances being  such  as  that  if  this  violation  had  not  occurred  the 
negligence  of  the  defendant  would  not  have  produced  the  injury 
if  ordinary  diligence  had  been  observed  by  the  driver,  there  was 
no  error  in  granting  a  nonsuit. 

In  Cain,  97/298,  the  plaintiff  was  injured  by  an  electric  car. 
The  negligence  alleged  was  that  the  car  was  operated  by  a  motor- 
man  alone,  who  was  making  change  for  passengers,  and  neglecting 
his  duties  as  motorman,  and  that  no  signal  was  given  of  the  ap- 
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proach  of  the  car  until  it  was  too  close  to  the  plaintiff  for  him  to 
escape.  It  appeared  that  the  plaintiff  stepped  upon  the  track  and 
stood  tfiere  until  the  car  struck  him.  He  had  time,  after  he  saw 
tfie  car  ccnning,  to  have  stepped  out  of  its  way.  It  was  held  that 
the  evidence  introduced  by  the  plaintiflE  showing  clearly  that,  even 
if  the  defendant  was  negligent  at  all,  the  plaintiff,  after  his  negli- 
gence b^;an,  might,  by  the  exercise  of  ordinary  care,  easily  have 
avoided  being  injured,  he  was  not  entitled  to  recover.  The  court 
was  therefore  right  in  granting  a  nonsuit. 

346.  Evidence  that  plaintiff  thought  the  motorman  would 
stop  the  car. 

The  plaintiff  having  testified  that  there  was  nothing  to  hinder 
the  motorman  from  seeing  him,  and  that  there  was  nothing  be- 
tween the  motorman  and  the  witness  and  his  cart,  there  was  no 
error  in  allowing  him  to  state  he  thought  or  supposed  the  motor- 
man  would  stc^  the  car,  this  testimony  illustrating  and  explaining 
die  conduct  of  the  plaintiff  in  managing  his  horse  upon  the  occasion 
under  investigation.  Beauchamp,  93/6. 

347.  OoIUsion  between  a  dummy- engine  and  wagon  of  an- 
other in  which  plaintiff  was  riding. 

In  Powell,  89/601,  it  appeared  that  the  plaintiff  was  invited  by 
Stewart  to  ride  in  a  wagon  that  he  was  driving.  The  horse  took 
fright  at  one  of  the  defendant's  dummy-engines,  and  became  un- 
contrdlable.  A  collision  occurred  between  the  engine  and  the 
wagon.  The  plaintiff  sprang  from  the  wagon,  but  before  she  struck 
the  grotmd,  the  collision  occurred,  and  she  was  caught  between  the 
engme  and  wagon,  and  injured.  It  was  held  that  if  the  plaintiff 
herself  was  free  from  negligence,  and  her  injury  was  due  to  the 
concurrent  negligence  of  the  railroad  company  and  the  person  with 
whom  she  was  riding  in  a  wagon,  he  not  being  her  servant,  and  it 
not  ai^>earing  that  she  was  the  owner  of  the  horse  or  wagon,  or 
that  she  had  any  agency  or  concern  in  procuring  or  in  driving  the 
same,  and  nothing  appearing  which  tends  to  show  that  she  was 
aware  of  any  incompetency  in  the  driver,  the  company  is  liable  to 
her  for  all  tfie  damages  consequent  upon  the  injury,  and  can  take 
no  credit  as  to  any  part  thereof  on  account  of  the  contributory  neg- 
ligence of  the  driver  of  the  wagon.    Cited,  128/385 ;  8  G.  A.  356. 
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348.    Injaries  to  children. 

The  case  Perry,  101/400,  was  brought  to  recover  damages  for 
injuries  to  a  child  six  years  old,  caused  by  running  an  electric  car 
over  it.  It  was  held  that  in  an  action  against  a  street-railroad  com- 
pany  by  a  minor  to  recover  damages  for  personal  injuries  sus- 
tained by  being  run  over  by  a  moving  car,  when  it  appeared  by  the 
evidence  for  the  plaintiff  that  there  was  a  pile  of  lumber  in  the 
street  on  one  side  of  and  near  the  railroad-track,  not  placed  there 
by  the  defendant,  behind  which  the  plaintiff  and  other  boys  were 
pla)n[ng,  and  as  the  car  approached  the  end  of  such  pile  of  lumber 
the  plaintiff  suddenly  ran  on  the  track  immediately  in  front  of  or 
against  the  front  part  of  the  moving  car,  and  was  struck  and  in- 
jured, and  when  it  further  appeared  by  the  same  evidence  that  the 
line  of  track,  in  the  approach  to  and  at  the  place  where  the  acci- 
dent occurred,  was  open  to  the  view  of  the  motorman  and  free 
from  obstruction,  that  the  car  was  not  being  run  at  a  reckless  and 
unusual  rate  of  speed,  and  that  the  plaintiff  could  not  have  been 
seen  from  the  car  until  he  came  on  or  within  thirty  inches  of  the 
track,  and  that  as  soon  as  plaintiff  came  on  or  near  the  track  the 
brakes  were  applied  and  every  effort  made  to  stop  the  car,  it  was 
not  error  to  grant  a  nonsuit.  It  affirmatively  appearing  that  the 
motorman  could  not  have  seen  the  plaintiff  in  the  street  before  he 
appeared  on  or  near  the  track  or  knew  he  was  there,  and  there  be- 
ing no  proof  that  such  place  was  used  by  children  in  pla)ning,  or 
that  there  was  an)rthing  to  put  the  motorman  on  notice  that  per- 
sons were  accustomed  to  be  behind  the  pile  of  lumber,  or  that  on 
this  particular  occasion  children  were  in  fact  playing  about  and 
behind  the  same,  his  failure  to  sound  the  gong  on  approaching  such 
pile  of  lumber  was  not  negligent  relatively  to  one  who  ran  out 
suddenly  in  front  of  a  moving  car  or  against  it,  so  to  authorize  the 
latter  to  recover  for  injuries  so  sustained,  when  no  negligence  on 
the  part  of  the  motorman  is  shown  in  his  efforts  to  stop  the  car 
and  prevent  the  injuries  when  the  person  first  came  on  or  near 
the  track,  but,  on  the  contrary,  it  affirmatively  appeared  that  the 
brakes  were  promptly  applied  and  the  car  stopped  as  soon  as  possi- 
ble. This  is  true,  even  though  the  person  injured  be  a  minor  of 
tender  years.  Little,  J.,  said:  "It  is  undoubtedly  the  duty  of  the 
motorman,  in  propelling  a  car  through  the  public  streets,  to  notice 
the  presence  of  other  vehicles  and  pedestrians  ahead  of  his  car, 
and  at  all  times  be  watchful  to  see  that  the  way  is  clear ;  and  where 
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he  has  reason  to  aK>rehend  danger,  or  should  in  the  exercise  of  or- 
dinary care  become  cc^izant  of  danger,  he  should  regulate  the 
speed  of  his  car  so  that  it  may  be  quickly  stopped  should  occasion 
require  it  Humbird  v.  Railway  Co.  (Mo.  Sup.)  19  S.  W.  69.  If 
a  person  be  seen  upon  the  track,  who  is  apparently  capable  of  tak- 
ing care  of  himself,  the  motorman  may  assimie  that  he  will  leave 
Ae  track  before  the  car  reaches  him,  and  this  presumption  may  be 
indulged  so  long  as  the  danger  of  injuring  him  does  not  become 
imminent^  but  no  longer.  But  he  can  not  act  upon  that  presump- 
tion with  reference  to  a  child  too  young  to  appreciate  its  danger. 
The  d^[rce  of  diligence  required  is  prc^rtionate  to  the  duty  im- 
posed, and  the  degree  of  negligence  imputed  corresponds  to  the 
d^ee  of  diligence  exacted.  If,  to  a  reasonable  mind,  viewed,  not 
from  restdts,  but  from  the  situation  and  surroundings  as  they 
existed  at  the  time  of  the  act  which  produced  the  injurious  effects, 
there  was  no  impending  danger,  no  diligence  could  be  exacted.  'Or- 
dinary care'  is  a  relative  term,  the  standard  of  which  increases  or 
diminishes  accordingly  as  the  danger  is  greater  or  less.  If  the 
h24)pening  of  an  event  is  beyond  human  anticipation,  no  one  would 
be  negligent  in  failing  to  take  precautions  against  that  event.  Ac- 
cwdingly,  if  a  child  suddenly  and  unexpectedly  appear  in  the  vi- 
cinity of  a  railroad-track,  under  such  circumstances  that,  by  the 
exercise  of  proper  caution  and  attention,  the  motorman  could  not 
have  discovered  his  presence  in  time  to  avert  an  accident,  the  com- 
pany will  not  be  liable."    Cited,  8  G.  A.  355. 

In  Wynn,  91/244,  it  was  held  that  whether  a  boy  eleven  years  of 
isgt  has  sufficient  capacity  to  understand  and  appreciate  the  danger 
of  riding  in  an  unsafe  and  hazardous  position  on  a  street-car,  and 
could,  by  the  exercise  of  that  degree  of  care  and  diligence  to  be 
expected  of  a  boy  of  his  years  and  experience,  have  avoided  an 
injury  to  himself  while  thus  exposed  to  peril,  occasioned  by  the 
too  rapid  driving  of  the  car  around  a  curve,  is  a  question  for  the 
determination  of  the  jury,  under  proper  instructions  from  the 
court 

In  an  action  against  a  street-railway  company  the  petition,  in 
substance,  allied,  that  within  a  month  prior  to  the  filing  of  the 
stiit,  and  at  a  stated  place  in  the  county  of  defendant's  domicile, 
plaintiffs  minor  child  was  wantonly  pushed  from  a  moving  car  on 
defendant's  line  of  road  by  a  person  who  at  the  time  was  "in  the 
empbyment  and  service  of  the  defendant  company  on  that  car, 
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thereby  causing  the  child  to  fall  upon  defendant's  track  and  the 
car  to  run  over  and  crush  his  leg."  The  child's  life  expectancy, 
and  his  earning  capacity  and  the  diminution  thereof  by  reason  of 
the  injury,  and  the  amount  of  damages  sustained  by  tiie  plaintiff, 
were  alleged.  Held,  that  a  cause  of  action  was  set  forth,  and  it 
was  error  to  dismiss  the  petition  on  general  demurrer.  Lindsay, 
46/448;  Smith,  69/268  (2);  Smith,  100/96;  Bostwick,  lb.  96; 
Godkin,  104/655  (1);  Primus,  126/667. 

349.   Oare  dae  to  a  trespasser  of  tender  years. 

Where  a  boy  eleven  years  of  age,  without  the  intention  of  paying 
fare,  but  with  the  purpose  of  stealing  a  ride,  boards  a  passing 
street-car,  and  secretes  himself  from  observation  so  as  to  avoid 
detection,  he  is,  in  law,  a  mere  trespasser,  unless  his  presence  on 
the  car  be  actually  known,  and  assented  to,  either  directly  or  by  im- 
plication, by  the  driver  or  conductor.  Assent  to  the  boy's  riding 
upon  the  car  free  will  not  arise  by  implication  from  the  mere  fact 
that  the  driver  discovered  him,  knew  of  his  presence,  and  made  no 
demand  upon  him  for  fare;  the  driver  being  charged  simply  with 
the  duty  of  properly  managing  his  team,  and  neither  required  nor 
authorized  to  collect  the  fares,  or  attend  to  the  wants  of  passengers 
— a  conductor  having  been  provided  by  the  street-railway  company 
for  these  purposes.  While  the  degree  of  care  which  a  street-rail- 
way company  owes  to  a  trespasser  upon  its  cars  is  not  more  than 
ordinary  or  reasonable  diligence,  yet,  where  such  trespasser  is  a 
child  of  tender  years,  due  regard  should  be  paid  to  the  known  in- 
discretion of  childhood,  and  the  inability  of  children  to  exercise 
proper  precautions  for  their  own  safety.  The  duty  resting  upon 
the  company  to  employ  the  proper  precautions  to  avoid  injury  to 
children  entering  its  cars  would  comprehend  the  exercise  of  rea- 
sonable diligence  to  guard  and  shield  from  danger  a  child  not  of 
the  age  of  discretion  to  understand  and  appreciate  the  peril  of  rid- 
ing in  an  unsafe  and  exposed  position.  Accordingly,  it  would  gen- 
erally be  negligence  to  allow  such  a  child  to  ride  upon  the  steps 
of  the  front  platform,  when  his  presence  in  a  situation  thus  ex- 
posed to  danger  is  actually  known,  or  the  circimistances  are  such 
as  would  make  failure  to  note  his  peril  palpable  neglect  and  inat- 
tenticm  to  duty  on  the  part  of  those  having  the  control  and  man- 
agement of  the  car.  Lumpkin,  J.,  said:  "It  is  proper  to  add, 
however,  that  the  rule  herein  announced  should  be  construed  in  its 
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fair  and  legitiinate  sense,  and  applied  wisdy  and  justly.     It  can 
not  be  required  of  a  driver  or  conductor  that  he  shall  maintain  a 
constant  and  unremitting  watch  over  the  movements  of  a  child 
upon  his  car,  and  devote  to  such  child  his  entire  attention,  to  the 
exclusion  of  other  and  equally  pressing  and  important  duties  de- 
volving upon  him.    Booth,  St.  Ry.  Law,  §  351.    All  that  can  or 
should  be  expected  of  the  company's  servants  is  that  they  shall 
exercise  that  degree  of  diligence  which  would  be  observed  by  a 
reasonably  prudent  and  cautious  man  under  similar  circumstances. 
Standford  v.  Railroad  Co.,  136  Pa.  St  92,  20  Atl.  Rep.  799.  In  all 
cases  wherein  it  has  appeared  that  neglect  of  duty  in  this  respect 
was  unquestionably  palpable  and  inexcusable  the  railroad  company 
has  been  held  liable.    Moore,  infra;  Railway  Co.  v.  Caldwell,  74 
Pa,  St  421;  Brennan  v.  Railroad  Co.,  45  Conn.  284;  Wilton  v. 
Railroad  Co.,  107  Mass.  108;  Railway  Co.  v.  Bohn,  27  Mich.  503. 
The  opinion  in  the  case  last  cited  was  delivered  by  Justice  Cooley, 
the  now  eminent  text-book  writer,  and  is  an    able   and   compre- 
hensive exposition  of  the  law  upon  the  subject  with  which  we  are 
now  dealing.    But  care  has  been  taken  that  this  rule  should  not 
operate  harshly  or  oppressively,  and  where  the  company  has  intro- 
duced proof  of  special  facts  and  circumstances  explaining  and  justi- 
fying the  omission  of  its  servants  to  warn  and  compel  a  heedless 
little  one  to  occupy  a  place  secure  from  danger,  the  courts  have 
uniformly  afforded  to  the  company  ample  protection  against  unjust 
and  tmauthorized  verdicts.    Railroad  Co.  v,  Kelly  (Pa.  Sup.),  11 
Amer.  &  Eng.  R.  Cas.  123;  Clutzbeher  v.  Railway  Co.  (Pa.  Sup.), 
1  Atl.  Rep.  597;  Butler  v.  Railway  Co.,  139  Pa.  St.  195,  21  Atl. 
Rep.  500;  Wrasse  v.  Traction  Co.  (Pa.  Sup.),  23  Atl.  Rep.  345." 
Wynn,  91/344.    Cited,  120/1008.    Dis.,  7  G.  A.  182. 

In  Moore,  83/453,  a  child  nine  years  of  age  was  injured  by  a 
street-car.  The  driver  left  the  plaintiflf  and  a  negro  boy  on  the 
front  platform  and  went  inside  and  sat  down  to  eat  his  breakfast. 
The  n^;ro  pushed  plaintiff  off,  or  he  fell  off,  and  was  hurt.  It  was 
held  that  it  was  negligence  for  the  driver  needlessly  to  withdraw 
fnxn  the  front  platform,  leaving  the  plaintiff  and  another  boy 
diereon,  and  it  was  negligence  not  to  be  there  ready  to  stop  the 
team  when  the  plaintiff  feU  or  was  thrown  by  the  other  boy  off  the 
idatform  upon  tihe  track  in  front  of  the  car,  the  two  boys  engaging 
in  a  scramble  to  drive  the  horse,  the  reins  having  been  left  within 
tlictr  reach.     Cited,  91/353. 
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360.    As  to  the  duty  of  a  conductor  to  observe  the  trach:  in 
front  of  the  car,  and  persons  on  the  highway. 

It  does  not  follow,  as  a  matter  of  law,  that  it  is  the  duty  of  a 
conductor  of  a  street-railroad  car  to  observe  the  track  in  front  of 
the  car  and  that  portion  of  a  street  contiguous  to  the  track  on 
either  side.  In  the  absence  of  any  proof  showing  that  he  was  under 
any  obligation  of  this  kind,  it  was  error  for  the  court  to  instruct 
the  jury  that  such  was  his  duty,  and  a  failure  in  its  dischargee 
would  be  negligence.    Holms,  103/655. 

Where  a  motorman  in  charge  of  an  electric  car  sees  apparent 
or  probable  danger  of  an  accident  to  a  person  on  the  highway  ad- 
jacent to  the  track,  or  by  the  exercise  of  reasonable  care  could  see 
that  danger  is  imminent,  caused  by  the  approach  of  the  car,  it  is 
his  duty  to  use  reasonable  care  to  avoid  the  accident.  What  would 
be  reasonable  care  would  be  a  question  for  the  jury,  under  the 
facts  of  the  particular  case.  A  motorman  in  charge  of  an  electric 
car  who  observes,  or  in  the  exercise  of  reasonable  care  could  ob- 
serve, a  vehicle  containing  several  occupants  near  the  track,  and 
that  the  animals  pulling  the  vehicle  are  frightened  at  the  approach 
of  the  car,  and  are  acting  in  such  manner  as  to  lead  a  person  with 
ordinary  prudence  to  apprehend  danger  of  a  collision  between  the 
car  and  the  vehicle,  is  bound  to  bring  the  car  under  such  control 
that  it  can  be  stopped,  if  necessary,  to  prevent  a  collision  or  injury 
to  the  occupants  of  the  vehicle.  If  the  approach  of  the  car  and  the 
consequent  fright  of  the  horse  attached  to  a  vehicle  in  dose  prox- 
imity to  the  track  cause  one  in  the  vehicle  to  jump  therefrom  in 
order  to  escape  apparent  or  imminent  danger,  it  would  be  for  the 
jury  to  determine  whether  the  emergency  did  in  fact  exist,  or  was 
reasonably  thought  by  the  person  so  jumping  to  exist,  and  whether 
the  act  of  jumping,  under  all  the  circumstances,  was  ccmtributory 
n^ligence.  Hill,  C.  J.,  said :  "It  is  contended  also  by  the  defend- 
ant that  the  testimony  in  behalf  of  the  defendant,  that  the  de- 
ceased jumped  out  of  the  carriage  on  to  the  track,  which  was  not 
disputed,  showed  such  contributory  negligence  on  her  part  as  to 
prevent  her  father  from  recovering.  It  has  been  frequently  de- 
cided by  the.  Supreme  Court  of  this  State,  and  can  not  reasonably 
be  denied,  that  if  one,  by  his  negligent  or  wrongful  act,  causes  an 
emergency  wherein  another  apprehends  a  danger  from  the  conse- 
quences of  such  negligent  or  wrongful  act,  and  does  an  act  to 
avoid  the  consequences, — such  as  jumping  from  a  running  car  to 
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avoid  an  impending  collision,  and  acts  of  like  character, — ^this  does 
not  ccHistitute  contributory  negligence  which  can  be  set  up  by  the 
party  whose  conduct  caused  the  emergency.  If  the  decedent  saw 
that  the  mules  were  frightened  by  the  approaching  car,  that  the 
motorman  in  charge  of  die  car  made  no  effort  to  stop  it,  and  that 
there  was  danger  of  a  collision  by  the  backing  of  the  carriage  on 
the  track  in  front  of  the  rapidly  approaching  car,  and,  in  her  effort 
to  avoid  the  consequences  of  the  motorman's  negligence,  she  en- 
deavored to  get  out  of  the  carriage  and  sttmibled  on  to  the  track  in 
some  tmaccountable  manner,  this  was  not  an  act  of  which  the  de- 
fendant can  take  any  advantage.  Paulk,  24/356;  Winn,  26/250; 
Johnson  Co.,  38/409;  Smith,  83/671  (10  S.  E.  361)  ;  Dickey,  90/491 
(16  S.  E.  212) ;  Simmons,  92/658  (18  S.  E.  999)  ;  Roberts,  116/505 
(42  S.  E.  753).  And  in  the  case  of  Sears,  59/437,  it  is  held  that 
this  would  be  true  although  in  fact  such  emergency  did  not  actually 
exist,  if  it  was  believed  in  good  faith  that  it  did  exist.  But  whether 
the  emergency  existed,  or  whether  the  decedent  believed  that  it  did 
exist  when  in  fact  it  did  not  exist,  are  questions  for  the  determina- 
tion of  the  jury.  Sears,  supra;  Roach,  64/635."  Dabbs,  8  G. 
A.  350. 

351.    Company  mast  exercise  care  to  save  the  life  of  one 
known  to  be  in  peril. 

In  Walker,  112/725,  the  following  charge  was  held  to  be  cor- 
rect: "Even  if  the  deceased  might  have  been  negligent  at  the  time 
he  stepped  upon  this  track,  still  such  n^ligence  would  not  prevent 
a  recovery  by  his  widow  in  this  case,  if,  after  the  deceased  was  put 
in  a  situation  of  peril  and  danger  by  being  caught  under  the  ma- 
diinery  of  the  car,  if  he  was  so  caught,  the  defendant's  motorman 
could  have  saved  his  life  by  the  exercise  of  ordinary  care.  If  one 
is  put  in  imminent  peril  of  life,  even  though  that  peril  is  brought 
about  by  his  own  negligence,  if  his  presence  is  known  to  the  rail- 
road company,  and  if  by  the  use  of  ordinary  care  his  life  could 
have  been  saved,  the  company  is  bound  to  use  that  care;  and  if  it 
does  not  use  such  care,  and  injury  ensues,  the  company  would  be 
liaUe.  If  a  person  is  in  a  situation  of  imminent  peril  upon  a  rail- 
road-track, a  failure  of  the  agents  of  the  railroad  company  to  exer- 
cise all  ordinary  and  reasonable  care  to  save  the  life  of  the  person 
in  danger,  if  his  danger  was  known  to  such  agent,  would  be  such 
gross  n^ligence  as  to  amount  to  willfulness,  and  would  entitle  the 
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plaintiff  to  recover.  If  you  believe  that  the  first  force  of  the  col- 
lision between  the  deceased  and  the  car  was  the  cause  of  the  death 
of  the  deceased,  then  you  would  not  inquire  mto  the  question  as  to 
whether  his  being  dragged  as  alleged  in  the  declaration  was  n^i- 
gence  on  the  part  of  the  defendant  company.  If  you  find  that  Mr. 
Walker's  death  was  caused  by  the  first  blow  stricken  by  the  car, 
and  before  said  dragging  ccmimenced,  your  only  inquiry  would  be 
as  to  whether,  in  the  event  leading  up  to  the  collision,  Mr.  Walker 
himself  was  in  the  exercise  of  ordinary  care  and  diligence,  or 
whether  the  collision  was  an  unavoidable  accident,  for  which  no- 
body was  to  blame.  In  this  aspect  of  the  case,  if  you  find  that  the 
negligence  of  Mr.  Walker,  if  there  was  any  negligence,  was  not  the 
sole  and  real  cause  of  injury,  and  that  by  the  exercise  of  ordinary 
care  he  could  not  have  avoided  the  collision,  and  that  the  defendant 
failed  to  exercise  ordinary  care,  then  the  defendant  would  be  liable." 
Cited,  113/1046;  4  G.  A.  438;  6  G.  A.  689.    Dis.,  7  G.  A.  182. 

862.    Sick  people  entitled  to  be  treated  as  sach. 

The  suit  of  Hardage,  93/457,  was  for  wrongful  expulsion  from 
a  car.  It  was  held  that  it  appearing  that  the  conductor  of  de- 
fendant's car  was  informed  that  the  plaintiff  and  her  child  were 
sick  when  they  boarded  the  car,  there  was  no  error  in  allowing  the 
plaintiff  to  testify  that  she  took  the  car  because  of  the  sickness  of 
herself  and  child,  or  that  her  husband  desired  her  to  take  the  car 
for  this  reason.  Bleckley,  C.  J.,  said :  "Surely,  it  was  competent  for 
her  to  testify  that  she  took  the  car  because  of  the  sickness  of  her- 
self and  child,  or  that  for  this  reason  her  husband  desired  her  to 
take  the  car.  If  it  was  a  fact  that  she  and  her  child  were  sick,  and 
the  conductor  knew  it,  why  should  this  not  go  before  the  jury? 
If  they  were  sick  people,  they  were  entitled  to  be  treated  as  such, 
the  conductor  knowing  of  their  condition.  It  is  true  that  whether 
the  sickness  constituted  the  motive  for  going  by  the  cars  or  not 
was  of  little  consequence,  but  it  was  not  wholly  irrelevant,  inas- 
much as  it  served  to  account  for  the  plaintiff's  presence  on  the 
car,  and  her  relation  to  the  company  as  a  passenger."  Cited, 
124/359;  135/211. 

363.    Evidence  as  to  company's    diligence    generally,  re- 
jected. 

In  Randall,  85/297,  it  was  held  that  testimony  of  the  {^-esident 
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of  the  defendant  corporation  as  to  the  degree  of  care  exercised 
before  the  injury  in  the  selection  of  drivers  for  its  horse-cars  was 
not  material  to  the  question  whether  the  driver  was  negligent  at 
the  time  of  the  injury.  The  defendant  was  not  charged  with  em- 
plojring  incompetent  men,  but  that  the  driver  was  n^ligent  at  the 
particular  time  in  question. 

3  64.    Payment  of  car-fare,  making  change  and  transfers. 

A  passenger  upon  a  public  conveyance  may  tender  to  the  com- 
mon carrier  a  larger  stmi  than  the  amount  due  as  fare,  in  pa3rment 
thereof,  and  require  the  carrier  to  return  the  change.  The  sum 
tendered,  however,  must  be  a  reasonable  amount,  and  not  unduly 
disproportionate  to  the  amount  of  the  fare.  A  street-railway  com- 
pany may  enact  and  enforce  a  reasonable  rule  limiting  the  amount 
of  change  its  conductors  shall  be  required  to  make  when  a  sum  in 
excess  of  the  fare  is  tendered  by  the  passenger.  A  rule  that  the 
conductors  shall  make  change  to  an  amount  not  exceeding  $2  is 
reasonable;  and  where  such  a  rule  exists,  the  tender  of  a  $5  bill 
in  pa3maent  of  the  five-cent  fare,  with  a  request  for  a  return  of  the 
change,  is  not  a  good  tender  of  the  fare.    W)mn,  6  G.  A.  77, 

In  a  suit  for  damages  against  a  street-railroad  company  because 
Ae  plaintiff  was  ejected  from  one  of  its  cars  by  the  conductor 
thereof,  the  petition  alleged,  that  the  plaintiff  tendered  such  con- 
ductor a  $5  gold  coin  for  which  to  make  change  and  take  out  his 
fare  and  that  of  his  two  companions,  which  the  conductor  refused 
to  do;  that  in  a  loud  and  offensive  manner  he  ordered  plaintiff  to 
leave  the  car;  that  upon  the  plaintiff  remonstrating  with  him,  the 
conductor  seized  the  plaintiff  and  forcibly  ejected  him  from  the 
car;  that  the  conduct  of  the  conductor  was  "an  outrage  upon  peti- 
tioner*'  and  in  violation  of  his  legal  rights,  and  plaintiff  was  sub- 
jected to  great  mortification  and  embarrassment  in  the  presence  of 
others  on  the  car.  Held,  that  the  overruling  of  a  general  demurrer 
to  such  petition  did  not  conclude  the  defendant  from  contending  on 
the  trial  that  $5  was  an  unreasonable  amount  for  which  to  require 
the  conductor  to  furnish  change  in  order  to  pay  three  fares.  A  pas- 
senger (HI  a  street  railroad  is  not  bound  to  tender  the  exact  amount 
of  fare,  nor  is  the  conductor  who  collects  fares  for  such  road  re- 
quired to  change  any  denomination  of  money.  In  order  to  pay 
fare,  a  passenger  may  tender  a  reasonable  amount  and  require  the 
—3 
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conductor  to  change  the  same.  A  street-railroad  company  has  the 
right  to  make  a  reasonable  rule  fixing  the  maximum  amount  for 
which  change  will  be  made  by  the  conductor  for  passengers  to  en- 
able them  to  pay  the  amount  of  their  fares  on  its  cars,  and  such 
company  may  refuse  to  carry  passengers  who  do  not  comply  with 
such  rule.  Whether  a  rule  of  such  ccmipany  specifying  such 
amount  is  or  is  not  reasonable  is  a  question  of  law  to  be  deter- 
mined by  the  court.  A  rule  of  such  company,  prescribing  $2  as 
the  maximum  amount  for  which  the  conductor  shall  supply  change 
to  passengers  to  enable  them  to  pay  the  fare  charged  for  transporta- 
tion within  the  city,  is  a  reasonable  rule.  Where  a  person  on  board 
the  car  of  a  street  railroad  tenders  a  $5  gold  coin  to  the  conductor 
of  such  road  having  such  rule  in  force,  such  conductor  is  not  re- 
quired to  furnish  change  therefor  to  collect  the  fares  charged  for 
the  transportation  of  such  person  and  his  two  companions  within 
the  city;  and  where  no  other  tender  is  made,  such  conductor  may 
require  such  persons  to  leave  the  car.    Burge,  133/423. 

Although  a  street-railway  company  may  not  be  required  by  law 
to  carry  a  passenger  on  any  other  line  than  the  one  over  which  the 
car  originally  boarded  runs,  still  if  such  company  holds  out  that 
it  will,  when  fare  is  paid  on  the  first  car,  issue  a  transfer  giving 
the  right  to  ride  on  other  cars  of  its  lines,  a  request  for  a  transfer 
is  an  acceptance  of  this  offer,  and  the  delivery  of  the  transfer  com- 
pletes a  contract  under  which  the  passenger  is  entitled  to  demand 
the  right  to  ride  on  both  the  original  car  and  the  transfer  car;  and 
the  amount  paid  to  the  conductor  of  the  first  car  is  the  considera- 
tion for  the  right  to  ride  on  each  car.  The  right  to  ride  on  the 
car  to  which  the  passenger  is  transferred  is  in  no  sense  a  gratuity. 
If  a  mistake  is  made  by  the  conductor  of  the  first  car  in  issuing  a 
transfer,  and  the  passenger  presents  the  transfer  to  the  conductor 
of  the  second  car  and  gives  a  reasonable  explanation  of  the  mis- 
take of  the  conductor  of  the  first  car,  the  conductor  of  the  second 
car  must  at  his  peril  determine  whether  the  passenger  is  entitled  to 
a  ride  upon  the  transfer,  notwithstanding  it  does  not  upon  its  face 
show  such  right.  A  condition  on  a  transfer  issued  by  a  street- 
railway  company,  that  "the  holder,  by  accepting,  agrees  that  should 
any  controversy  arise  as  to  its  validity,  holder  will  pay  fare  and 
call  at  company's  office  for  correction,"  is  unreasonable  and  void. 
A  threat  by  the  conductor  of  the  second  car,  to  expel  a  passenger 
on  account  of  a  mistake  in  the  transfer  slip,  is  a  legal  wrong,  giv- 
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ing  the  passenger  a  right  of  action  against  the  company,  notwith- 
standing there  is  nothing  insulting  in  the  words  or  manner  of  the 
conductor,  further  than  that  a  mere  threat  to  expel  might  be 
deemed  an  insult.  In  an  action  brought  to  recover  damages  for  a 
threat  to  expel  a  passenger  from  a  street-car,  who  presented  a 
transfer  to  the  conductor  which  was  defective  through  no  fault  of 
the  plaintiff,  but  who,  under  the  facts  of  the  case,  was  entitled  to 
a  ride  on  the  car,  the  measure  of  damages  is  not  limited  to  the 
amount  paid  to  prevent  an  expulsion,  but  general  damages  may  be 
recovered  as  for  an  inexcusable  trespass,  even  though  there  be  no 
aggravating  circumstances  connected  with  the  threat  of  expulsion. 
Baxer,  125/562.    Cited,  6  G.  A.  373. 

Where  a  street-railroad  company  voluntarily  permits  passengers 
to  transfer   from  one  of  its  cars  to  another  and  continue  their 
journey  without  the  payment  of  additional  fare,  it  is  reasonable  to 
require,  as  a  condition  precedent  to  the  exercise  of  this  right,  that 
Ae  passenger  shall  tender  to  the  conductor  of  the  second  car  a 
printed  transfer  check  which  must  be  used  within  a  time  indicated 
by  punch  marks  on  the  check,  provided  a  car  upon  which  the  pas- 
senger can  be  conveniently  and  comfortably  transported  passes  the 
transfer  point  within  the  time  so  limited.    A  person  who  fails  to 
comply  with  such  requirement,  and  who  refuses  to  pay  fare,  can 
not  recover  for  an  expulsion  from  the  car,  when  he  does  not  show 
that  his  failure  to  have  a  valid  transfer  check  was  due  to  the  fault 
of  some  employee  of  the  company  having  authority  in  such  matters. 
It  follows  that  no  recovery  can  be  had  where  the  initial  car  does 
not  reach  the  transfer  point  until  after  the  time  indicated  by  the 
punch  marks  on  the  check,  and  the  passenger  voluntarily  leaves 
Ac  car  before  it  reaches  such  point  and  makes  an  unsuccessful  at- 
tempt to  walk  to  the  transfer  point  before  the  time  limit  expires. 
In  such  a  case  it  is  the  duty  of  the  passenger  to  remain  on  the  car 
and  give  the  conductor  an  opportunity  to  make  arrangements  for 
his  transportation  on  the  transfer  car ;  and  this  is  true  even  though 
it  is  the  custom  of  the  company  not  to  issue  new  transfer  checks 
where  the  initial  car  is  delayed.    Homesby,  120/913.    Cited,  125/915. 
A  genuine  silver  coin  of  the  United  States,  distinguishable  as 
sodi,  though   somewhat  rare,   and   different  in  appearance   from 
otiicr  coins  of  this  government,  of  like  denomination  and  of  later 


Digitized  by 


Google 


§  355  ]  CHAPTER  19.  [  808 

Street-railways. 

dates,  is  nevertheless  a  l^;al  tender  for  car-fare,  and  a  passenger 
ejected  for  refusal  to  make  payment  otherwise  than  by  tendering 
such  a  coin  is  entitled  to  an  action  for  damages.  See  Railroad  Co. 
V.  Morgan,  18  Atl.  904,  52  N.  J.  Law,  60.  That  the  conductor  de- 
clined to  receive  a  coin  of  this  character  because  he,  in  good  faith, 
believed  it  was  a  coimterfeit,  will  not  relieve  the  railroad  company 
from  liability.    Keeny,  99/266.    Cited,  124/360. 

366.    Bole  of  the    road— Blaking   noises    and    stopping  at 
stations. 

In  Walker,  93/462,  it  was  held  that  "the  rule  of  the  road"  in  this 
State  requires  travelers  with  vehicles,  when  meeting,  to  each  turn 
to  the  right.  One  may,  from  motives  of  courtesy,  or  for  other 
reasons,  waive  his  right  to  have  another  observe  this  rule,  but  is 
not  bound  to  do  so.  The  fact  that  one  does  waive  this  right,  and 
in  so  doing  drives  into  a  dangerous  place  in  the  highway,  and  is 
thereby  injured,  affords  no  excuse  to  a  wrong-doer  who  caused  the 
dangerous  place  to  exist,  and  will  not  prevent  a  recovery  against 
the  wrong-doer  by  the  person  so  injured,  if  free  from  negligence 
and  otherwise  entitled  to  recover.  Bleckley,  C.  J.,  said:  "That 
rule  exists  for  the  benefit  of  travelers,  and  not  for  the  behoof  of 
one  who  has  wrongfully  caused  a  bad  condition  of  the  road  or 
street.  The  wrong-doer  has  no  right  to  say  that  *If  you  had  not 
waived,  in  favor  of  another  traveler,  the  place  which  was  your  due, 
the  other  might  have  been  hurt,  but  you  certainly  would  not.'  Such 
a  waiver,  whether  from  courtesy  or  for  any  other  reason,  was  not 
negligence  on  the  part  of  the  plaintiff,  relatively  to  the  defendant, 
and  could  not  prevent  him  from  recovering,  if  he  was  otherwise 
free  from  negligence.  The  rule  which  requires  travelers,  on  meet- 
ing, to  pass  to  the  right,  applies  between  traveler  and  traveler,  that 
is,  between  those  who  use  the  road,  and  not  between  them  and 
those  charged  with  making  the  road  or  keeping  it  in  repair." 

It  is  the  duty  of  a  street-railway  company,  in  operating  its  cars 
along  a  public  road,  not  to  interfere  with  the  rights  of  individuals 
using  such  road  by  other  modes  of  travel,  by  making  unusual  and 
unnecessary  noises,  such  as  are  likely  to  frighten  animals  along 
such  road;  and  for  damages  resulting  from  a  breach  of  such  duty 
the  company  is  liable.    Joiner,  120/905.    Cited,  129/175. 

In   Battle,    120/992,   it  was  held  that  in  an  action  against  a 
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street-railway  company,  for  damages  alleged  to  have  been 
sustained  in  consequence  of  the  failure  of  one  of  its  cars 
to  stop  at  a  given  station  on  its  line,  in  response  to 
a  signal  to  do  so  by  a  person  there  intending  to  board  the 
car  as  a  passenger,  it  should  appear,  from  the  petition,  that  it  was 
the  duty  of  the  company  to  stop  the  particular  car  in  question  at 
that  station  for  the  purpose  of  taking  on  such  person  as  a  passen- 
ger. The  petition  in  the  present  case  failed  to  comply  with  this 
rule,  and  was  therefore  properly  dismissed  on  demurrer.  Fish,  P. 
J.,  said :  "The  plaintiff's  right  to  recover,  under  the  allegations  of 
his  petition,  depended  upon  whether  the  defendant  company  was 
under  any  duty  to  him,  or  his  wife  and  child,  to  stop  the  partic- 
ular car  which  his  wife  signaled,  at  that  station,  to  take  her  and  the 
child  on  as  passengers.  It  is  well  recognized  that  railroad  com- 
panies have  the  right  to  make  reasonable  rules  for  the  regulation 
of  their  business  and  the  performance  of  their  duties  to  the  public, 
and  in  pursuance  of  this  right  they  may,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  operate  through  trains  for  the 
carrying  of  passengers,  or  freight,  which  stop  only  at  particular 
stations  along  their  lines.  There  is  no  statute  of  this  State  which 
requires  all  trains  to  stop  at  every  station  along  the  line.  It  is 
well  known  that  railroad  companies  operate  special  trains  on  which 
the  general  public  are  not  permitted  to  ride.  They  also  run  freight 
trains,  and  work  or  construction  trains,  which  do  not  carry  pas- 
sengers. Street-railroad  companies  may  run  cars  of  like  character. 
They  may,  and  do,  operate  suburban,  or  inter-urban  cars,  which 
do  not  stop  at  all  stations,  and  special  cars,  work  or  emergency 
cars,  and  express  cars  which  do  not  carry  passengers.  There  was 
nothing  in  the  petition  to  show  the  character  of  the  car  which 
failed  to  stop  at  the  station  in  question  upon  the  signal  of  the  plain- 
tiff's wife.  So  far  as  the  petition  shows  to  the  contrary,  it  may 
have  been  a  car  of  the  character  of  one  of  those  above  enumerated, 
which  did  not  carry  passengers,  or  which  did  not,  according  to  the 
schedule  tmder  which  it  was  operated,  stop  at  that  particular  sta- 
tion. We  are  clear,  therefore,  that,  under  the  facts  alleged  in  the 
petition,  no  duty  upon  the  defendant  to  stop  the  particular  car  at 
the  station  in  question,  to  take  on  the  plaintiff's  wife  and  child  as 
passengers,  was  shown,  and  that  the  demurrer  to  the  petition  was 
properly  sustained." 
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366.   Lawful  to  nm  cars  on  the  Sabbath  day. 

In  view  of  the  dependence  of  the  people  for  travel,  m  the  cities 
where  street-railroads  have  been  established,  by  that  mode  of  con- 
veyance in  going  to  church,  visiting  the  sick,  etc.,  the  court  de- 
clined to  hold  that  the  running  of  street-railroads  was  not  the  work 
of  necessity  as  contemplated  by  the  Penal  Code,  §  416  (422),  nor 
that  it  was  unlawful  to  run  them  on  the  Sabbath  day.  Renz,  55/126. 
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CHAPTER  20. 

HOMICIDE. 

357.  Recovery  for  homicide. 
ZSS.  The  statute. 

359.  Statute  construed  strictly. 

360.  Construction  of  former  acts. 

361.  Degree   of  mental   conviction   required. 

362.  The  killing  must  have  been  wrongful. 

363.  The  conduct  of  deceased  enters  into  the  case  as  if  he  was  the 

plaintiff. 

364.  The  widow's  right  vests  at  the  death  of  the  husband. 

365.  Number  of  children,  that  widow  worked  in   the   field,  and  more 

prosperous  condition  of  the  family,  immaterial. 

Actions  by  Widows  of  Strangers  to  the  Company, 

366.  Negligence  of  the  deceased. 

367.  Killed  at  a  place  that  was  used  by  the  public  as  a  passway. 

368.  Deceased  went  with  a  small  boy  upon  a  trestle  and  was  killed. 

369.  Presumption  relied  on  and  it  was  rebutted. 
370-  Presumption  not  rebutted. 

371.  Where  company  employs  an  insane  agent. 

372.  The  company  is  liable  whether  its  agents  causing  the  injury  were 

engaged  in  running  the  trains  or  not. 

373.  Questions  for  the  jury. 

Actions  by  Widows  of  Employees  of  the  Company. 

374.  What  must  be  shown  to  authorize  a  recovery. 

375.  Employee  failed  to  display  a  danger-signal. 

376.  Engineer  killed  while  running  in  violation  of  rules. 

377.  When   contradictory   signals   are   given   to  an   engineer  he   should 

stop. 

378.  Killed  by  being  knocked  from  a  car  by  a  bridge. 

379.  When  an  engineer  should  jump  from  his  engine  in  an  emergency. 

380.  When  an  employee  is  at  fault  by  leaving  his  place. 

381.  Loss  of  life  in  rescuing  another  when  defendant  is  not  negligent. 

382.  Employee  attempted  to  get  on  his  train  as  it  moved  away. 

383.  Not  on  duty  when  injured  and  he  may  recover. 

384.  Negligence  of  the  deceased  contributed  to  the  injury. 

385.  Violation  of  ordinance  is  negligence  per  se. 

386.  Where  the  tracks  of  different  companies  are  used. 

387.  The  cause  of  the  death  a  question  for  the  jury. 

388.  Ordinary  and  reasonable  care  and  diligence  shown. 

389.  When  the  relation  of  master  and  servant  must  be  shown. 

390.  Illegal  transaction,  injured  whilst  engaged  in. 
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Actions  by  Widows  of  Passengers. 

391.  Difference  between  announcement   of  a  station  and  invitation  to 

get  off. 

392.  Liability  and  defenses  of  the  company. 

393.  Conspirators  causing  death. 

394.  Record  of  acquittal  of  defendant  not  admissible. 

Action  by  Child  for  Mothm^s  Death, 

395.  Construction  of  statute. 

396.  Negligence  of  deceased  defeats  a  recovery. 

Action  by  Husband  for  Death  of  Wife, 

397.  Wife's   negligence  defeats   recovery. 

Mother's  Action  for  Homicide  of  Child, 

398.  Mother's  suit  for  homicide  of  child  not  barred  by  father's  suit  for 

services. 

399.  The  right  of  action. 

400.  Dependence  and  contributions  at  the  time  of  the  injury. 

401.  Actions  of  parents  illustrative  of  the  foregoing  principles. 

402.  Subject  continued. 

403.  This  employee  was  out  of  his  place  when  he  was  killed. 

404.  The  right  is  unaffected  by  residence. 

405.  An  action  by  an  administrator  under  a  South  Carolina  statate. 

406.  Damages  confined  to  injuries  of  which  pecuniary  estimate  can  be 

made. 

407.  Measure  of  damages,  rule  prior  to  1878. 

408.  Rule  under  Act  of  1878. 

409.  Rule  under  the  Act  of  1887,  Code,  §§  4424,  4425  (3828,  3829). 

410.  Value  of  the  life  of  deceased. 

411.  Subject  continued. 

867.    Recovery  for  homicide. 

By  the  Act  of  1850  in  all  cases  where  death  ensued  under  cir- 
cumstances  which  would  have  entitled  the  deceased,  if  death  had 
not  ensued,  to  an  action  against  the  perpetrator  of  the  injury,  the 
legal  representative  of  the  deceased  was  allowed  to  maintain  an 
action  against  the  persons  committing  the  act,  one  half  of  the  re- 
covery to  be  paid  to  the  wife  and  children,  or  the  husband,  of  the 
deceased,  in  case  of  the  estate  being  insolvent.  Cobb,  476.  The 
case  of  Paulk,  24/356,  was  brought  under  that  act  by  an  adminis- 
tratrix. It  was  held  that  railroad  companies  were  embraced  under 
the  terms  "perpetrators  of  the  injury"  and  "persons  committing  the 
act."  The  case  of  Kinney,  28/111,  was  also  under  that  act  and 
was  by  a  mother  for  the  killing  of  her  minor  son.    It  was  held  that 
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she  was  entitled  to  sue  as  his  "legal  representative"  and  in  no  other 
right,  and  as  such  representative  she  was  only  entitled  to  sue  if  the 
circumstances  were  such  that  they  would  have  entitled  him  to  have 
sued  had  the  injury  stopped  short  of  killing  him.  The  Act  of  1856 
provided  that  if  one  should  be  killed  by  the  carelessness,  n^ligence 
or  improper  conduct  of  a  railroad  company,  its  oflBcers,  agents  or 
employees,  by  the  running  of  its  cars  or  engines,  the  right  of  action 
to  recover  damages  should  vest  in  his  widow,  if  any,  if  no  widow, 
in  his  children,  if  any,  and  if  no  child,  in  his  legal  representative. 
The  Code  of  1863,  section  2920,  gave  the  right  of  action  to  recover 
for  the  homicide  of  the  husband  or  parent,  to  the  widow,  or  if 
no  widow,  to  the  child  or  children.  By  the  Act  of  1878  the  plain- 
tiff, whether  widow  or  child  or  children,  was  allowed  to  recover 
the  full  value  of  the  life  of  the  deceased  as  shown  by  the  evidence. 
Thus  the  law  stood  until  the  passage  of  the  Act  of  1887.  It  is 
codied  in  §§  4424  (3828)  and  4425  (3829)  of  the  Code,  and  they 
are  as  follows: 

858.    The  statute. 

A  widow,  or,  if  no  widow,  a  child  or  children,  may  recover  for 
the  homicide  of  the  husband  or  parent;  and  if  suit  be  brought  by 
the  widow  or  children,  and  the  former  or  one  of  the  latter  dies 
pending  the  action,  the  same  shall  survive  in  the  first  case  to  the 
children,  and  in  the  latter  to  the  surviving  child  or  children.  The 
husband  may  recover  for  the  homicide  of  his  wife,  and  if  she  leaves 
child  or  children  surviving,  said  husband  and  children  shall  sue 
jointly,  and  not  separately,  with  the  right  to  recover  the  full  value 
of  the  life  of  the  deceased,  as  shown  by  the  evidence,  and  with 
the  right  of  survivorship  as  to  said  suit  if  either  die  pending  the 
action.  A  mother,  or,  if  no  mother,  a  father,  may  recover  for  the 
homicide  of  a  child,  minor  or  sui  juris,  upon  whom  she  or  he  is 
dependent,  or  who  contributes  to  his  or  her  support,  unless  said 
child  leave  a  wife,  husband  or  child.  Said  mother  or  father  shall 
be  entitled  to  recover  the  full  value  of  the  life  of  said  child.  Code, 
§  4424  (3828). 

Definition  of  terms  in  preceding  section.  The  word  "hom- 
icide," used  in  the  preceding  section,  shall  be  held  to  include  all 
cases  where  the  death  of  a  human  being  results  from  a  crime  or 
frcMn  criminal  or  other  negligence.    The  plaintiff  whether  widow  or 
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child  or  children,  may  recover  the  full  value  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence.  In  the  event  of  a  recovery  by 
the  widow  she  shall  hold  the  amount  recovered  subject  to  the  law 
of  descents,  as  if  it  had  been  personal  property  descending  to  the 
widow  and  children  from  the  deceased,  and  no  recovery  had  under 
the  provisions  of  this  section  shall  be  subject  to  any  debt  or  liability 
of  any  character  of  the  deceased  husband,  or  parent.  The  full 
value  of  the  life  of  the  deceased,  as  shown  by  the  evidence,  is  the 
full  value  of  the  life  of  the  deceased  without  deduction  for  neces- 
sary or  other  personal  expenses  of  the  deceased  had  he  lived.  Code, 
§  4425  (3829). 

The  principles  embraced  in  the  two  sections  may  be  stated  in 
this  form: 

In  all  cases  where  the  death  of  a  human  being  results  from  a 
crime,  or  from  criminal  or  other  negligence,  a  right  of  action  to 
recover  damages  for  the  homicide  shall  exist  as  herein  prescribed. 

1.  A  widow,  or,  if  no  widow,  a  child  or  children,  may  recover 

for  the  homicide  of  the  husband  or  parent. 

If  suit  be  brought  by  the  widow,  and  she  should  die  pending 
the  action,  the  action  shall  survive  to  the  children.  If  suit 
should  be  brought  by  the  children,  and  one  of  them  dies 
pending  the  action,  the  action  shall  survive  to  the  surviving 
child  or  children. 

The  amount  which  may  be  recovered  by  the  widow  shall  be 
held  by  her  subject  to  the  law  of  descents,  as  if  it  had  been 
personal  property  descending  to  the  widow  and  children 
from  the  deceased. 

The  amount  recovered  for  the  homicide,  whether  the  recovery 
be  had  by  the  widow  or  the  children,  shall  not  be  subject  to 
any  debt  or  liability  of  the  deceased  husband  or  parent. 

2.  The  husband  may  recover  for  the  homicide  of  his  wife. 

If  the  wife  leaves  a  child  or  children  surviving,  the  husband 
and  children  shall  sue  jointly,  and  not  separately,  with  the 
right  of  survivorship  as  to  the  suit,  if  either  die  pending  the 
action. 

3.  A  mother,  or,  if  no  mother,  a  father,  may  recover  for  the 

homicide  of  a  child,  minor  or  sui  juris,  upon  whom  she  or  he 
is  dependent  and  who  contributes  to  her  or  his  support, 
unless  said  child  leaves  a  wife,  husband  or  child. 

4.  In  all  actions  herein  authorized,  the  plaintiff  may  recover  the 
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full  value  of  the  life  of  the  deceased,  as  shown  by  the  evi- 
dence, without  deduction  for  necessary  or  other  personal 
expenses  of  the  deceased  had  he  or  she  lived. 

359.    Statute  constrned  strictly. 

This  statute  has  always  been  so  construed  as  not  to  extend  the 
right  by  implication  to  others  than  those  named.  At  common  law 
the  death  of  a  human  being  could  not  be  complained  of  as  injury 
in  a  civil  court. 

In  Wynn,  42/331,  the  remedy  was  denied  to  the  husband  for  the 
homicide  of  his  wife,  because  he  did  not  have  it  by  common  law, 
and  it  was  not  given  to  him  by  statute  at  that  date.    Cited,  70/683. 

The  same  ruling  was  made  in  Womack,  80/132,  but  it  was  held 
that  if  the  wife  had  lived  any  length  of  time  after  the  injury,  the 
husband  might  have  recovered  for  the  loss  of  her  services  during 
that  time,  and  for  any  expense  he  might  have  incurred  in  her  treat- 
ment 

A  mother  could  not  recover  for  the  homicide  of  her  minor  son. 
Chick,  57/356.  Nor  a  father  for  the  homicide  of  his  minor 
daughter.  McDonald,  60/320.  Nor  could  a  legal  representative 
recover  at  a  time  when  such  right  was  not  given  by  the  statute. 
Miller,  55/143. 

Under  the  word  "parent"  it  was  held  that  minor  children  could 
recover  for  the  homicide  of  the  mother.  Venable,  65/55.  But  not 
when  the  father  was  living.    Scott,  77/450. 

In  Mott,  70/680,  the  right  of  action  was  denied  to  an  adult  son 
because  the  statute  was  construed  to  embrace  only  such  children  as 
were  entitled  to  a  support  from  the  deceased.  Cited,  75/780.  Nor 
has  a  child  the  right  to  recover  for  the  homicide  of  its  stepfather. 
Marshall,  103/725. 

The  right  to  institute  an  action  for  the  homicide  of  a  father  is, 
under  the  Code,  §  4424  (3828)  where  there  is  no  widow,  vested 
in  the  minor  children  of  the  deceased.  An  adult  child  has  no  right 
to  institute  such  a  suit.  Mott,  70/680;  Hyer,  113/420.  Accordingly, 
when  a  suit  for  the  homicide  of  a  father  was  brought  by  three 
plaintiffs,  alleging  themselves  to  be  children  of  the  deceased,  and 
two  were  adults  and  one  a  minor,  a  demurrer  raising  the  objec- 
tion that  the  adults  were  improperly  joined  as  plaintiffs  should 
have  been  sustained.    Harris,  et  al,,  128/394. 
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The  mother  of  an  illegitimate  child  has  no  right  of  action,  tmder 
the  Code,  §  4424  (3828)  for  his  homicide.    Robinson,  117/168. 

In  a  petition  in  which  the  plaintiff  is  allied  to  be  a  named  per- 
son, a  minor,  who  sues  by  another  named  person  as  his  guardian, 
it  is  not  necessary  to  all^e  when  the  guardian  was  appointed,  or 
from  what  court  he  received  his  appointment.  Such  an  allegaticm 
is  sufficient  to  establish  a  prima  facie  right  to  institute  the  suit. 
Any  objection  to  the  competency  of  the  guardian  to  institute  the 
suit  must  be  raised  by  a  plea  in  abatement.    Harris,  et  at.,  128/394. 

360.  Oonstmction  of  former  acts. 

Prior  to  the  Act  of  1887  it  was  the  settled  construction  that  this 
law  applied  to  all  natural  or  artificial  persons,  when  the  homicide 
was  the  result  of  intention  or  criminal  negligence,  and  that  the 
term  "homicide"  in  the  statute  meant  a  case  of  felonious  intent 
in  the  killing  or  such  criminal  negligence  as  constituted  an  in- 
gredient in  the  offense  of  involuntary  manslaughter.  Cottingham 
V.  Weeks,  56/201;  Daly  v.  Stoddard,  66/145;  McDonald  v.  The 
Eagle  &  Phenix  Mfg.  Co.,  68/839;  Roach,  70/434;  Rankin  v. 
Merchants  &  Miners  Trans.  Co.,  73/230;  Allen  v,  Augusta  Factory, 
82/76. 

361.  Degree  of  mental  conviction  required. 

In  a  civil  action  against  the  master  for  damages  for  a  willful  or 
reckless  homicide  committed  by  his  servant,  it  is  not  requisite  that 
any  element  of  the  case  should  be  established  with  such  certainty 
as  to  leave  no  reasonable  doubt  upon  the  minds  of  the  jury. 
Bamett,  94/447. 

362.  The  killing  must  have  been  wrongful. 

This  is  an  action  sounding  in  tort,  and  not  an  action  ex  con* 
tractu,  but  in  determining  whether  the  railroad  company  is  liable, 
the  relation  of  the  deceased  to  the  railroad,  whether  as  an  em- 
ployee, or  passenger,  or  stranger,  are  essential  elements  in  decid- 
ing whether  the  killing  was  wrongful.  The  right  to  sue  depends 
upon  the  wrongfulness  of  the  killing,  and  if  the  killing  occurred 
under  such  circumstances  as  by  the  laws  of  the  place  of  the  killing, 
or  by  a  legal  contract  between  the  parties,  the  railroad  company 
was  not  guilty  of  any  breach  of  duty  to  the  deceased,  the  right  of 
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action  does  not  accrue.  It  must  appear  that  the  killing  was  wrong- 
ful, that  is,  that  the  defendant  in  such  killing  was  guilty  of  a 
iH'each  of  duty,  express  or  implied,  which  was  due  to  the  deceased, 
and  if  there  was  no  such  breach  there  can  be  no  recovery.  Strong, 
52/461.    Cited,  70/439;  72/139;  111/589. 

For  the  tmlawful,  willful  homicide  of  a  husband,  whether  it  be 
murder  or  only  voluntary  manslaughter,  his  widow  may  recover 
damages.  If  committed  in  resisting  a  battery,  and  the  deceased  was 
the  assailant,  these  facts,  with  the  attendant  circumstances,  will  go 
in  mitigation  of  the  amount.    Weeks  v,  Cottingham,  58/559. 

As  a  general  rule,  evidence  of  threats  previously  made  by  one 
who  is  killed  by  another,  but  uncommunicated  to  the  latter,  are 
not  admissible  on  the  trial  of  a  case  involving  the  question  whether 
or  not  the  slayer  was  justified  in  taking  the  life  of  the  deceased; 
but  when  the  evidence  tends  to  show  that  the  person  killed  began 
the  mortal  conflict  and  that  the  slayer  killed  his  adversary  in  self- 
defense,  proof  of  threats  of  this  character  may  be  received  to  show 
the  state  of  mind  or  feeling  on  the  part  of  the  deceased,  and  thus 
illustrate  his  conduct  and  throw  light  upon  his  intention  and  pur- 
pose at  the  time  of  the  fatal  rencontre.  May  v.  State,  90/797 ,  and 
cases  therein  cited  and  reviewed.    McKinney  v.  Carmack,  119/467. 

863.   Oonduct  of  deceased  enters  into  the  case  as  if  he  was 
the  plaintiff. 

An  action  brought  to  recover  damages  for  a  homicide  can  only 
be  maintained  when  the  circumstances  are  such  that  they  would 
have  entitled  the  deceased  to  have  sued,  had  the  injury  stopped 
short  of  killing  him.  The  nature  of  his  conduct  enters  as  much 
into  the  case  as  if  he  himself  was  the  plaintiflF,  and  consequently 
if  he  was  culpable,  the  damages  in  case  of  a  passenger  or  stranger, 
if  any,  should  not  be  as  large  as  if  he  had  been  free  from  fault. 
Kinney,  28/111.    Cited,  70/222. 

A  widow  may  recover  for  the  homicide  of  her  husband ;  she  will 
have  a  right  of  action  whenever  the  husband,  had  he  lived,  would 
have  had  such  right,  and  whatever  would  have  been  a  good  defense 
to  his  suit  had  he  lived  will  be  equally  available  against  one  brought 
by  her.  If  the  husband,  by  ordinary  care,  would  have  avoided  the 
consequences  to  himself,  even  when  caused  by  defendant's  negli- 
gence, he  would  not  have  been  entitled  to  recover.  The  conduct 
of  the  deceased  in  this  case  evinced  a  total  want  of  that  care  which 
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a  man  of  common  sense  would  take  of  himself,  and  is  nothing  short 
of  gross  negligence.  He  voluntarily  got  drunk — ^placed  himself  in 
a  situation  of  peril,  without  the  intervention  of  the  railroad  com- 
pany, fell  over  an  embankment  into  one  of  their  cuts  and  was  killed. 
Under  these  facts,  the  railroad  was  not  liable,  and  a  nonsuit  was 
right.  Berry,  72/137.  Cited,  74/613;  84/785;  108/508;  111/589; 
3  G.  A.  176. 

The  principle  which  allows  a  defendant,  when  sued  by  the  widow 
for  the  homicide  of  her  husband,  to  set  up  any  defense  which  would 
have  prevented  or  lessened  the  husband's  recovery,  had  he  not  died, 
was  very  clearly  recognized  in  Johnson,  38/409;  Ayers,  53/12.  In 
both  of  those  cases  it  was  held,  not  only  that  the  contributory  neg- 
ligence of  the  husband  would  reduce  the  amount  of  the  recovery 
the  wife  might  have  been  entitled  to  had  he  not  been  negligent,  but 
if  the  husband  could  have  avoided  the  consequences  to  himself, 
caused  by  the  negligence  of  the  defendant,  by  the  exercise  of  ordi- 
nary diligence  on  his  part,  there  was  no  right  to  any  recovery. 
Hendricks,  52/467.    Cited,  60/668;  71/441;  101/221;  111/589. 

The  suit  Pittman,  73/325,  was  brought  by  a  widow  against  the 
Georgia  Railroad  to  recover  damages  for  the  homicide  of  her  hus- 
band. The  deceased  was  employed  by  the  W.  &  A.  Railroad  to 
look  after  freight  delivered  to  the  Georgia  Railroad,  and  to  take 
down  a  memorandum  of  the  numbers  and  seals  of  the  cars.  The 
numbers  were  somewhat  high  on  the  sides  of  the  cars,  and  the 
ground  was  slightly  depressed  between  the  tracks,  there  being  sev- 
eral tracks  running  about  that  point.  They  were  about  four  feet 
apart.  It  was  common  to  step  back  on  another  track,  if  vacant,  get 
the  numbers  of  the  cars,  and  then  go  up  and  examine  the  seals. 
While  doing  this  deceased  was  run  over  by  the  defendant's  train  and 
killed.  The  engine  that  caused  the  injury  was  engaged  in  shifting 
cars.  It  went  up  one  track  and  came  backing  down  another  at  a 
speed  of  about  two  and  one-half  or  three  miles  an  hour.  When 
it  had  gone  about  fifteen  or  twenty  feet  the  fireman  looked  over 
the  tender  and  saw  deceased  making  entries  in  his  book  and  stand- 
ing on  the  track  with  his  back  partly  turned  towards  the  engine, 
at  a  distance  of  about  two  and  one-half  car  lengths.  The  fireman 
shouted,  "Look  out,"  two  or  three  times,  and  seeing  that  it  did  not 
seem  to  draw  deceased's  attention,  stepped  back  and  pulled  the  bell- 
rope,  ringing  the  bell.  He  then  went  to  the  other  side  of  the  engine 
to  see  if  deceased  had  left  the  track,  and  not  seeing  him,  returned 
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to  his  position  and  found  that  he  had  been  hurt.  The  engineer  did 
not  slacken  the  speed  of  the  engine  when  the  fireman  hallooed  and 
rang  the  bell,  but  any  one  would  have  had  time  to  leave  the  track 
after  the  bell  rang,  if  he  had  paid  attention  to  it.  There  were 
steam-brakes  on  the  engine  by  which  it  could  have  been  stopped 
in  five  or  six  feet  at  the  speed  at  which  it  was  running.  There  was 
a  conductor  whose  duty  it  was  to  make  up  the  train.  He  was  not 
with  the  engine  at  the  time  of  the  injury,  but  gave  instructions  to 
the  train-hand  as  was  very  often  done.  One  of  defendant's  wit- 
nesses testified  that  he  was  engaged  on  behalf  of  the  Georgia  Rail- 
road in  the  same  position  as  deceased  for  the  other  road,  and  was 
at  work  with  him  just  before  the  accident ;  that  deceased  was  drunk 
and  he  urged  him  to  come  out  from  between  the  tracks,  and  took 
hold  of  his  arm  and  tried  to  urge  him  out,  but  deceased  pulled  away 
saying  that  he  could  take  care  of  himself.  The  evidence  as  to  de- 
ceased's being  drunk  was  conflicting.  The  doctrine  of  contributory 
n^igence  was  applied,  and  there  was  a  recovery  by  the  plaintiff. 
Jackson,  C.  J.,  said:  "The  verdict  is  supported  by  sufficient  evi- 
dence to  uphold  it,  supported  as  it  is  by  the  presiding  judge.  The 
conductor  was  absent  and  unaccounted  for.  The  engineer  failed 
to  stop  the  train  when  the  fireman  cried  out,  "Look  out,"  and  jerked 
the  bell.  The  brakeman  did  not  tell  him  a  man  was  on  the  track, 
a  car  length  or  two  before  the  car  which  was  backing  upon  him, 
and  thus  he  was  negligent  of  human  life.  The  agent  and  servant 
of  the  railroad  left  deceased,  who  was  killed  soon  after,  drunk,  as 
he  thought,  without  warning  the  engineer  that  he  was  in  danger, 
though  he  did  warn  deceased.  If  drunk,  he  should  have  been  the 
more  diligent  in  letting  the  engineer  know  of  his  being  in  danger; 
if  sober,  he  should  have  told  that  he  was  there,  and  in  danger. 
More  especially  was  this  his  duty,  as  he  was  helping  the  deceased 
in  business  in  which  both  were  engaged,  the  servants  of  their  re- 
spective companies.  Therefore  the  presumption  of  negligence,  so 
far  from  being  rebutted,  was  strengthened  by  the  evidence.  That 
there  was  contributory  negligence  on  the  part  of  deceased  appears. 
Yet  he  was  on  duty  and  in  the  line  of  his  employment  by  the  rail- 
road, and  on  the  track  where  he  should  have  been,  and  there  is 
nothing  going  to  show  that  he  saw  or  knew  of  the  approach  of  the 
train.  The  strongest  circumstances  against  him  is  the  effort  that 
the  servant  of  the  Georgia  Railroad  made,  according  to  his  testi- 
mony, to  get  him  away,  and    the   warning  he  gave  that  the  train 
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would  come  back  on  that  track;  but  it  was  for  the  jury  to  scruti- 
nize his  testimony,  and  give  it  the  credit  they  thought  it  entitled 
to,  and  his  testimony  about  the  drunkenness  of  the  deceased  really 
is  subject  to  doubt,  and  contradicted  by  other  witnesses,  and  casts 
a  shadow  on  all  he  said  on  the  stand."  Cited,  89/278.  In  Smith, 
82/805,  in  considering  the  subject  of  the  injured  person's  failure 
to  shun  the  consequences  of  the  other's  negligence,  Bleckley,  C.  J., 
says:  "In  all  the  cases  cited  there  were  complicated  facts,  or  else 
some  explanation  either  furnished  or  suggested  by  the  evidence 
which  might  serve  to  account  in  whole  or  in  part  for  the  apparent 
failure  by  the  party  injiu-ed  to  protect  himself — something  from 
which  the  jury  might  by  probability  infer  that  the  attention  was 
naturally  and  justifiably  withdrawn  for  the  moment  from  the  dan- 
ger or  the  cause  of  danger.  The  case  of  Pittman  was  one  in  which 
the  injured  person  was  engaged  in  the  performance  of  duties  as 
an  employee,  duties  calculated  more  or  less  to  divert  his  attention 
from  the  cause  of  danger."    Cited,  3  G.  A.  274. 

In  Kinney,  28/111,  the  suit  was  brought  to  recover  damages  for 
the  killing  of  the  plaintiff's  son,  a  minor,  while  a  passenger  on  the 
cars.  The  car  ran  off  the  track  and  that  was  prima  facie  evidence 
of  negligence  in  some  of  the  persons  connected  with  the  road.  The 
minor  was  on  the  platform;  he  was  told  by  the  conductor  that  it 
was  a  place  of  danger,  that  he  was  violating  a  rule  of  the  road,  and 
that  he  must  come  inside  the  car.  That  he  disregarded  and  was 
killed ;  whilst  another  young  man  who  was  with  him  heeded  it,  went 
inside  the  car,  and  escaped  unhurt.  As  his  legal  representative  was 
only  entitled  to  sue  if  the  circumstances  were  such  that  they  would 
have  entitled  him  to  sue  had  the  injury  stopped  shcM^  of  killing  him, 
the  nature  of  his  conduct  entered  as  much  into  the  case  as  if  he 
himself  had  been  the  party  plaintiff  and  it  was  held  that  the  dam- 
ages should  not  be  as  large  as  if  he  had  been  free  from  fault.  This 
decision  was  rendered  prior  to  the  adoption  of  the  Code. 

In  Rock,  133/120,  Mrs.  Rock  sued  to  recover  damages  for  the 
death  of  her  husband.  Rock  was  a  telegraph  operator  in  the  em- 
ployment of  the  defendant  and  he  was  killed  in  a  collision.  Fish, 
C.  J.,  said:  "It  seems  plain  from  this  testimony  of  the  plaintiflfs 
own  witnesses,  that  the  work  train  upon  which  Rock,  plaintiflfs 
husband,  was  riding  when  he  met  his  death,  would  not  have  started 
on  its  fatal  run  from  Belt  Junction  to  Mina,  if  Rock  had  not  perpe- 
trated a  fraud  upon  the  train  dispatcher,  by  signing  the  conductor's 
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name  to  the  'hold'  or  waiting  order  and  wiring  the  signature  to  the 
train  dispatcher.  It  seems  clear  that  but  for  Rock's  gross  and 
culpable  misconduct  there  would  have  been  no  collision,  and  con- 
sequent loss  of  life;  *  *  *  For  though,  under  Gorman's  testi- 
mony. New,  the  engineer  of  No.  22,  was  negligent  and  without  such 
n^ligence  the  collisicm  could  not  have  occurred,  still  it  is  also 
equally  clear  that  but  for  the  gross  misconduct  of  Rock  there  would 
have  been  no  collision  and  he  would  not  have  lost  his  life.  Rock's 
misconduct  was  as  much  the  proximate  cause  of  the  catastrophe 
as  the  negligence  of  New,  if  such  negligence  there  was.  Rock  may 
be  said  to  have  intentionally  and  deliberately,  and  apparently  to  suit 
his  own  convenience  merely,  started  No.  508  on  its  fatal  run  to 
Mina  at  a  time  when  it  was  his  duty  to  hold  it  at  Belt  Junction  to 
await  the  further  order  of  the  train  dispatcher ;  and  to  have  thereby 
caused  the  collision  which  resulted  in  his  death.  He  deliberately 
and  wrongfully  set  in  motion  an  agency  without  the  existence  of 
which  there  would  have  been  no  collision.  If  he  had  survived  his 
injuries,  could  he  have  recovered  from  the  defendants  for  the  con- 
sequences to  himself  of  his  own  intentional  misconduct?  We  think 
not  As  he  could  not  have  recovered,  if  his  injuries  had  been  less 
than  fatal,  his  widow  can  not  lawfully  recover  for  his  death." 

Assuming  that  the  negligence  of  the  defendant  was  shown,  there 
was  no  error  in  granting  a  nonsuit;  for  the  evidence  required  a 
finding  that  the  deceased  was  not  exercising  that  degree  of  care 
which  the  law  requires  of  even  a  youth  of  his  years  and  experience, 
under  the  circumstances  existing  at  the  time  of  the  collision  which 
resulted  in  his  death.    Rowe,  115/929. 

364.    The  widow's  right  vests  at  the  death  of  husband. 

The  right  to  sue  for  the  homicide  of  the  husband  vests  in  the 
widow  at  the  death  of  her  husband,  and  is  not  divested  by  the 
subsequent  marriage  of  the  widow,  nor  will  a  subsequent  marriage 
change  the  measure  of  damages  to  which  she  was  entitled  when 
her  right  of  action  accrued.  Garr,  57/277.  Cited,  67/700.  Nor 
will  the  fact  that  he  and  she  were  living  in  a  state  of  separation  at 
the  time  of  his  death  change  the  measure  of  damages.  Bond, 
111/13.  Nor  should  the  amount  be  reduced  by  any  insurance  on 
his  life  received  by  her.    Meigs,  74/857. 
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366.  Number  of  children,  that  widow  worked  in  the  field, 
and  more  prosperous  condition  of  the  family,  imma- 
terial. 

In  Rouse,  77/393,  80/442,  it  was  held  that  in  a  suit  by  a  wife 
for  the  homicide  of  her  husband,  the  number  of  minor  children  is 
not  in  issue,  nor  is  their  support.  Cited,  85/528;  82/590.  And 
the  fact  that  the  widow  worked  in  the  field  for  a  livelihood  after 
his  death  is  immaterial  and  irrelevant  to  the  issue  on  trial,  and 
should  not  therefore  go  to  the  jury  as  evidence.  Moore,  61/151. 
In  the  trial  of  an  action  by  a  widow  for  the  homicide  of  her  hus- 
band while  confined  in  a  chain-gang,  it  was  not  error  to  reject  evi- 
dence offered  by  the  defendant  to  the  effect  "that  the  plaintiff  was, 
to  all  appearances,  as  well  or  better  provided  for  now  than  before 
deceased  went  to  the  chain-gang;  that  she  and  her  children  were 
then  constantly  in  rags,  and  in  destitute  condition;  that  deceased, 
before  he  went  to  defendant's  chain-gang,  was  constantly  in  crim- 
inal scrapes,  often  in  jail  under  other  criminal  charges,  and,  when 
out,  was  at  work  to  defray  expenses  of  defending  himself  against 
such  charges."  Simmons,  C.  J.,  said:  "We  think  this  testimony 
was  properly  excluded.  The  plaintiff  was  entitled  to  recover  the 
gross  value  of  her  husband's  life,  without  regard  to  whether  she 
had  previously  received  anything  from  him  or  not,  and  without 
regard  to  what  his  personal  expenses  may  have  been.  The  more 
prosperous  condition  of  his  family  after  his  death  was  clearly  ir- 
relevant."   Boswell  V.  Bamhart,  96/521.    Cited,  102/161;  111/15. 

In  an  action  instituted  by  a  widow  for  the  homicide  of  her  hus- 
band, caused  by  the  negligent  operation  of  a  train  of  cars  by  a 
railroad  company,  evidence  going  to  show  that  the  deceased,  at  the 
time  he  was  killed,  left  no  estate  or  property  was  inadmissible. 
Wiggins,  113/842. 

ACTIONS  BY  WIDOWS  O^   STRANGERS  TO  THE  COMPANY. 

366.    Negligence  of  the  deceased. 

In  Seats,  86/811,  it  was  held  that  under  the  plain  provisions  of 
our  statutes,  a  widow  can  not  recover  damages  from  a  railnwid 
company  for  the  killing  of  her  husband  when  it  appears  that,  by 
ordinary  care,  he  could  have  avoided  the  killing,  and  that  his  death 
was  caused  by  his  own  negligence. 

It  plainly  appearing  from  the  evidence  that  the  plaintifFs  hus- 
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band  met  his  death  because  of  a  total  disregard  of  his  own  safety, 
and  that,  by  the  exercise  of  even  slight  care,  he  might  have  avoided 
the  catastrophe  which  resulted  in  his  death,  the  judgment  of  non- 
suit was  right.    Lee,  97/311;  Sawyer,  112/346. 

In  Johnson,  60/667,  a  widow  sued  for  the  death  of  her  husband. 
He,  at  the  time  he  was  killed,  was  lying  upon  the  railroad-track 
where  it  was  crossed  by  a  public  road.  He  could,  by  the  exercising 
of  ordinary  care,  have  avoided  the  defendant's  negligence,  assuming 
that  the  defendant  was  negligent  in  not  blowing  its  whistle  at  the 
proper  time  at  the  crossing  of  the  public  road  and  checking  up  the 
train,  and  consequently  a  verdict  in  his  favor  was  contrary  to  law. 
Cited,  64/479;  70/229;  71/440;  71/139;  74/612;  101/221. 

One  knowingly  and  needlessly  walking  at  night  upon  a  railroad- 
track  can,  by  the  use  of  ordinary  diligence,  avoid  being  run  over 
by  a  train,  unless  it  appears  that  owing  to  some  special  fact  or 
circumstance,  the  use  of  such  diligence  would  prove  ineffectual. 
Wilds,  82/667.    Cited,  102/290;  3  G.  A.  274. 

This  suit  having  been  brought  for  the  recovery  of  damages  al- 
lied to  have  been  sustained  in  consequence  of  the  homicide  of  the 
plaintiff's  husband,  and  it  a{^earing  that  at  the  time  of  the  inflic- 
tion of  the  injuries  by  the  running  of  the  defendant  company's  lo- 
comotive, which  resulted  in  his  death,  the  deceased,  at  night,  was 
a  trespasser  on  the  track  of  the  company,  not  at  a  public  crossing 
nor  at  a  point  at  which  those  in  charge  of  the  locomotive  had  rea- 
son to  apprehend  the  presence  of  any  person  on  the  track,  and  there 
being  no  allegation  showing  that  the  injuries  were  wilfully  or  wan- 
tonly inflicted  by  the  defendant's  servants,  and  it  appearing  from 
the  entire  petition  that  the  deceased  was  killed  in  consequence  of 
his  own  gross  n^ligence,  no  cause  of  action  was  set  forth,  and  a 
general  demurrer  to  the  petition  should  have  been  sustained.  Riley, 
127/567. 

The  only  duty  which  a  railroad  company  owes  to  a  trespasser  on 
its  right  of  way  is  to  observe  ordinary  diligence  to  avoid  injuring 
him  after  his  presence  thereon  becomes  known  to  the  employees  in 
charge  of  the  train.  Consequently,  in  a  suit  by  a  widow  for  the 
homicide  of  her  husband,  where  it  appeared,  from  the  undisputed 
evidence,  that  the  deceased  was  a  trespasser ;  that  he  went  upon  the 
railroad  track  in  an  intoxicated  condition;  that  shortly  thereafter 
his  dead  body  was  found  near  the  track,  wounded  in  such  a  manner 
as  to  indicate  that  he  had  been  struck  by  a  passing  train  while  l}ring 
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down  on  or  near  the  track  and  that  the  employees  of  the  defendant 
in  charge  of  the  train  which  was  supposed  to  have  struck  him  never 
at  any  time  saw  him  on  the  track  or  right  of  way,  and  did  not  learn 
until  a  considerable  time  afterwards  that  he  had  been  killed,  it  was 
not  error  to  direct  a  verdict  for  the  defendant.  Hall,  123/213. 
Cited,  124/1035;  128/562;  3  G.  A.  271. 

The  plaintiff  brought  suit  against  the  defendant  for  the  homicide 
of  her  husband,  which  occurred  from  his  being  struck  by  a  freight- 
train  of  the  defendant  while  crossing  the  railroad  tracks  at  a  pub- 
lic street  crossing  in  the  city  of  Madison.  A  verdict  was  rendered 
in  favor  of  the  plaintiff,  a  motion  for  a  new  trial  was  overruled, 
and  the  defendant  excepted.  This  court  held,  on  the  evidence  as 
then  presented,  that  it  disclosed  that  the  plaintiff's  husband,  by  the 
exercise  of  ordinary  care,  could  have  avoided  the  consequences  of 
the  defendant's  negligence;  and  reversed  the  judgment.  112/346, 
supra.  On  the  second  trial  the  evidence  for  the  plaintiff  diflfered 
in  material  respects  from  that  on  the  former  trial.  It  tended  to 
show  that  the  train  which  caused  the  injury  was  not  on  schedule 
time,  but  more  than  an  hour  late,  so  that  there  was  no  reason  on 
the  part  of  the  deceased  to  anticipate  its  coming;  that  there  were 
freight-cars  standing  on  the  side-track  on  the  side  of  the  railroad 
which  the  deceased  approached,  and  within  a  few  feet  of  the  main 
line,  in  such  position  that,  together  with  the  depot  building  and  an- 
other building  not  far  away,  they  would  obstruct  the  view  of  the 
railroad  track  by  the  deceased  until  he  passed  the  end  of  the  freight- 
cars  on  the  side-track  and  was  near  the  main  line;  that  the  train 
was  running  about  thirty  miles  an  hour,  in  violation  of  an  ordinance 
of  the  city  limiting  the  speed  of  railroad  trains,  crossing  the  public 
street  where  the  injury  occurred,  to  six  miles  an  hour.  The  jury 
found  a  second  verdict  for  the  plaintiff.  A  motion  for  a  new  trial 
was  made,  and  the  judge  (other  than  the  one  who  presided  at  the 
trial)  again  set  aside  the  verdict,  holding  that  the  evidence  was  sub- 
stantially the  same  as  when  the  case  was  passed  on  by  the  Supreme 
Court.  Held,  that  this  was  error.  The  evidence  on  the  second  trial 
was  materially  different  from  that  on  the  former  trial,  and  the  sec- 
ond verdict  should  have  been  allowed  to  stand.    Sawyer,  123/251. 

In  Daniel,  119/246,  it  was  held  that  under  the  evidence  for  the 
plaintiff,  her  husband,  for  whose  homicide  she  sued,  could  by  the 
exercise  of  the  skill  and  diligence  to  protect  himself  required  by 
law,  have  avoided  the  injuries  which  caused  his  death.     A  judg- 
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ment  of  nonsuit  was  therefore  proper.  Candler,  J.,  said:  "It 
appears  that  the  deceased  was  digging  under  an  embankment, 
and  that  those  in  charge  of  the  work  sent  men  to  the  top  of 
the  embankment  to  drive  wedges  in  the  earth  to  prize  it  loose. 
This,  however,  was  done  in  full  view  of  the  deceased,  and  all 
that  was  necessary  for  him  to  ascertain  that  the  wedges  were 
being  driven  was  for  him  to  'look  up  and  see  them.'  A  witness 
for  the  plaintiff,  who  was  working  within  three  feet  of  the  deceased, 
testified  that  he  knew  at  the  time  that  the  wedges  were  being  driven; 
that  the  object  in  driving  them  was  to  make  the  dirt  cave  in,  and 
that  the  men  went  up  on  the  embankment  for  that  purpose.  He 
further  testified  that  the  deceased  had  an  equal  opportunity  with 
himself  of  knowing  these  facts;  that  both  of  them  were  present 
when  the  men  were  ordered  to  drive  the  wedges,  and  that  the  order 
was  given  in  a  tone  loud  enough  for  the  deceased  to  hear  it.  *  *  * 
The  plaintiffs  husband  assumed  the  ordinary  risks  of  his  employ- 
menty  and  was  bound  to  exercise  his  own  skill  and  diligence  to  pro- 
tect himself.  The  deceased  was  chargeable  with  knowledge  of  the 
physical  fact  that  in  undermining  dirt,  when  the  support  is  removed, 
the  dirt  will  either  topple  over  or  cave  in.  At  the  time  of  the  in- 
juries which  caused  his  death  he  was  digging  under  an  embank- 
ment, while  others,  in  plain  view  of  him,  were  driving  in  wedges 
to  force  away  the  overhanging  earth.  The  plaintiff's  own  evidence, 
in  our  opinion,  clearly  demonstrates  that  the  deceased,  had  he  used 
the  skill  and  diligence  required  of  him  by  law  to  protect  himself, 
could  have  avoided  the  injuries  which  caused  his  death;  and  the 
grant  of  a  nonsuit  was  therefore  proper." 

367.  Killed  at  a  place  that  was  used  by  the  public  as  a 
passway. 

In  Dowdy,  88/726,  it  appeared  that  the  husband  of  the  plaintiff 
was  run  over  and  killed  by  one  of  defendant's  engines.  It  was  in 
daylight,  at  a  place  that  had  been  used  by  the  public  as  a  passway 
for  thirty  years.  He  stepped  upon  the  track,  and  walked  upon  it 
about  thirty  feet  before  the  engine  struck  him.  It  was  held  that 
the  evidence  showing  that  the  plaintiffs  husband  could,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  being  killed  by  the  engine, 
she  is  not  entitled  to  recover  for  his  homicide,  even  though  the  de- 
fendant's engineer  may  have  been  in  some  degree  negligent,  and  the 
court  did  not  err  in  granting  a  nonsuit.    Bleckley,  C.  J.,  dissenting. 
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In  White,  83/595,  the  plaintiff  sued  for  damages  few  the  homicide 
of  her  husband.  He  was  killed  by  a  passenger-train,  while  walking 
along  the  track  of  defendant's  railroad.  The  train  was  ten  or  fifteen 
minutes  behind  its  schedule  time;  it  had  passed  beyond  the  corpo- 
rate limits  of  Atlanta  and  of  West  End,  and  was  running  at  the 
rate  of  twenty-five  to  thirty  miles  an  hour ;  White  was  walking  upon 
the  railroad-track,  going  in  the  same  direction  the  train  was  going; 
there  was  a  public  road  alongside  the  track,  on  which  he  could  have 
walked ;  the  engineer  could  have  seen  him  some  four  hundred  yards ; 
the  danger-signal  was  given,  exactly  at  what  time  before  the  killing 
does  not  appear ;  there  were  two  colored  girls  on  the  track  also,  be- 
tween the  engine  and  White,  who  heard  the  train  and  left  the  track, 
and  hallooed  at  White  that  the  train  was  coming,  but  he  failed  to 
leave  the  track,  and  was  run  over  and  killed.  The  trial  judge 
granted  a  nonsuit.  Simmons,  J.,  said:  "It  is  quite  apparent  to  us, 
and  doubtless  would  have  been  to  the  jury  if  the  case  had  been  sub- 
mitted to  them,  that  White  could  have  avoided  this  injury  to  himself 
by  the  exercise  of  ordinary  care,  and  that  it  was  gross  negligence 
on  his  part  to  walk  along  this  track  as  he  did,  giving  no  heed  to  the 
signals  given  by  the  train,  or  warning  given  him  by  the  girls.  Nor 
is  this  view  of  the  law  changed  by  the  fact  that  it  had  been  the  cus- 
tom for  White  and  other  people  to  walk  along  this  track,  or  by  the 
fact  that  the  train  was  behind  the  schedule  time.  It  does  not  follow 
from  the  fact  that  people  use  the  track  in  this  way,  which  use  is 
known  to,  and  thereby  licensed  by  the  company,  that  the  company  is 
bound  to  the  exercise  of  extraordinary  care  and  diligence  to  protect 
persons  thus  using  the  same.  If  the  use  of  the  track  by  pedestrians, 
with  the  knowledge  of  the  company,  amounts  to  a  license  at  all,  it 
must  be  on  the  condition  that  persons  so  using  the  same  shall  exer- 
cise ordinary  diligence  themselves,  so  as  to  avoid  being  injured  by 
the  company's  trains.  In  all  such  cases  as  this,  if  it  appears  from 
the  evidence  submitted  by  the  plaintiff  that  the  person  injured  did 
not  exercise  ordinary  diligence  to  avoid  the  consequences  of  the  com- 
pany's negligence,  and  that  he  could  have  avoided  it  by  the  exercise 
of  such  diligence,  the  plaintiff  is  not  entitled  to  recover,  and  a  non- 
suit is  proper."    Cited,  92/93;  95/362. 

In  Mclver,  108/306,  the  plaintiff  sued  for  the  death  of  her  hus- 
band, and  from  the  evidence  it  appears  that,  in  the  evening,  after 
dark,  Mclver  was  walking  along  the  defendant's  track  in  the  town  of 
Cordele,  near  the  corporate  limits,  and  going  southward  in  the  direc- 
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tion  of  his  home,  which  was  in  the  main  part  of  the  town,  when  a 
r^ular  passenger-train,  due  there  at  or  about  that  time,  struck  him 
from  behind  and  killed  him.  This  part  of  the  track  was  in  constant 
use  by  the  public  as  a  pathway,  and,  at  a  point  variously  estimated 
at  from  forty  to  a  hundred  and  ten  feet  north  of  where  the  train 
struck  the  deceased,  was  crossed  by  a  road  which  was  much  used, 
but  which,  according  to  some  of  the  evidence,  had  not  been  estab- 
lished as  a  public  road ;  and  north  of  this  crossing  was  another,  near 
which  was  a  blow-post;  but  the  whistle  of  the  locomotive  was  not 
blown  at  the  blow-post,  nor  at  any  point  between  it  and  where  the 
collision  occurred.  The  blow-post  was  within  the  corporate  limits  of 
the  town,  and  the  blowing  of  locomotive  whistles  within  these  limits 
was  prohibited  by  a  municipal  ordinance.  There  was  evidence  that 
the  train  was  running  at  the  rate  of  about  forty  miles  an  hour,  and 
without  a  headlight,  and  that  the  bell  on  the  locomotive  was  not  rung 
nor  the  speed  of  the  train  checked  before  the  deceased  was  struck; 
but  as  to  these  matters  the  evidence  was  conflicting.  It  was  ruled 
that,  apparently,  the  preponderance  of  the  evidence  in  this  case  re- 
quired a  finding  that  the  defendant  was  not  guilty  of  any  negligence ; 
but  even  upon  the  contrary  assumption,  the  verdict  in  the  plaintiff's 
favor  was  not  warranted,  for  it  plainly  and  affirmatively  appeared 
that  the  person  for  whose  homicide  the  action  was  brought  could  by 
the  exercise  of  ordinary  diligence  have  avoided  the  collision  by  which 
his  death  was  occasioned.  Though  very  deaf,  and  though  he  had  been 
specially  warned  of  the  danger  to  which,  on  account  of  his  infirmity 
in  this  respect,  he  exposed  himself  in  going  upon  the  track  of  a  rail- 
way company,  he  voluntarily  went  upon  the  defendant's  track  at  a 
time  when  he  must  have  known  that  a  train  was  approaching;  and 
the  undisputed  facts  point  irresistibly  to  the  conclusion  that  he  neg- 
lected to  take  any  precaution  whatever  for  his  safety.  That  the 
l^ce  on  the  track  where  he  was  killed  was  constantly  used  by  the 
public  as  a  pathway  furnished  no  excuse  for  the  failure  of  the  de- 
ceased to  exercise  that  degree  of  care  which  the  law  requires  of  all 
perscHis  in  such  a  situation  and  under  like  circumstances.  Cited, 
113/1046;   119/99. 

Where  a  very  deaf  man  voluntarily  walked  upon  the  track  of  a 
railroad  company  at  a  time  when  a  regular  passenger-train  was  due, 
and  was  killed  by  the  train,  he  failed  to  exercise  ordinary  diligence 
to  avoid  the  collision  by  which  his  death  was  occasioned.  That  part 
of  the  track  where  he  was  killed  was  constantly  used  by  the  public  as 
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a  pathway  furnished  no  excuse  for  the  failure  of  the  deceased  to 
exercise  that  degree  of  care  which  the  law  requires  of  all  persons 
in  such  a  situation  and  under  like  circumstances.  Mclver,  supra. 
It  follows  that  the  trial  judge  properly  sustained  the  demurrer  to 
the  petition,  from  which  it  appeared  that  the  plaintiflTs  deceased 
husband  had  been  killed  under  the  circumstances  above  indicated. 
Roach,  119/9& 

368.  Deceased  went  with  a  small  boy  upon  a  trestle  and 
was  killed. 

In  Leach,  91/419,  the  plaintiff  sued  for  the  homicide  of  her  hus- 
band, and  it  was  held  that  where  a  person  who  was  killed  because 
of  his  own  gross  negligence  not  only  exposed  himself  by  going  upon 
a  high  trestle  over  which  the  railroad-track  passed,  but  incumbered 
himself  with  a  small  boy,  exposing  him  also,  if  such  person  could 
have  saved  himself  after  discovering  his  danger  from  an  approaching 
train,  had  he  not  been  so  incumbered,  and  his  care  for  the  boy  was 
the  chief  reason  why  he  did  not  succeed  in  protecting  himself,  he  was 
nevertheless  chargeable  with  ordinary  care  for  his  own  safety,  irre- 
spective of  the  presence  of  the  boy.  The  case  stands  as  if  he  (the 
deceased)  had  been  upon  the  trestle  alone,  since  it  can  not  be  an  ex- 
cuse for  him,  as  against  the  railroad  company,  that  he  neglected  his 
own  safety  to  preserve  the  boy,  with  the  care  of  whom  he  had  volun- 
tarily incumbered  himself.  Limipkin,  J.,  said:  "Whatever  may  be 
the  law  with  reference  to  the  liability  of  a  railroad  company  for  in- 
juring or  killing  one  who  exposes  himself  to  risk  and  danger  by  at- 
tempting to  rescue  another  in  a  perilous  situation  which  he  had  noth- 
ing to  do  with  bringing  about,  certainly  when  one  directly  and  by 
his  own  n^ligence  causes  the  peril  to  exist,  and  because  of  it  ex- 
poses himself  to  danger,  he  has,  as  against  the  company,  no  excuse 
for  so  doing.  If  so,  it  would  be,  in  a  certain  sense,  allowing  him  to 
take  advantage  of  his  own  wrong.  Under  the  facts  of  this  case,  the 
plaintiff  was  not  entitled  to  recover.  Her  husband's  death  was  due 
to  his  own  utter  want  of  care  and  prudence  in  going  there  incum- 
bered with  the  boy,  and  in  failing  to  take  the  requisite  steps  to  save 
himself  after  the  danger  from  the  train  became  imminent,  and  op- 
portunity to  escape  was  still  at  hand."  Cited,  93/390;  112/36; 
131/161. 

In  May,  80/363,  it  was  held  as  follows :  The  action  being  for  the 
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n^ligent  killing  of  the  plaintiff's  husband  by  running  a  locomotive 
against  him  and  throwing  him  from  the  track,  while  he  was  passing 
over  or  along  a  trestle  forming  part  of  defendant's  railway,  and  the 
evidence  for  the  plaintiff  bearing  on  the  question  of  negligence  being 
that,  as  soon  as  the  train,  which  was  a  fast  mail,  rounded  a  curve 
so  as  to  command  a  view  of  the  trestle,  which  was  somewhat  less 
than  one- fourth  of  a  mile  distant,  the  whistle  was  blown  and  the  air- 
brakes applied,  but  it  was  impossible  to  stop  the  train  in  so  short  a 
distance;  that  from  the  curve  to  the  trestle,  and  for  two  or  three 
hundred  yards  beyond,  the  track  was  straight ;  that  upon  a  straight 
track  a  man  can  be  seen  at  a  long  distance,  but  not  so  as  to  tell 
whether  he  is  on  the  trestle  or  another  part  of  the  track,  though  at  a 
short  distance  this  is  easy  to  distinguish ;  that  the  trestle  was  eight 
or  ten  feet  high,  a  clear  stream  eight  or  ten  feet  wide  and  four  or 
five  feet  deep  beneath  it,  and  where  no  water  a  sand-bed,  soft  sand, 
a  safe  fJace  to  jump,  but  in  some  parts  overgrown  with  briers,  and 
some  cane  coming  up  through  the  sand ;  that  for  people  to  cross  this 
trestle  was  an  every-day  practice,  but  not  when  trains  were  coming; 
that  the  deceased  was  acquainted  with  the  neighborhood,  in  the  habit 
of  being  at  a  village  near  the  trestle,  and  probably  knew  the  railroad 
schedule ;  that  the  train  was  behind  time — one  witness  said  very  lit- 
tle, another  that  it  might  have  been  an  hour  or  half  an  hour ;  that 
the  speed  was  at  the  rate  of  forty  miles,  when  the  schedule  rate  was 
thirty-six  miles  per  hour ;  and  that  deceased  was  a  young  and  healthy 
laboring  man;  held,  that  there  was  no  error  in  granting  a  nonsuit. 
Any  fair  and  reasonable  construction  of  the  evidence  makes  it  more 
dear  that  the  deceased  was  grossly  negligent  than  that  the  defend- 
ant was  negligent  at  all.  It  would  be  impossible  for  the  jury  rightly 
to  infer  both  that  there  was  negligence  by  the  defendant,  and  that 
the  deceased  could  not  have  avoided  the  consequences  thereof  by  the 
exercise  of  ordinary  diligence ;  and  hence  any  recovery  by  the  plain- 
tiflF  is  not  within  the  range  of  legal  possibility.  Cited,  83/597; 
131/161. 

369.   Presiimption  relied  on  and  it  was  rebutted. 

In  Adgate,  108/781,  it  was  ruled  that  the  plaintiffs  depended  for 
a  recovery  exclusively  upon  a  presumption  of  negligence  raised  by 
law  against  the  defendant  company.  This  presumption  was  fully 
rebutted  by  uncontradicted  evidence,  and  the  evidence  as  a  whole 
showed  that  the  homicide  for  which  the  action  was  brought  resulted 
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either  from  the  failure  of  the  decedent  to  exercise  ordinary  care  and 
diligence,  or  from  an  accident  the  nature  of  which  is  not  clearly  dis- 
closed. Under  these  circumstances,  there  could  be  no  lawful  verdict 
for  the  plaintiffs,  and  the  court  did  not  err  in  directing  the  jury  to 
find  for  the  defendant. 

370.  Presumption  not  rebutted. 

In  Strom,  108/758,  it  was  held  that  as  the  evidence  authorized  a 
finding  that  the  deceased  was  killed  by  the  running  and  operation 
of  the  defendant's  train  of  cars,  a  presumption  of  negligence  on  the 
part  of  the  railroad  company  arose  under  the  statute,  and  it  was 
therefore,  on  the  trial  of  an  action  brought  to  recover  damages  for 
the  homicide,  erroneous  to  grant  a  nonsuit,  there  being  no  evidence 
showing  that  the  deceased  failed  to  exercise  the  proper  diligence,  or 
to  rebut  the  legal  presumption  against  the  defendant. 

There  being  evidence  to  warrant  the  jury  in  finding  that  the  homi- 
cide, for  which  the  plaintiffs  were  legally  entitled  to  sue,  was  caused 
by  the  running  of  the  defendant's  train,  this  evidence,  in  connection 
with  the  legal  presumption  of  negligence  against  the  company  im- 
posed by  §  2780  (2321)  of  the  Code,  was  sufficient  to  carry  the  case 
to  the  jury,  unless  that  presumption  was  fully  rebutted  by  other  evi- 
dence. The  defendant  having  introduced  no  evidence  at  all,  and  it 
not  appearing  from  the  evidence  for  the  plaintiffs  that  this  presump- 
tion was  in  all  respects  completely  rebutted,  it  was  error  to  grant  a 
nonsuit.    Gammage,  97/62. 

371.  Where  company  employs  an  insane  agent. 

In  an  action  brought  to  recover  damages  for  the  homicide  of  the 
plaintiff's  husband  by  an  agent  of  the  company  and  it  was. alleged 
that  he  was  subject  to  disease  and  aberration  of  mind,  and  that  the 
company  employed  him  knowing  that  fact,  it  was  held  that  while,  as 
a  general  rule,  any  mental  disease  or  infirmity  which  would  excuse 
the  agent  from  criminal  responsibility  would  also  excuse  the  com- 
pany from  civil  responsibility,  this  would  not  be  available  if  the 
company  employed  the  agent,  and  assigned  him  to  duty,  with  knowl- 
edge of  his  insane  condition,  or  of  his  being  subject  to  sudden  fits  of 
insanity.  Their  employment  of  an  improper  person  to  come  in  con- 
tact with  the  public  as  their  agent  would  be  gross  misconduct.  Chris- 
tian, 79/460.    Cited,  86/314;  113/1108;  128/562. 
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372.    The  company  is  liable  whether  its  agents  causing  the 
injury  are  engaged  in  running  trains  or  not. 

Section  2780  (2321)  of  the  Code  renders  railroad  companies  lia- 
ble for  damages  done  by  any  person  in  their  employment  and  service 
unless  their  agents  have  exercised  all  ordinary  care  and  diligence, 
whether  such  persons  are  engaged  in  running  trains,  etc.,  or  not 
And  therefore,  a  railroad  company  is  liable  in  damages  for  the 
wrongful  homicide  of  its  customer,  committed  by  its  depot-agent  in 
his  c^ce,  whilst  the  customer  was  lawfully  there  or  the  trans- 
action of  business  with  such  agent  appertaining  to  his  agency.  But 
if,  while  so  engaged,  upon  account  of  some  private  feud  previously 
existing  or  suddenly  arising,  wholly  disconnected  with  his  duties  as 
such  employee,  and  not  pertaining  to  the  business  then  in  process  of 
transaction  (the  company  then  not  owing  to  the  other  person  the 
duty  of  personal  protection),  as  in  the  case  of  a  passenger  before 
the  completicm  of  his  journey,  he  commit  injury  upon  the  person 
of  another,  the  company  would  not  be  liable.  The  turning-point  in 
the  present  case  being  whether  the  agent  of  the  company  wrongfully 
slew  the  husband  of  the  plaintiff,  and,  if  so,  whether  it  was  done 
while  he  was  engaged  in  the  transaction  of  the  company's  business, 
in  the  line  of  his  duty,  because  of  differences  arising  in  the  settle- 
ment thereof,  or  whether  he  committed  the  homicide  because  of  a 
personal  grievance  wholly  disconnected  with  the  business  then  in 
hand,  it  was  error  for  the  court  to  charge  generally,  and  without 
qualification,  as  follows:  "If  you  believe  from  the  testimony  that 
Dixon  was  not  justifiable  in  taking  the  life  of  Christian,  then  I 
charge  you  that  the  plaintiff  would  be  entitled  to  recover  for  what- 
ever damages  the  evidence  shows  she  has  sustained  by  reason  of  the 
death  of  her  husband."  If  the  homicide  be  wrongful,  whether  the 
offense  be  properly  classed  as  manslaughter  or  murder  would  not  be 
material;  but,  if  the  agent  was  justified  in  its  commission,  no  lia- 
bility would  arise  against  the  company,  whether  the  act  was  com- 
mitted by  him  while  engaged  in  the  business  of  the  company,  in  the 
line  of  his  duty  or  otherwise.  Christian,  79/460;  86/314;  97/56. 
Cited,  101/35. 

S73.  Questions  for  the  jnry. 

In  a  suit  by  a  widow  for  the  homicide  of  her  husband  by  a  rail- 
road,  the  question  of  the  defendant's  negligence,  or  whether  the  de- 
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ceased  could  have  avoided  the  consequences  to  himself  of  defend- 
ant's n^ligence  by  the  use  of  ordinary  diligence,  or  how  far  the  de- 
ceased contributed  to  the  injury  by  his  own  neglect,  are  questions 
alone  for  the  jury.    Lavier,  71/222;  73/794;  75/611. 

In  this  case  two  verdicts,  for  the  same  amount  and  based  on  the 
same  facts,  were  rendered.  The  presiding  judge  granted  a  second 
new  trial  on  the  ground  that  the  verdict  was  excessive.  It  was  held 
that  that  was  error;  that  questions  of  contributory  negligence  are 
matters  for  the  jury,  and  after  two  verdicts  for  the  same  amount 
and  based  upon  the  same  facts,  the  judge  should  not  have  interfered 
with  the  finding,  there  being  enough  evidence  to  justify  it,  and  no 
error  of  law  complained  of  in  the  rulings  of  the  court  on  the  trial. 
Cleveland,  73/793.    Cited,  125/807. 

In  Ramsey,  110/266,  it  was  held  that  whether  the  husband  of  the 
plaintiff  was  killed  on  the  street-crossing  or  on  the  track  of  the  rail- 
road away  from  the  crossing  were  questions  of  fact,  as  were  also  the 
questions  of  negligence  on  the  part  of  the  defendant,  and  whether 
the  deceased  could  have  avoided  the  negligence  of  the  defendant  by 
the  exercise  of  ordinary  care.  There  was  evidence  which  authorized 
the  jury  to  find  that  the  defendant  was  negligent  in  the  operation  of 
the  train,  and  that  the  deceased  was  struck  and  killed  at  a  public 
street-crossing ;  and  therefore  the  rule  which  governs  the  liability  of 
a  railroad  company  to  a  trespasser  on  its  track  is  not  necessarily  in- 
volved, as  the  jury  might  have  legally  returned  a  verdict  against  the 
defendant  on  the  other  theory  in  the  case.  A  new  trial  was  properly 
refused. 

Where,  in  an  action  for  damages  on  account  of  personal  injuries, 
the  case  turned  upon  the  question  of  whether  the  deceased  by  the 
exercise  of  ordinary  care  could  have  avoided  the  injury,  and  the  evi- 
dence did  not  show  such  conduct  upon  the  part  of  the  deceased  as 
to  amount  to  negligence  per  se,  the  question  was  one  of  fact  for  the 
jury ;  and  in  such  case,  after  two  concurrent  verdicts  for  the  plain- 
tiff on  the  same  state  of  facts,  and  where  under  all  of  the  evidence 
the  verdict  is  not  manifestly  wrong,  the  trial  judge  should  not,  in 
the  exercise  of  his  discretion,  grant  a  second  new  trial.  Dethrage  v. 
City  of  Rome,  125/802. 

ACTIONS  BY  WIDOWS  OF  EMPWYKES  OF  THE  COMPANY. 

374.   What  must  be  shown  to  authorize  a  recovery. 

In  a  suit  by  a  widow  against  a  railroad  company  for  the  homicide 
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of  her  htisband,  who  was  an  engineer  in  its  employment,  two  things 
are  necessary  to  a  recovery:  First,  absence  of  negligence  on  his  part 
contributing  to  the  occasion  or  cause  of  his  death ;  and,  second,  neg- 
ligence on  the  part  of  the  ccxnpany  or  some  other  agent  or  employee. 
When  it  is  shown  that  the  deceased  was  without  fault,  the  presump- 
tion of  negligence  on  the  part  of  the  road  arises.  It  may,  however, 
be  rebutted  by  proof.  If  neither  the  company  nor  the  employees 
were  n^ligent,  there  can  be  no  recovery.  Jackson,  J.,  says :  "It  is 
for  the  jury  to  say  on  the  whole  case  made  by  all  the  proof  that  plain- 
tiff's husband  is  without  fault,  and  that  the  company  is  at  fault; 
and  they  must  say  that  both  things  are  true  before  the  plaintiff  can 
recover."  Roach,  64/635.  Cited,  83/674.  See  this  case  again, 
70/434. 

It  was  not  error  to  charge  that  the  burden  was  on  the  plaintiff  to 
show  that  her  husband  was  without  fault  or  that  the  defendant  was 
in  fault.    Prather,  80/427;   Jones,  116/27,  284. 

In  Maloy,  77/238,  it  was  held  that  "the  doctrine  of  contributory 
negligence  does  not  apply  in  the  case  of  an  injury  sustained  by  an 
employee.  He  must  be  free  from  fault;  and,  if  the  injury  is  sus- 
tained by  him  in  consequence  of  any  fault  or  negligence  on  his  part, 
he  can  not  recover,  and  in  this  case,  the  employee  being  dead,  and 
the  suit  being  by  the  parent  to  recover  damages  for  the  killing  of  a 
minor  son,  she  can  not  recover  unless  if  he  were  in  life  he  could 
recover.  She  stands  in  no  better  condition  than  the  deceased  would 
have  stood  in  had  he  not  been  killed  and  was  present  before  the 
court."    Cited,  111/589. 

In  Smith,  ^/777^  Callaway,  J.,  says :  "It  is  well-established  law  in 
this  State  that,  in  order  to  recover  damages  from  a  railroad  com- 
pany for  the  homicide  of  an  employee,  it  must  be  shown  that  the 
employee  was  without  fault  or  negligence,  and  that  he  did  nothing 
to  contribute  to  the  homicide  and  neglected  to  do  nothing  to  pre- 
vent the  consequences  of  the  negligence  of  others." 

Marsh,  an  employee  of  the  company,  was  run  over  and  killed  by  a 
train  while  he  was  engaged  in  uncoupling  the  cars.  His  wife  sued 
the  company  for  the  homicide,  and  it  was  ruled  that  to  make  a  rail- 
road company  responsible  for  the  homicide  of  an  employee  by  the 
negligence  of  coemployees,  it  is  essential  that  the  deceased  should 
have  been  free  from  fault  himself;  and  when  the  evidence  for  the 
plaintiff  shows  clearly  that  he  was  not,  there  can  be  no  recovery, 
and  a  judgment  of  nonsuit  should  be  affirmed.    Bleckley,  J.,  said: 
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"Whatever  created  the  danger,  it  was  as  visible  to  him  then  as  it 
could  now  possibly  be  made  to  the  jury.  He  saw  that  the  train  did 
not  stop  for  him  to  uncouple;  and  he  nevertheless  rushed  in  and 
tried  to  uncouple  when  the  cars  were  in  rapid  motion ;  the  evidence 
makes  a  case  of  contributory  negligence;  and  any  n^ligence  what- 
ever by  the  deceased  employee  bars  recovery."  Marsh,  56/274. 
Cited,  63/183. 

In  Nash,  81/580,  the  plaintiff  sued  to  recover  damages  for  the 
homicide  of  her  husband,  and  Simmons,  J.,  said:  "It  is  alleged  as 
error  that  the  court  permitted  the  plaintiff,  after  she  had  announced 
her  testimony  closed,  and  after  the  defendant  had  introduced  all  of 
its  evidence,  to  introduce  the  testimony  of  several  witnesses,  all  of 
said  testimony  being  in  support  of  the  main  case  made  by  the  plain- 
tiff on  the  first  examination  of  witnesses,  and  not  in  any  sense  in 
rebuttal  of  the  evidence  of  the  defendant.  Under  the  decisions  of 
this  court,  an  employee  who  sues  a  railroad  company  for  injuries, 
after  proving  the  injury,  can  recover  on  proof  of  either  of  two 
facts :  After  proving  the  injury,  if  he  proves  that  he  was  free  from 
negligence,  he  can  recover;  or  if,  after  he  proves  the  injury,  he 
proves  that  the  servants  or  agents  of  the  company  were  n^ligent, 
he  can  recover.  If  he  proves  that  he  was  not  negligent,  the  law 
then  presumes  that  the  company  was  negligent,  and  the  burden  is 
shifted  upon  the  company  to  show  that  it  was  not  negligent,  or  to 
show  that  the  plaintiff  was  negligent.  Proof  of  either  of  these  facts 
by  the  company  will  prevent  a  recovery  by  the  plaintiff.  In  this 
case,  the  plaintiff  proved  the  death  of  her  husband,  and  that  he  was 
not  negligent,  and  relied  upon  that  proof  for  her  recovery.  The 
defendant  replied  by  its  evidence,  but  did  not  attempt  to  show  that 
the  plaintiff's  husband  was  in  any  way  negligent  when  he  was  killed, 
and  rested  its  defense  upon  the  ground  that  it  was  not  negligent 
We  think  that  in  this  kind  of  a  case  the  plaintiff  had  a  right  to  reply 
to  the  defendant's  testimony,  and  to  show  that  it  was  not  true.  The 
plaintiff  would  have  been  entitled  to  recover  on  the  proof  submitted 
in  her  opening  evidence.  The  case  was  fully  made  out  when  she 
dosed  her  testimony.  She  was  not  put  on  notice,  by  the  plea  of  the 
defendant,  what  its  defense  was.  When,  therefore,  the  defendant 
did  not  attack  the  proof  on  which  she  relied  to  recover,  but  set  up 
as  its  defense  that  it  exercised  due  diligence,  and  was  not  negligent, 
she  was  entitled  to  reply  to  that  theory  of  the  case  by  additional  tes- 
timony ;  and  the  court  committed  no  error  in  allowing  her  to  do  so. 
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Besides,  it  is  always  within  the  discretion  of  the  court  to  allow  ad- 
ditional testimony,  and  it  has  been  so  held  by  this  court  from  its 
earUest  decisions."    Cited,  97/769;  3  G.  A.  274,  346;  7  G.  A.  156. 

The  plaintiff  having  clearly  showed  negligence  on  the  part  of  the 
ccwnpany,  it  was  incumbent  on  the  latter  to  show  that  the  engineer 
was  negligent.  On  this  point  the  evidence  was  conflicting,  and  the 
jury  having  determined  the  issue  in  favor  of  the  plaintiff,  and  the 
trial  judge  having  approved  their  finding,  this  court  will  not  control 
his  discretion  in  refusing  a  new  trial.    Vining,  116/284. 

An  act  of  the  servant  within  the  scope  of  his  duties,  entirely  harm- 
less except  in  connection  with  certain  physical  conditions  of  danger 
caused  by  the  antecedent  negligence  of  the  master  of  which  the 
servant  was  ignorant  when  he  performed  the  act,  will  not,  as  a  mat- 
ter of  law,  defeat  his  right  to  recover,  although  it  may  have  contrib- 
uted in  s<Mne  degree  to  his  injury.  King  Manufacturing  Co.  v,  Wal- 
ton, 1  G.  A.  403.    Cited,  7  G.  A.  711. 

376.    Employee  failed  to  display  a  danger-signal. 

In  Kitchens,  83/83,  it  was  held  that  an  employee  of  a  railroad 
company  being  himself  at  fault,  and  thus  contributing  to  his  death, 
his  widow  can  not  recover.  And  Bleckley,  C.  J.,  said:  "The  ver- 
dict was  clearly  contrary  to  law  and  evidence,  inasmuch  as  the  hom- 
icide resulted  from  the  failure  of  the  plaintiff's  husband  to  observe 
a  rule  of  the  road  requiring  him  to  display  a  signal  when  at  work 
under  a  car.  According  to  the  evidence,  if  this  signal  had  been  put 
out,  there  is  every  probability  that  the  calamity  would  not  have  hap- 
pened. Employees  can  not  be  permitted  to  violate  the  rules  of  the 
service  in  which  they  are  engaged,  and  thereby  create  a  cause  of 
action  in  favcw  of  themselves  or  their  widows.  Indirect  suicide  gives 
no  title  to  post-mortem  reward." 

376.   Engineer  killed  while  running  in  violation  of  rules. 

The  first  case  arising  under  §  2782  (2323)  was  Cannon,  35/105. 
Cannon  was  an  engineer  and  was  killed  in  a  collision  of  trains.  He 
was  running  at  a  higher  rate  of  speed  than  the  rules  of  the  road 
allowed.  That  rate  of  speed  put  him  at  a  sharp  curve,  and  if  he 
had  observed  the  rule  as  to  speed,  the  collision  would  not  have 
occurred  at  that  place  and  might  not  have  occurred  at  all ;  a  quarter 
of  a  mile  short  of  that  place  the  trains  might  have  been  seen  by 
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those  upon  them  in  time  to  have  prevented  the  accident,  though 
still  further  on  in  that  direction  the  collision  might  have  been  worse. 
It  was  ruled  that  his  widow  could  not  recover  for  his  loss  of  life, 
if  by  his  own  fault  he  contributed  to  the  accident  that  caused  his 
death.    Cited,  53/15;  55/482;  63/183;  76/531. 

Where  the  undisputed  evidence  showed  that  an  engineer  of  a 
railroad  company  violated  its  rules  furnished  for  his  govemm^it 
in  respect  to  passing  switches  and  turnouts,  and  in  respect  to  the 
speed  at  which  trains  should  be  run,  and  the  precautions  to  be 
used  by  engineers  to  prevent  collisions,  and  that  a  collision  was 
occasioned  in  whole,  or  at  least  in  large  part,  from  his  negligence 
in  this  regard,  and  that  such  collision  caused  his  death,  a  recovery 
by  his  widow  against  the  railroad  for  his  homicide  was  contrary 
to  law  and  unsupported  by  the  evidence,  whether  or  not  there  was 
also  negligence  on  the  part  of  the  company's  employees  on  the  other 
train  with  which  the  collision  occurred.    Folks,  76/527. 

According  to  the  undisputed  facts,  the  plaintiff's  husband  was 
guilty  of  negligence  in  running  his  train  in  violation  of  the  rules 
of  the  company,  of  which  he  had  knowledge,  and  which  he  had 
agreed,  upon  entering  its  employment,  to  obey.  For  this  reason, 
and  because  of  errors  committed  by  the  court,  there  should  be  a 
new  trial;  and  if,  upon  the  next  hearing,  the  evidence  is  substan- 
tially the  same,  there  should  be  a  verdict  for  the  defendant.  Kane, 
92/187. 

377.    When  contradictory  signals  are  given  to  an  engineer 
he  should  stop. 

Where  a  locomotive-engineer  is  warned,  by  a  signal  of  danger 
ahead,  not  to  proceed  with  his  train,  and  immediately  thereafter 
another  signal  is  given,  which  indicated  that  he  might  proceed  with 
safety,  but  both  signals  are  continuously  displayed  together,  so  as 
to  leave  it  in  doubt  which  signal  should  be  regarded,  it  is  negligence 
for  the  engineer  to  go  on  with  his  train ;  and  if  he  does  so,  and  a 
collision  ensues,  in  which  he  loses  his  life,  his  widow  can  not  re- 
cover from  the  company  for  his  homicide,  thus  occasioned;  the 
law  being  that  if  an  employee  is  guilty  of  any  negligence,  con- 
tributing to  an  injury  to  himself,  he  can  not  recover,  if  the  injury 
does  not  result  in  his  death,  or,  if  it  does  so  result,  that  no  right 
of  action  accrues  to  his  widow.  Bleckley,  C.  J.,  dissenting.  De- 
vine,  89/541. 
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If  there  was  negligence  on  the  part  of  the  railroad  company 
in  leaving  a  portion  of  its  track  in  such  condition  as  to  render 
coupling  cars  unsafe  at  that  point,  yet,  as  it  affirmatively  appeared 
from  the  plaintiff's  evidence,  which  was  the  only  evidence  showing 
how  and  when  her  husband  was  killed,  that  this  negligence,  if  it 
ensted,  did  not  cause  or  contribute  to  his  death,  and  the  evidence 
as  a  whole  showing  that  in  all  other  respects  the  company  was 
free  from  n^ligence,  the  verdict  was  unwarranted,  and  therefore 
contrary  to  law.  Atkinson,  J.,  dissenting.  Esslinger,  95/734.  This 
case  again,  99/327. 

878.  Eflled  by  being  knocked  from  a  car  by  a  bridge. 

The  case  Stirk,  79/495,  was  brought  to  recover  for  the  homicide 
of  the  plaintiff's  husband.  A  nonsuit  was  granted.  Stirk  was  an 
employee  of  the  railroad  as  a  train-hand.  At  Smithville,  while  the 
cars  were  en  route,  a  car  belonging  to  the  Green  Line  Company  was 
introduced  into  the  train.  It  was  a  different  kind  of  car  from  those 
ordinarily  used  by  the  Central  Railroad,  and  was  higher.  As  the 
train  was  approaching  Cuthbert,  the  conductor's  line,  which  reached 
from  the  cab  to  the  engine,  became  entangled,  and  Stirk  was 
ordered  to  go  forward  and  release  it.  He  went  forward  as  di- 
rected, and  while  on  top  of  the  Green  Line  car  the  car  passed  under 
a  bridge,  and  he  was  knocked  off  by  the  bridge  and  killed.  Bleckley, 
J.,  said:  "Two  questions  are  made  by  the  evidence.  The  first  is, 
was  the  company  negligent  in  introducing  into  its  train  a  car  higher 
than  the  ordinary  cars  of  the  company?  If  its  ordinary  cars  were 
ones  upon  the  top  of  which  the  employees  could  stand  without 
danger  in  passing  under  this  railroad-bridge,  and  if  the  company 
introduced  into  its  train  a  car  higher  than  its  ordinary  cars,  and 
gave  no  warning  to  its  employees  of  the  condition  of  such  car, 
then  the  jury  might  infer  that  the  company  was  negligent  therein, 
because  of  the  increased  hazard  and  danger  to  its  employees.  An- 
oflier  question  is  whether  or  not  the  deceased  could  have  avoided 
the  ccMisequences  of  the  defendant's  negligence,  if  there  was  any, 
by  the  use  of  ordinary  diligence.  These  were  questions  for  the 
jury.  The  evidence  showed  that  at  the  time  this  man  was  killed 
several  persons  attached  to  the  train  were  looking  in  his  direction, 
and  seemed  to  apprehend  no  danger  to  him,  because  they  gave  him 
no  notice  or  warning;  and  it  is  not  probable  that  he  himself  antici- 
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pated  danger.    He  had  been  accustomed  to  pass  under  the  bric^ 
daily  and  knew  its  height    It  was  error  to  grant  a  nonsuit" 

In  Day,  91/676,  it  was  held  that  there  being  evidence  tending  to 
show  that  the  plaintiff's  husband,  a  brakeman  employed  upon  one 
of  defendant's  freight-trains,  was  killed  by  being  knocked  from  the 
top  of  a  car  by  a  low  bridge  over  defendant's  road,  and  there  also 
being  evidence  from  which  the  jury  might  have  inferred  negligence 
on  the  part  of  the  railroad  company  in  failing  to  keep  in  suitable 
order  warnings  of  the  approach  of  trains  to  the  bridge,  and  it  not 
appearing  irom  the  testimony  introduced  by  the  plaintiff  that  the 
deceased  was  himself  guilty  of  any  negligence,  the  motion  for  a 
nonsuit  was  properly  overruled,  and  the  court  rightly  submitted  to 
the  jury  the  determination  of  the  questions  of  fact  involved.  In 
view  of  the  evidence  above  stated,  there  was  no  error  in  refusing 
to  charge  the  jury  as  follows:  "In  a  suit  against  a  railroad  com- 
pany by  one  of  its  servants  for  injuries  sustained  by  alleged  negli- 
gence of  others  of  its  servants  in  the  performance  of  an  act  with 
which  the  servant  was  connected  at  the  time  of  the  injury,  then 
the  presumption  of  negligence  was  not  against  the  company  before 
the  plaintiff  proved  that  the  servant  was  without  fault;"  such  re- 
quest being  inapplicable  to  the  case  presented.  Lumpkin,  J.,  said: 
"Certainly,  the  request  in  question  correctly  states  a  well-known 
legal  principle,  but  one  which  is  not  applicable  to  the  facts  of  this 
case.  That  principle  is  that  an  employee  who  characterizes  as  neg- 
ligent an  act  in  the  performance  of  which  he,  as  well  as  others  of 
the  company's  servants,  was  engaged,  can  not,  without  showing 
himself  free  from  fault,  successfully  rely  upon  any  presumption 
of  negligence  by  the  company  as  a  basis  of  recovery.  In  other 
words,  where  two  or  more  employees  are  engaged  in  the  prosecution 
of  a  common  enterprise,  which  results  disastrously,  the  law  will 
not  do  violence  to  reason  and  consistency  by  presuming  one  who 
may  be  injured  thereby  free  from  fault,  and  at  the  same  time  im- 
puting negligence  to  his  fellow  servants,  who  were  engaged  with 
him  in  the  performance  of  the  very  act  of  which  he  complains.  It 
is  manifest,  however,  that  this  rule  has  no  applicability  to  the  facts 
of  the  present  case.  The  negligence  complained  of  is  that  the  com- 
pany maintained  a  'man-trap'  over  its  line  of  road,  and  signally 
failed  in  its  duty  to  provide  proper  warnings  to  those  on  its  trains 
of  approach  thereto.  This  was  a  duty  devolving  solely  upon  the 
master,  and  was  a  matter  with  which  the  plaintiff's  husband  had  no 
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connection  whatsoever.  His  sole  duty  was  to  perform  service  to 
tfie  company  in  the  capacity  of  brakeman.  If  the  company  negli- 
gently failed  to  keep  in  proper  condition  and  repair  its  signals  of 
danger,  this  was  negligence,  in  which  the  plaintiff's  husband  took 
no  part,  and  with  which  he  cotdd  in  no  event  be  made  chargeable. 
Had  he  been  a  servant  of  the  ccmipany,  whose  duty  it  was  to  look 
after,  and  keep  in  repair,  the  telltales  at  this  bridge,  an  entirely 
different  case  would  be  presented."    Cited,  1  G.  A.  93,  94. 

879.  When  an  engineer  should  jump  from  his  engine  in  an 
emergency. 

An  engineer  having  jumped  from  his  engine  and  been  killed,  and 
the  question  being  whether  or  not  he  was  without  fault,  the  neces- 
sity ior  jumping,  his  ability  to  jump,  and  the  safety  with  which  he 
could  do  so,  are  all  for  the  consideration  of  the  jury,  and  it  was 
error  for  the  judge  to  charge  that,  "the  fact  that  he  jumped  is 
proof  that  he  thought  jumping  was  the  safest  course."  Jackson, 
J.,  says:  "It  is  hardly  reasonable  to  say  that  an  old  man  of  sixty 
years  of  age  could  safely  jump  when  a  young  man  of  twenty  might 
do  so  with  ease  and  safety.  Moreover,  a  passenger  might  be  justi- 
fiaUe  in  jumping  from  a  train,  when  an  engineer  would  not  be  in 
abandoning  his  engine.  The  passenger  has  only  himself  to  care  for ; 
the  engineer  has  lives  and  property  of  others  at  stake.  The  first  is 
unskilled  in  the  running  of  cars  and  the  imminence  of  the  danger; 
tiie  other  should  know  from  experience  of  the  risk  of  collisions 
from  the  distance  between  trains  in  danger  of  colliding;  and  what 
would  be  no  fault  in  the  passenger  might  be  grave  error  in  the 
officer  of  the  c«npany.  All  these  are  matters  for  the  jury  to  con- 
sider without  let  or  hindrance  or  intimations  from  the  bench.  We 
do  not  rule  that  the  engineer  must  never  leave  his  engine ;  but  he 
must  be  sure  that  an  emergency  is  upon  him — imminent  and  im- 
pending— ^before  it  can  be  said  that  he  is  without  fault  in  doing 
so.  In  this  case  had  he  not  left  the  engine  he  would  now  be  alive." 
Roach,  64/635.    Cited,  83/674. 

Crosby,  74/737,  was  an  action  brought  by  the  widow  of  an  en- 
gmeer  who  was  killed  in  a  collision  of  trains.  Negligence  was  im- 
puted to  him  in  that  he  did  not  quit  his  engine  in  time  to  avoid  in- 
jury to  himself.  It  was  held  that  the  trial  judge  did  not  commit 
error  in  charging  the  jury  to  the  effect,  that  if,  in  the  emergency 
upon  him,  he  believed  and  had  reason  to  believe,  that  in  sanding 
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the  track,  or  otherwise  working  the  engine,  he  could  prevent  the 
collision  and  save  life  and  it  was  necessary  to  that  end  that  he  re- 
main at  his  post  in  this  moment  of  danger,  then  the  widow  could 
recover,  but  if  it  was  not  so  necessary,  and  he  knew  it,  or  ought 
to  have  known  it,  then  she  could  not  recover  on  this  issue.  And, 
in  respect  to  avoiding  an  injury  from  the  collision  of  a  freight  witii 
a  passenger  train,  by  leaping  from  his  engine,  the  engineer  on  the 
freight-train  should  remain  at  his  post  so  long  as  his  presence  on 
the  engine  may  be  of  use  to  prevent  the  catastrophe.  Jackson,  C 
J.,  said:  "In  respect  to  the  issue  of  avoiding  the  catastrophe  by 
leaping  from  the  engine  to  save  his  life,  we  all  agree  that  at  such 
a  moment,  in  charge  of  such  a  train,  in  view  of  passenger-cars  in 
his  front,  full  of  human  life,  to  remain  at  his  post  in  the  hope  of 
saving  other  lives  would  be  an  act  of  heroism  so  exalted  as  to  con- 
strain approval  from  all  human  hearts,  and  that  courts,  however 
cold  and  calm  duty  requires  them  to  be  in  all  cases,  should  place 
themselves  in  the  position  of  the  engineer  at  the  moment  of  such 
imminent  danger,  demanding  such  instantaneous  decision  and  action, 
and  should  not  scan  closely  the  grounds  of  hope  he  may  have 
had  to  save  others,  though  risking  himself  in  the  effort.  It  is  the 
policy  of  the  carriers,  as  well  as  that  of  the  great  public  carried 
rapidly  by  their  trains,  not  to  encourage  the  oflBcer  in  charge  of  the 
engine  that  moves  those  trains  to  abandon  his  post  in  the  moment 
of  danger,  but  to  reward  the  courage  of  remaining,  if  there  be  a 
hope,  however  slight,  of  saving  two  trains  from  collision  and  wreck 
and  the  lives  of  hundreds  aboard.  Whilst,  if  there  be  no  shadow 
of  hope  of  averting  disaster  to  others,  the  engineer  should  save 
himself;  yet  on  a  hope  however  faint,  for  reasons,  however  in- 
conclusively establishing  the  soundness  of  his  conclusion,  that  by 
risking  his  own  life  he  would  probably  save  other  lives,  he  should 
remain  at  his  post;  and  the  act  of  heroism,  though  inoperative  of 
good  either  to  himself  or  others  in  the  particular  case,  should  be 
regarded  as  martyrdom  to  public  policy,  rather  than  want  of  pre- 
caution to  save  himself.  No  man  needs  much  encouragement  to  save 
his  own  life.  Self-preservation  is  the  first  law  of  nature.  It  re- 
quires kinship  to  Christ  to  die,  or  to  risk  death,  to  preserve  the 
lives  of  others."    Cited,  83/674;  92/660. 

In  Roach,  64/635,  the  plaintiff's  husband  was  an  engineer  and 
was  killed  by  jumping  from  a  train  when  a  collision  was  impend- 
ing.   The  collision  was  caused  by  the  engineer  on  the  train,  next 
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in  front,  checking  the  speed  of  his  engine  at  a  curve.  There  was 
evidence  in  regard  to  his  being  afflicted  with  epileptic  fits,  and  as  to 
whether  the  company  was  chargeable  with  notice  of  it,  and  it  was 
held  that  as  to  his  negligence,  it  did  not  depend  on  his  incapacity, 
by  reason  of  fits  or  otherwise,  to  properly  handle  his  train,  but  on 
whether,  under  the  facts  and  circumstances  surrounding  him  at  the 
time  of  the  injury,  he  was  negligent  in  stopping  at  the  curve.  Cited, 
83/674. 

380.  When  an  employee  is  at  fault  by  leaving  his  place. 

In  Myers,  112/237,  it  appeared  that  the  plaintiff's  husband  was 
front  or  head  brakeman  on  the  defendant's  freight-train;  that  as 
such  his  place  of  duty  was  on  top  of  the  front  cars  of  the  train 
while  it  was  running  between  stations ;  that  he  had  no  duty  to  per- 
form on  the  engine,  and  while  on  it  could  not  discharge  any  of  the 
duties  for  which  he  was  employed;  that  he  was  killed  while  vol- 
untarily riding  on  the  engine  of  the  train  upon  which  he  was  at 
work,  while  it  was  running  between  stations;  that  his  death  was 
due  to  bums  and  scalds  from  escaping  steam,  caused  by  the  de- 
railment and  overturning  of  the  engine  upon  which  he  was  riding; 
that  no  one  on  the  train  was  injured  by  the  derailment  except  those 
on  the  engine ;  that  three  of  the  front  cars  were  derailed,  but  main- 
tained their  upright  positions.  There  was  evidence  from  which  the 
jury  could  find  that  the  derailment  was  caused  by  the  negligence 
of  the  railroad  company,  and  that  plaintiff's  husband  and  other 
front  brakemen  had  been  in  the  habit  of  riding  on  the  engine,  and 
that  he,  at  the  time  of  the  catastrophe,  was  so  doing  with  the  knowl- 
edge of  the  conductor  and  engineer,  and  that  this  was  in  pursuance 
of  a  custom  known  to  the  officials  of  the  company.  It  was  ruled  that 
the  widow  of  the  employee  of  a  railroad  company  who  was  killed 
by  the  derailment  of  a  locomotive  upon  which  he  was  riding,  and 
whose  presence  thereon  was  in  violation  of  a  duty  devolving  upon 
him  to  be  elsewhere,  can  not  recover  for  the  homicide,  even  if  the 
derailment  was  due  to  the  negligence  of  the  company.  Under  such 
circumstances,  it  could  not  properly  be  held  that  the  employee  was 
free  from  fault  directly  contributing  to  his  death.  That  such  em- 
ployee and  others  of  his  class  had  been  in  the  habit  of  riding  on 
the  locomotive,  and  that  he,  at  the  time  of  the  catastrophe,  was  so 
doing,  with  the  knowledge  of  the  conductor  and  engineer,  and  that 
this  was  in  pursuance  of  a  custom  known  to  the  officials  of  the 
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ccmipany,  did  not  render  the  above  rule  inapplicable^  unless  it 
further  appeared  that  the  deceased  was  on  the  locomotive  in 
obedience  to  some  order  which  he  was  bound  to  obey,  or  in  the  dis- 
charge of  some  duty  which  it  was  incumbent  upon  him  to  perform. 
And  Fish,  J.,  said:  "It  is  well  settled  that  if  one  employed  to 
work  at  a  designated  place  voluntarily  goes  to  some  other  place, 
where  he  has  no  duty  to  perfOTm,  he  can  not  successfully  insist  that 
he  is  within  the  protection  of  the  rule  that  the  master  must  exer- 
cise ordinary  care  to  protect  him  from  injury.  See  3  Elliott,  R.  R. 
§  1303.  Or,  as  stated  in  1  Shear.  &  R.  N^.  §  207:  'A  servant  can 
not  recover  for  any  injury  which  he  would  not  have  suffered  if  he 
had  not  voluntarily  left  his  post  of  duty  to  take  a  position  of  greater 
danger,  even  though  his  act  may  be  well  meant,  and  his  object  to 
continue  serving  his  master.'" 

Where,  according  to  the  evidence,  the  ordinary  duties  of  a  con- 
ductor do  not  include  the  duty  to  couple  and  uncouple  cars,  ex- 
cept in  case  of  a  pressing  emergency,  and  he  is  killed  in  perfcwm- 
ing  such  service,  in  the  absence  of  such  emergency,  he  is  not  with- 
out fault,  and  his  widow  can  not  recover  damages  from  the  com- 
pany. Whether  the  pressing  emergency  exists  is  a  question  of  fact 
for  the  jury  to  determine.  If  the  jury  should  find  that  the  con- 
ductor believed  in  good  faith  that  such  an  emergency  was  upon 
him,  and  they  should  further  find  that  he  had  good  reason  so  to 
believe,  then  the  mere  act  of  coupling  or  uncoupling,  or  attempting 
it,  will  not  be  outside  of  his  duty  and  make  him  to  blame.  The 
emergency  must  be  one  that  is  not  brought  about  by  the  negligence 
of  the  conductor.  He  can  not,  by  his  own  negligence,  create  an 
emergency,  and  then  be  held  justifiable  in  acting  outside  of  his  rqfu- 
lar  sphere  on  account  of  it.  Therefore,  where  it  is  alleged  that 
the  emergency  was  occasioned  by  the  train  being  behind  time,  it  is 
incumbent  upon  the  conductor,  or  those  claiming  through  him,  to 
make  it  clearly  appear  by  the  evidence  that  the  delay  of  the  train 
was  not  caused  by  his  fault  or  negligence.  The  presumption  is 
that  it  was  his  fault,  because  he  is  the  master  of  the  train  and  all 
other  employees  are  under  his  control.  If  the  emergency  was  upon 
him,  or  if  in  his  judgment  it  was  upon  him,  and  a  reasonable  man 
had  a  right  so  to  judge  from  the  facts,  he  would  be  at  fault  if  he 
acted  recklessly  or  imprudently.  Even  if  a  pressing  emergency 
were  upon  him  it  was  not  his  duty  to  do  a  reckless  or  imprud^it 
thing.  Sears,  53/630.  Cited,  55/281;  56/277;  59/436;  61/279; 
63/183;  106/798;  112/238. 
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Where,  in  an  action  for  personal  injuries,  it  appeared  that  plain- 
ti£F,  a  freight  conductor,  was  injured  while  uncoupling  cars,  which 
was  no  part  of  his  duty,  and  contrary  to  the  company's  rules,  and 
that  there  was  no  pressing  emergency  for  him  to  perfcwm  this  duty 
at  Aat  time,  it  is  not  error  to  grant  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  an  instruction  to  find  for  defendant 
unless  the  jury  found  that  there  was  a  pressing  emergency.  Kane, 
8S/85& 

Where  an  engineer,  whose  duty  it  was  to  run  a  train  from  a  point 
^ere  it  had  been  made  up  on  to  the  main  line  of  a  raihoad  and 
dience  to  its  destination,  left  his  ordinary  post  of  duty  and  went 
upon  the  tender,  and  while  returning  to  the  engine,  which  was  going 
around  a  curve  at  a  speed  of  about  fifteen  miles  an  hour,  received 
an  injury  which  could  not  have  happened  except  for  his  going  upon 
the  tender,  and  where  the  evidence  failed  to  show  that  his  duty 
called  him  there,  or  that  he  was  directed  to  go  there  by  any  person 
having  authority  to  give  such  command,  in  an  action  brought  by  his 
widow  to  recover  for  his  homicide,  a  nonsuit  was  properly  granted. 
Strange,  133/730. 

Under  the  rules  of  the  railroad  company  which  were  involved  in 
the  present  case,  no  duty  was  imposed  upon  the  conductor  to  ex- 
amine or  repair  the  brake  or  any  appliance  connected  with  the  op- 
eration of  the  same,  such  duty  resting,  under  the  rules,  upon  the 
subordinates  of  the  conductor,  and  the  duties  of  the  conductor  be- 
ing simply  those  of  supervision  and  direction.  It  follows  from  the 
forgoing  that  when  the  plaintiff  went  between  the  engine  and  the 
cars  for  the  purpose  of  examining  the  air-hose  used  in  operating 
the  air-brake  (the  same  being  in  a  defective  condition),  there  be- 
ing no  pressing  emergency  requiring  him  to  perform  this  duty,  which 
the  rules  imposed  upon  his  subordinates,  he  was  guilty  of  such 
fault  as  will  preclude  him  from  recovering  damages  for  injuries 
sustained  as  a  direct  result  of  his  having  unnecessarily  abandoned 
his  position  as  conductor  for  the  purpose  of  performing  duties 
which,  tmder  the  rules  of  the  company,  should  have  been  performed 
by  his  subordinate.  When  a  railway  conductor,  in  the  absence  of 
any  emergency  or  of  circumstances  so  requiring,  goes  outside  of 
the  line  of  his  duties  as  prescribed  by  the  rules  of  the  company, 
and  thus  places  himself  in  a  position  of  danger,  and  is  injured  by 
the  moving  of  a  train,  he  is  guilty  of  negligence,  and  can  not  hold 
the  company  liable,  even  though  the  engineer  causes  such  movement 
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to  be  made  without  ringing  the  bell  of  the  loccanotive,  and  in  so 
doing  violates  a  rule  of  the  company;  and  more  especially  is  this 
true  when  the  conductor,  by  reason  of  past  experience,  must  be 
aware  that  the  engineer,  in  the  absence  of  any  knowledge  that  the 
conductor  is  so  exposing  himself  to  danger,  can,  as  to  him,  safely 
omit  the  ringing  of  the  bell,  and  yet  fails  to  inform  the  engineer 
of  the  intended  risk  which  will  render  such  omission  hazardous  to 
the  conductor.    McWhorter,  115/476. 

It  appearing  that  the  railway  company  negligently  erected  the 
danger-signal  post  by  placing  it  too  near  the  track  of  the  railway, 
this  fact  must  have  been  well  known  by  the  deceased  engineer,  the 
plaintiff's  husband,  and  it  also  appearing  by  uncontradicted  evidence 
that  he  unnecessarily  left  his  place  upon  the  locomotive  and  ex- 
posed himself  to  danger  for  the  purpose  of  getting  a  view  of  a 
hot  journal,  when  he  could  have  done  so  safely  without  leaving  that 
place,  his  death  was  caused,  in  part  at  least,  by  his  own  n^igencc, 
and  his  widow  was  not  entitled  to  a  recovery  from  the  company. 
Lumpkin,  J.,  said :  "Granting  that  the  post  was  erected  too  near  the 
track,  the  evidence  establishes  that  this  fact  must  have  been  known 
to  the  deceased.  He  passed  over  the  road  almost  daily  for  a  con- 
siderable period  of  time.  The  post,  as  already  stated,  was  near  a 
bridge;  and,  in  view  of  all  the  evidence,  it  is  almost  impossible  to 
conceive  that  he  was  ignorant  of  the  existence  of  the  post,  or  una- 
ware of  the  distance  it  stood  from  the  track.  Under  these  circum- 
stances, although  it  may  have  been  his  duty  to  look  after  the 
journals  under  the  tender,  and  keep  himself  informed  as  to  their 
condition,  we  think  he  should  have  exercised  some  care  in  selecting 
the  place  at  which  he  would  attempt  to  perform  this  duty.  It  would 
have  involved  only  a  few  seconds  delay  to  wait  till  the  post  was 
passed ;  and  common  prudence,  surely,  would  have  suggested  the  pro- 
priety of  first  lodcing  to  see  whether  there  was  an)rthing  which 
would  render  this  attempt  perilous  at  the  particular  point  on  the 
line  of  the  road  which  his  train  was  then  passing.  Certainly,  if  he 
could  get  a  view  of  the  journal  without  exposing  himself  to  danger 
at  all,  he  ought  to  have  done  so.  The  evidence  is  clear  that,  without 
leaving  his  seat  in  the  cab,  and  without  subjecting  himself  to  any 
peril  whatever,  he  might  have  seen  the  hot  journal  fully  as  well  as 
from  the  position  he  actually  assumed.  To  look  at  the  journal  from 
his  seat  would,  it  is  true,  have  required  a  slight  inclination  of  his 
head  outside  of  the  window  of  the  cab,  but  not  enough  to  bring  his 
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head  in  contact  with  the  post,  or  in  such  proximity  to  it  as  to  be 
dangerous.  Inasmuch,  therefore,  as  there  was  a  way  in  which  he 
could  have  performed  his  duty  with  respect  to  the  hot  journal  with 
absolute  safety,  and  he  disregarded  the  safe  method  of  so  doing, 
and  adopted  another,  which  was  in  the  highest  degree  dangerous,  he 
was  certainly  guilty  of  some  contributory  negligence ;  and,  this  being 
so,  his  widow  had  no  right  to  recover  from  the  company."  Head, 
92/723.    Cited,  111/713;  112/762.    Dis.,  1  G.  A.  98. 

In  a  suit  by  a  widow  against  a  railroad  for  the  homicide  of  her 
husband,  the  evidence  was  as  follows:  The  deceased  was  employed 
by  defendant  to  work  on  a  railroad ;  while  so  employed,  one  A.,  as 
*T)OSS,"  directed  him,  together  with  other  hands,  to  push  certain  cars 
loaded  with  iron,  and  directed  them  to  stand  on  the  side  and  shove 
them;  the  deceased  voluntarily  placed  himself  between  two  flat 
cars,  and  while  they  were  being  pushed  and  in  motion,  he  fell ;  the 
car  ran  over  his  foot  or  leg,  and  from  the  injury  he  died.  It  did  not 
BppeaLT  when  the  deceased  placed  himself  between  the  cars  that  the 
'*boss"  knew  he  had  done  so,  or  what  relation  this  "boss"  sustained 
to  the  deceased  and  his  associates.  It  was  held  that  the  evidence 
failed  to  make  out  any  case  against  the  railroad,  and  a  nonsuit  was 
prc^rly  awarded.    Stanley,  72/202.    Cited,  104/682. 

The  plaintiff's  husband,  an  employee  of  the  street-railroad  com- 
pany, having  been  killed  by  ccnning  violently  in  contact  with  a  post 
▼cry  dose  to  the  track,  while  he  was  riding  on  the  front  end  of  an 
extra  car,  upon  which  he  was  being  sent  to  the  relief  of  a  disabled 
car  of  the  company,  and  it  appearing  that,  at  the  time  of  the  col- 
lision, he  was  standing  on  the  step  of  the  platform,  leaning  outward, 
and  loc^ng  backward  underneath  the  car  on  which  he  was  riding, 
and  there  being  no  evidence  showing  he  was  then  under  any  neces- 
sity or  duty  of  being  in  this  position,  it  does  not  afiirmatively  appear 
tiiat  he  was  free  from  n^ligence.  Although  the  evidence  warranted 
a  finding  that  locating  the  post  so  near  the  track  was  a  negligent 
act,  it  does  not  show  that  so  doing  was  violative  of  any  duty  due 
by  the  company  to  the  deceased  at  the  time  he  was  killed,  and  there- 
fore this  act  was  not,  relatively  to  him,  a  negligent  one,  and  as 
no  other  n^ligence  was  alleged  or  proved  against  the  defendant, 
the  plaintiff  failed  to  establish  that,  so  far  as  her  husband  was 
concerned,  the  company  was  negligent  at  all.    Sundy,  96/819. 

In  Whitton,  106/796,  it  was  held  that  when,  in  the  trial  of  an  ac- 
tion brought  by  the  widow  of  a  conductor  against  a  railroad  com- 
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pany  for  his  hcmiicide,  it  aflSrmatively  appeared  from  the  evidence 
that  he  was  in  charge  of  and  directing  the  moyements  of  the  train 
by  which  his  death  was  caused,  and  that,  instead  of  confining  him- 
self to  the  line  of  his  duties  on  that  occasion,  which  did  not  include 
coupling  and  uncoupling  cars,  he  voluntarily,  and  in  the  absence 
of  any  emergency  so  requiring,  went  between  two  cars,  one  of 
which  he  knew  to  be  in  a  defective  condition,  for  the  purpose  of 
unchaining  or  uncoupling  the  same,  the  conclusion  fdlows  that  he 
was  "outside  of  duty,  and  at  fault,"  and  consequently  there  was 
no  error  in  granting  a  nonsuit.    Cited,  112/239. 

In  Webb,  61/586,  it  was  held  that  a  fireman  or  wood-passer  hav- 
ing been  killed  while  engaged  in  his  business  on  the  train,  and  his 
death  having  resulted  from  striking  his  head  against  some  part  of 
the  fixtures  of  a  water-tank  situated  on  the  roadside — ^most  iMt)ba- 
bly  against  an  iron  pipe  projecting  from  the  tank  and  reaching 
within  a  short  distance  of  the  train — ^his  widow  can  not  recover  of 
the  railroad  company  damages  for  the  homicide,  if  the  husband, 
though  the  pipe  projected  too  far,  could  have  passed  it  in  safety 
by  using  due  diligence  on  his  part  in  the  manner  of  prosecuting  the 
business  in  which  he  was  engaged.  If  his  own  negligence  con- 
tributed substantially  to  the  injury,  there  can  be  no  recovery,  as 
the  doctrine  of  apportionment  of  damages  on  account  of  contributory 
negligence  does  not  apply  in  such  a  case,  and  as  §  2782  (2323) 
of  the  Code  demands  that  the  employee  shall  be  free  from  fault  or 
negligence.  And  Bleckley,  J.,  says:  "If  he  idly  and  unnecessarily 
exposed  his  person  by  leaning  beyond  the  line  of  the  engine  and 
cars,  and  was  thereby  thrown  against  the  water-tank,  cw  the  pipe 
which  projected  therefrom,  when  he  could  have  passed  in  safety 
by  using  proper  care  and  diligence  in  his  business,  he  was  at  fault 
and  his  widow  can  not  recover.  If  he  was  voluntarily  out  of  his 
proper  place  or  position,  when  he  might  and  ought  to  have  remained 
in  it,  and  was  killed  in  consequence,  there  can  be  no  recovery." 
Cited,  63/182;  69/715;  88/210. 

381.  Loss  of  life  in  rescuing  another,  when  defendant  is  not 
negligent. 

In  Jackson  v.  Standard  Oil  Company,  98/749,  the  plaintiflE  sued 
for  the  homicide  of  her  husband.  Lumpkin,  J.,  said :  "The  evi- 
dence shows  that  the  plaintiflPs  husband,  Warren  Jackscm,  lost  his 
life  in  an  attempt  to  rescue  one  Mitchell,  who  was  exposed  to  the 
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danger  of  suffocation  from  poisonous  gas  generated  in  a  large  iron 
tank,  which  he  was  engaged  in  cleansing,  as  a  servant  of  the  Stand- 
ard Oil  Company.  The  action  was  brought  against  this  company 
to  recover  the  value  of  Jackson's  life.  It  appears  that  Mitchell 
was,  or  ought  to  have  been,  fully  aware  of  tibe  danger  attending 
this  work,  and  that  he  had  been  instructed  how  to  guard  against  it ; 
and  it  also  appears  that  the  company  was  in  nowise  negligent  rel- 
atively to  Jackscm.  Indeed,  it  may  be  stated,  as  a  fair  conclusion 
from  the  evidence,  that  the  company  was  altogether  free  from  neg- 
ligence as  to  both  these  parties.  This  being  so,  there  is  no  present 
occasion  for  exploring  the  vast  mine  of  law  relating  to  the  liability 
of  one  through  whose  n^ligence  another  is  placed  in  peril  to  re- 
spond in  damages  to  a  third  person  who  in  good  faith  undertakes 
to  rescue  his  fellow  being  thus  exposed  to  danger,  and  is  injured 
or  killed  in  the  attempt  This  case,  upon  its  merits,  turns  upon  the 
indisputable  proposition  that  one  who  is  guilty  of  no  negligence  at 
an  can  not  be  made  liable  to  anybody.  This  is  so  obviously  true  as 
not  to  require  argument.  We  refer,  however,  to  the  case  of  Dona- 
hoe  V.  Railway  Co.,  83  Mo.  560,  which  is  directiy  in  point;  and  we 
also  make  the  following  extract  from  1  Shear.  &  R.  N^.  §  85, 
which  cites  the  above-mentioned  case :  *No  one  is  liable  at  all,  un- 
less he  is  in  fault.  Thus,  a  railroad  company  could  not  be  made 
liable  for  injuries  suffered  by  one  who,  with  the  most  praiseworthy 
motives,  ran  in  front  of  a  train  to  rescue  another,  who  was  unlaw- 
fully on  the  track  and  of  whose  presence  the  engineer  in  charge 
had  no  notice,  actual  or  constructive,  the  train  being  prudently 
managed.  In  such  a  case  neither  party  would  be  in  fault,  and 
therefore  neither  could  recover  damages,'"  and  it  was  held  that 
loss  of  life  incurred  in  rescuing  another  from  a  situation  of  peril 
gives  rise  to  no  cause  of  acticHi  against  one  who  is  guilty  of  no 
negligence,  either  as  to  the  person  whose  safety  was  imperiled,  or 
as  to  the  rescuer  after  his  efforts  to  make  the  rescue  had  begun. 

382.  Attempted  to  get  on  his  train  as  it  moved  away. 

In  Reese,  91/97,  the  suit  was  brought  by  the  widow  of  Reese, 
who  was  employed  cm  a  freight-train  of  defendant,  and  was  run 
over  at  night  The  evidence  indicated  that  he  was  attempting  to 
get  upon  his  own  train  as  it  was  moving  away  from  a  station,  missed 
his  hold  and  fell,  and  was  run  over,  first  by  that  train  and  then 
by  another  that  followed.    The  jury  found  $5,000  for  the  plaintiff. 
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A  new  trial  was  granted,  and  it  was  held  that,  there  being  no  con- 
trolling questicm  of  law  involved  in  the  case,  there  was  no  abuse 
of  discretion  by  the  trial  judge  in  granting  a  first  new  trial.  Cited, 
3  G.  A.  638. 

383.  Not  on  dnty  when  he  was  injured. 

In  Flannagan,  82/579,  it  was  held  that  the  fact  that  the  husband 
killed  by  the  running  of  the  company's  locomotive  was  one  of  the 
employees  of  the  company  would  not  preclude  his  widow  from  re- 
covering damages,  though  he  may  have  been  in  some  degree  negli- 
gent, the  homicide  occurring  on  a  public  street,  remote  from  the 
place  at  which  the  deceased  rendered  service  to  the  company,  and 
at  a  time  when  he  was  off  duty  and  had  no  concern  with  the  busi- 
ness or  affairs  of  the  company.  Bleckley,  C.  J.,  said :  "Flannagan 
was  not  only  not  on  duty  as  a  servant  of  the  company  at  the  time 
he  was  killed,  but  was  not  at  or  near  the  scene  of  his  duties.  He 
was  on  the  public  street  of  Savannah  and  occupied  the  footing  in 
every  respect,  with  reference  to  the  running  of  the  company's 
trains  at  that  place,  of  the  general  mass  of  the  public.  We  think, 
therefore,  that  the  rule  of  contributory  negligence  applicable  to 
the  public  under  like  circumstances  was  applicable  to  him.  Nor 
does  this  view  militate  in  any  degree  with  the  case  of  Henderson, 
69/715,  or  any  of  the  cases  therein  cited."  Cited,  130/85;  4  G. 
A.  711. 

384.  Negligence  of  deceased  contribnted  to  the  injury. 

There  being  clear  and  uncontradicted  evidence  that  the  plaintiflF's 
husband,  an  employee  of  the  railway  ccMnpany,  was  himself  guilty 
of  negligence  in  bringing  about  and  contributing  to  the  casualty 
by  which  his  death  was  occasioned,  she  was  not  entitled  to  recover, 
and  the  court  erred  in  den)dng  a  new  trial.  Hallman,  97/317.  Cited, 
112/239;  114/170. 

Where  two  freight-cars,  one  of  which  was  used  as  a  station  ware- 
house, had  been  left  "unchocked"  and  "unbraked"  upon  a  side-track 
having  a  slight  downward  grade,  and,  upon  being  put  in  motion  by 
a  sudden  storm  of  wind,  ran  over  and  killed  the  railroad-agent, 
who  at  the  time  was  crossing  the  side-track,  holding  an  umbrella 
over  himself  inclined  towards  a  blowing  rain,  so  as  to  obstruct  from 
his  view  the  approaching  cars,  the  railroad  company  was  not  liable 
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for  the  homidde,  it  appearing  that  the  deceased  was  the  sole  em- 
lJo3rce  of  the  company  at  this  station,  having  at  the  time  full  charge 
of  the  locating  of  these  cars  upon  the  side-track  in  question;  that 
on  this  particular  occasion  they  were  left  exactly  as  he  directed; 
that  he  actually  knew  that  the  car  by  which  he  was  stricken  had  not 
been  "chocked"  or  "braked,"  and  that  it  was  within  the  scope  of 
his  duty  to  know  whether  or  not  the  other  car  (it  being  the  ware- 
house car)  had  also  been  left  in  this  condition.  If  leaving  the  cars 
without  "chocking"  or  applying  brakes  to  the  same  was,  under  the 
circumstances,  an  act  of  negligence,  it  was  negligence  attributable 
to  the  agent  himself.    Smith,  ^1777,    Cited,  127/246. 

385.  Violation  of  ordinance  is  negligence  per  se. 

In  Brantley,  93/259,  it  was  held  that  where  a  valid  municipal 
ordinance,  broad  enough  to  cover  the  running  of  locomotives  in 
jrards  of  railroad  ccmipanies  within  the  city,  limits  the  speed  to  five 
miles  an  hour,  it  is  negligence  per  se,  relatively  to  employees  whose 
duty  requires  them  to  cross  or  be  upon  the  tracks  within  these 
jrards,  to  violate  the  ordinance  by  running  at  a  higher  speed.  If 
such  violation  caused  the  death  of  such  an  employee,  and  if  he  was 
not  at  fault,  and  could  not,  by  ordinary  care  and  diligence,  have 
avoided  the  consequences  to  himself  which  resulted  from  such  vio- 
lation, his  widow  would,  under  the  statute  applicable  to  negligent 
h<xnicide,  be  entitled  to  recover. 

386.  Where  the  tracks  of  different  companies  are  used,  and 
where  two  companies  nse  the  same  track  at  terminal 
points. 

Where  a  train  loaded  with  wood  was  transported  over  one  rail- 
road to  a  city,  and,  at  the  instance  of  the  shipper,  permission  was 
obtained  from  the  superintendent  of  the  road  for  the  train  to  pro- 
ceed over  the  track  of  two  other  roads  to  a  third,  and  over  it  to 
tile  point  of  destinaticm,  the  train  being  manned  by  employees  of  the 
first  road,  and  a  person,  by  direction  of  the  superintendent  of  that 
road,  accompanied  the  train  for  the  purpose  of  seeing  that  it  was  un- 
loaded promptiy  and  returned  to  the  road  to  which  it  belonged,  and 
where  an  arrangement  was  made  with  the  superintendent  of  the  third 
road  for  the  train  to  proceed  over  its  track,  and  he  directed  an  em- 
pfoyee  to  go  upon  the  engine  and  act  as  pilot  and  inform  the  engineer 
of  the  curves  and  "tight  places"  in  the  track,  the  only  duty  or  obli- 
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gation  owed  by  the  third  railroad  company  to  the  employees  of  the 
first  company  upon  such  train  was  to  have  a  reascmably  safe  track 
over  which  the  cars  were  to  be  transported.  The  perscm  sent  with 
the  train  to  see  to  the  unloading  and  return  of  the  cars  was  not  an 
employee  of  the  last  road  over  which  the  train  ran,  and  charges  of 
the  court  as  to  whether  he  was  free  from  fault  and  negligence  as 
an  employee  thereof,  and  whether  it  was  in  fault,  were  not  applica- 
ble to  the  case.  He  was  an  employee  of  the  first  company,  and  the 
only  obligation  the  last  company  was  under  as  to  him  was  to  furnish 
him  a  safe  track  on  which  the  train  might  safely  run.  If  it  failed 
to  do  this,  and  he  was  killed  solely  by  reason  of  the  defect  in  its 
track,  his  widow  would  be  entitled  to  recover  therefor.  If  the  in- 
jury was  caused  solely  by  a  defect  in  the  trucks  of  the  car  belong- 
ing to  the  first  company,  she  would  not  be  entitled  to  recover  from 
the  last.  If  the  injury  was  caused  both  by  a  defect  in  the  track  and 
by  a  defect  in  the  trucks,  she  would  be  entitled  to  recover  an 
amotmt  in  the  proportion  that  the  defect  in  the  track  as  oxnpared 
to  that  in  the  trucks  contributed  to  the  injury.  The  last  company,  as 
to  the  safety  of  its  track,  was  liable  to  Killian  as  a  passenger;  and 
if  the  injury  was  caused  solely  by  a  defect  in  the  track,  and  he  was 
not  negligent,  or  could  not  have  avoided  the  injury  by  the  exercise 
of  ordinary  care  and  diligence,  the  plaintiff  would  be  entitled  to 
recover  the  amount  of  damages  she  has  sustained.  If  he  was  negli- 
gent, but  could  not  have  avoided  the  injury  caused  by  the  defend- 
ant's negligence,  by  the  exercise  of  ordinary  care,  then  the  damages 
should  be  diminished  as  in  cases  of  contributory  negligence.  This 
case  differs  from  Mayes,  49/355.  There  it  was  ruled  that  the  com- 
pany was  liable  to  third  persons  and  to  the  public  for  injuries  re- 
sulting from  a  collision  caused  by  allowing  a  train  of  another  to 
come  upon  its  franchise,  and  did  not  refer  to  an  employee  of  the 
company  thus  using  the  road.  Killian,  79/234.  Cited,  82/807; 
112/658. 

Where  two  railway  companies,  each  under  its  own  franchise,  use 
the  track  of  one  of  them  in  common,  at  a  terminal  point,  the  one 
owning  the  track  is  responsible  for  the  consequences  of  its  negli- 
gence in  failing  to  render  harmless  to  the  employees  of  the  other 
company  a  low  bridge  spanning  the  track,  if  the  duty  of  taking 
proper  precautions  for  that  purpose  was  upon  it,  and  it  alone.  The 
mother  of  an  employee  of  the  other  company,  if  otherwise  in  a  sit- 
uation to  sue,  may  recover  for  the  homicide  of  her  son,  caused  by 
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soch  Diligence.  In  such  case,  though  it  be  not  alleged  that  the 
company  not  owning  the  track  (that  is,  the  master  of  the  employee) 
was  ignorant  of  the  danger  or  of  the  conditions  which  caused  it,  it 
will  not  be  assumed,  in  deciding  upon  a  demurrer  to  the  declara- 
tion, that  it  was  negligent  in  running  the  train  to  which  the  em- 
ployee was  attached  when  injured;  consequently  the  question 
whether  any  negligence  of  that  company  could  be  imputed  to  the 
emplcxyee,  so  as  to  render  him  chargeable  with  contributory  negli- 
gence, is  not  now  for  decision.  Ellison,  87/691.  Cited,  6  G. 
A.  99. 

387.  The  oaue  of  the  death  a  qnestion  for  the  jury. 

In  Davis,  86/76,  the  plaintiff  sued  for  the  homicide  of  her  hus- 
band. The  evidence  was  conflicting  upon  whether  his  death  was 
caused  by  tiie  n^Ugence  of  the  servants  of  the  company  in  moving 
an  engine  against  a  car  upon  which  he  was  at  work  by  which  he 
was  thrown  from  a  ladder  and  injured  so  that  he  died,  or  by  a 
disease  not  consequent  upon  that  injury.  The  jury  were  properly 
instructed  as  to  the  law  of  the  case  and  having  found  in  favor  of 
the  plaintiff,  and  there  being  suflfident  evidence  to  authorize  the 
verdict,  a  new  trial  was  denied. 

388.  Ordinary  and  reasonable  care  and  diligence  shown. 

In  Harbuck,  91/598,  a  widow  sued  for  the  homicide  of  her  hus- 
band. Harbuck  was  a  section-boss  on  the  Georgia  Pacific  Railway 
Ae  track  of  which  was  used  by  the  defendant's  (the  East  Tennessee, 
Virginia  and  Georgia  Railway's)  trains.  He  was  walking  about  the 
middle  of  the  track,  inspecting  it,  when  he  was  struck  from  behind 
by  defendant's  passenger-train,  running  about  thirty  miles  an  hour 
and  on  schedule  time.  The  point  where  the  casualty  occurred  was 
about  two  miles  beyond  the  city  limits  of  Atlanta,  near  a  private 
crossing  over  the  railroad.  At  this  point  the  Western  &  Atlantic 
Railroad  ran  parallel  to  the  Georgia  Pacific,  and  freight-trains  were 
passing  on  the  former.  The  alleged  acts  of  negligence  of  defend- 
ant's servants  were  in  blowing  no  whistle  and  giving  no  warning  of 
the  approach  of  the  train,  in  not  checking  the  speed  and  endeavor- 
ing not  to  strike  Harbuck  when  he  was  evidently  unaware  of  its 
approach,  and  in  not  keeping  proper  lookout  to  see  if  any  one  was 
on  the  track.    The  train  was  between  two  and  three  hundred  yards 
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from  Harbuck  and  the  men  with  him  when  it  came  in  sight,  having 
just  rounded  a  curve.  It  was  held  that,  according  to  the  evidence 
of  those  witnesses  who  must  have  been  best  acquainted  with  the 
actual  facts,  the  railway  company  made  it  appear  that  its  agents 
exercised  all  ordinary  and  reasonable  care  and  diligence,  and  that 
the  killing  of  plaintiff's  husband  took  place  in  spite  of  such  ob- 
servance. The  acts  of  diligence  comprehended  blowing  the  whistle, 
sounding  the  alarm,  applying  the  brakes,  and,  so  soon  as  it  was 
discovered  that  the  signals  given  were  not  having  their  natural  and 
ordinary  effect,  making  an  effort  to  stop  the  train.  Any  and  all 
material  conflict  with  adverse  witnesses  may  be  reconciled  upon  the 
theory  that  the  plaintiffs  witnesses  erroneously  attributed  all  the 
whistling  which  they  heard  to  the  locomotives  which  happened  to 
be  near  by  upon  the  track  of  the  Western  &  Atlantic  Railroad. 
These  witnesses  could  have  been  mistaken  in  thinking  that  the 
whistling  which  they  heard  all  came  from  locomotives  on  the  latter 
road,  but  the  defendant's  witnesses  could  not  possibly  have  been 
mistaken  in  this  respect.  They  knew  whether  sounds  were  made 
by  the  locomotive  of  the  train  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  on  which  they  were  traveling,  and  consequently, 
without  unnecessarily  imputing  perjury  to  them,  their  testimony  on 
that  subject  could  not  be  disbelieved.  The  niunber  of  witnesses 
who  coincided  substantially  in  their  testimony  on  this  material 
point  would  forbid  the  adoption  of  any  reasonable  theory  of  col- 
lusion by  which  to  account  for  their  evidence;  and,  without  either 
ignorance  or  collusion  on  their  part,  the  facts  must  have  been  in 
accordance  with  their  testimony. 

This  being  a  suit  for  damages  for  a  tortious  homicide,  and  the 
evidence  showing  without  contradiction  that  the  defendant  was  not 
negligent  in  any  of  the  particulars  alleged,  a  verdict  for  the  plain- 
tiff was  contrary  to  law.  Austin,  114/905. 

389.    When  the  relation  of  master  and  servant  must  be 
shown. 

On  the  trial  of  an  action  for  damages  brought  against  a  railway 
company  on  the  theory  that  the  relation  of  master  and  servant  ex- 
isted between  it  and  the  plaintiff's  deceased  husband,  who  met  his 
death  by  reason  of  the  negligence  of  a  third  person,  alleged  to  have 
been  also  in  the  company's  employ,  it  is  error  to  reject  evidence 
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tending  to  establish  its  defense  that  it  had  never  employed  either 
the  plaintiflfs  husband  or  such  third  person,  but  that  both  were 
really  in  the  service  of  an  altogether  different  company,  operating 
under  a  similar  name.  Strauss,  110/189.  Cited,  111/13;  112/604, 
658;  119/162. 

390.  lUeffal  transaction,  injnred  while  engaged  in. 

The  case  of  Cannon,  38/199,  was  a  suit  by  a  widow  to  recover 
for  the  death  of  her  husband.  The  husband  was  an  engineer  on 
the  railroad  and  at  the  time  of  the  injury  he  was  engaged  in  the 
transportation  of  Confederate  soldiers  on  the  road  for  the  purpose 
of  making  war  upon  the  government  of  the  United  States.  It  was 
held  that  when  two  or  more  parties  are  engaged  in  the  same  illegal 
transaction,  in  violation  of  the  supreme  law  of  the  land,  and  one 
of  them  is  injured  by  the  carelessness  or  negligence  of  the  other, 
the  court  will  not  lend  its  assistance  in  favor  of  either  party  to  re- 
cover damages.  Cited,  40/54;  120/351.  The  same  principle  was 
enforced  in  Martin,  40/52.  Cited,  120/352.  Martin  was  an  of- 
ficer in  command  of  Confederate  troops  on  his  way  to  engage  in 
the  battle  of  Chickamauga,  and  the  road  was  transporting  him  for 
hire  paid  by  the  Confederate  government.  And  also  in  Redd, 
48/102;  Redd,  54/33.    Cited,  120/352. 

ACTIONS  BY  WIDOWS  OF  PASSENGERS. 

391.  Difference  between  announcement  of  station  and  in- 
vitation to  get  off. 

In  Thompson,  76/770,  the  plaintiff  sued  for  the  homicide  of  her 
husband.  The  homicide  occurred  near  Station  No.  6  of  the  railroad, 
and  was  caused  by  the  deceased's  leaving  the  car  before  it  reached 
the  station  at  a  spot  some  several  hundred  yards  below  it,  and  be- 
ing run  over  by  a  freight-train  while  he  was  making  his  way  to- 
wards the  station.  The  train  on  which  he  was  a  passenger  had  been 
stopped  because  freight-trains  blocked  its  way.  The  position  of  the 
(daintiff  was  that  her  husband  was  induced  to  leave  the  car  by  the 
announcement  of,  "No.  6  passengers  get  off,"  or  words  to  that  ef- 
fect, by  the  conductor  or  authorized  officer  of  the  road.  The  de- 
fendant contended  that  no  such  announcement  was  made,  but  he 
left  the  car  of  his  own  volition.  It  was  held  that  there  is  a  differ- 
ence between  the  ordinary  announcement  of  a  station  as  the  train 
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approaches  it,  so  that  the  passengers  may  prepare  to  leave  the  train 
when  it  reaches  the  station,  and  the  announcement  after  the  train 
had  stopped ;  in  the  latter  case,  it  is  equivalent  to  inviting  the  pas- 
sengers for  that  station  to  leave  the  train.  If  the  passenger  in  this 
case  got  out  without  such  an  announcement,  it  was  his  act;  if  he 
was  deceived  by  the  announcement  it  was  the  company's  act,  so  far 
as  fault  is  concerned.  After  he  is  out,  if  prevented  from  getting 
back  by  the  ccmductor,  though  he  got  out  without  the  announcement, 
it  is  not  diligence  towards  a  passenger,  if  the  place  be  dangerous, 
not  to  take  him  back,  even  if  necessary  to  stop  the  starting  train 
to  do  so;  and  after  he  gets  out  on  their  announcement,  or  is  pre- 
vented from  getting  back,  if  he  can  avoid  the  consequences  of  such 
conduct  by  ordinary  care  in  looking  out  for  danger  and  avoiding  it, 
then,  if  he  does  not  use  such  care,  he  can  not  recover.  Cited, 
109/795;  116/745;  3  G.  A.  355. 

392.  Liability  and  defenses  of  the  company. 

In  Thompson,  76/771,  a  suit  by  a  widow  for  the  hcxnicide  of  her 
husband,  it  was  held:  The  railroad  company  contracted  to  give 
the  passenger  in  this  case  a  safe  transportation  to  the  station  of  his 
destination,  and  until  it  carried  him  to  that  r^^ular  and  safe  land- 
ing, it  was  respcmsible  for  slight  n^lect,  extraordinary  diligence 
being  the  measure  of  its  care  for  him  to  that  place.  But  though  the 
ccMnpany  may  have  been  n^ligent,  it  could  defend  itself  and  defeat 
a  recovery  of  damages  by  showing  that,  when  the  passenger  was 
endangered  by  its  n^ligence,  he  could  have  avoided  the  conse- 
quences of  it  by  the  use  of  cwdinary  care,  or  that  his  own  n^li- 
gence  caused  the  injury.    Cited,  109/795. 

393.  Conspirators  causing  death. 

McEwen  v.  Springfield,  64/159,  was  a  suit  by  a  widow  for  dam- 
ages for  the  homicide  of  her  husband.  It  was  held  that  if  two  or 
more  persons  conspire  together  to  do  an  unlawful  act  of  violence 
on  the  person  of  another,  and  they  embark  in  the  execution  of  such 
purpose,  the  law  would  not  protect  each  against  the  consequences 
of  the  others  not  strictly  observing  the  bargain ;  each  must  contem- 
plate that  before  joining  with  his  fellow  to  break  the  law,  and  eadi 
becomes  responsible  for  the  worst  act  done  and  the  greatest  damage 
caused  by  any  of  his  fellows,  if  done  in  pursuance  of  the  unlawful 
purpose. 
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394.  Record  of  defendant's  acquittal  of  murder  is  not  evi- 
dence for  defendant. 

In  suit  by  a  widow  for  the  homicide  of  her  husband,  the  record 
of  the  acquittal  of  the  defendant  under  an  indictment  for  the 
murder  of  the  husband  is  not  evidence  for  the  defendant.  Cotting- 
ham  V.  Weeks,  54/275. 

ACTION  BY  CHILD  FOR  MOTHER'S  DEATH. 

395.  Oonstmction  of  statute. 

In  Venable,  65/55 ;  67/697,  it  was  held  that  this  law  gives  a  right 
of  action  against  a  railroad  by  the  minor  children  for  the  homicide 
of  the  mother,  and  does  not  restrict  the  right  to  the  homicide  of 
tiic  father;  that  the  word  "parent"  meant  cither  father  or  mother 
in  its  ordinary  sense,  on  whom  the  support  of  the  child  was  cast 
bykw.    Cited,  70/683;  77/454. 

In  Scott,  77/450,  it  was  held  that  where  a  husband  or  father  is 
dead,  a  right  of  action  arises  in  favor  of  children  for  the  homicide 
of  their  mother,  but  they  have  no  such  right  of  action  when  the 
father  is  alive. 

396.  Negligence  of  deceased  defeats  a  recovery. 

In  Phillips,  87/272,  minor  children  sued  for  the  death  of  their 
mother.  Deceased  was  killed  by  a  train  at  the  nortH  end  of  a 
trestle  one  hundred  and  fifty  yards  long  and  from  twelve  to  fifteen 
feet  high.  She  and  another  woman  had  been  to  a  water-tank  at 
the  other  end  of  the  trestle,  and  were  on  their  way  back.  They 
did  not  commence  to  run  until  the  train  had  passed  the  water-tank, 
where  they  thought  it  would  stop.  Deceased  fell,  and  her  com- 
panion tried  to  help  her  up,  but  before  she  could  do  so  she  was  hit 
by  the  train,  and  thrown  from  the  track,  and  deceased  was  run 
over  and  killed.  The  train  stopped  with  the  front  driving-wheels 
on  her.  Held  that,  under  these  facts,  the  court  did  right  in  grant- 
ing a  nonsuit  in  the  case.  It  was  gross  negligence  on  the  part  of 
two  females  to  attempt  to  walk  upon  a  trestle  one  hundred  and  fifty 
3rards  long  and  from  twelve  to  fifteen  feet  high,  near  the  time  when 
a  train  was  due;  it  further  appearing  that  the  servants  of  the  rail- 
road company  did  all  that  was  possible  to  be  done  after  they  dis- 
covered the  females  on  the  trestle. 
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ACTION  BY  HUSBAND  FOR  DEATH  OP  WIPE. 

397.  Wife's  negligence  defeats  recovery. 

It  affirmatively  appearing  from  the  evidence  that  the  defendant 
company  was  not  guilty  of  any  negligence,  and  that  the  death  of 
the  plaintiff's  wife  was  attributable  to  her  failure  to  observe  ordi- 
nary care  for  her  own  safety,  a  verdict  for  the  defendant  was  de- 
manded. The  trial  coiut  having  correctly  so  adjudged,  this  ver- 
dict will  be  allowed  to  stand,  without  closely  scrutinizing  the 
various  grounds  of  the  motion  for  a  new  trial ;  for,  irrespective  of 
the  errors  therein  alleged,  the  only  result  which  could  have  been 
legally  arrived  at  upon  the  trial  was  reached.    Marshall,  103/586. 

In  Hopkins,  110/85,  it  was  held  that  where  the  evidence  showed 
that  the  wife,  by  ordinary  care,  could  have  avoided  the  conse- 
quences to  herself  of  the  defendant's  negligence,  which  was  not 
wanton  or  criminal,  and  that  her  homicide  was  the  result  of  her 
gross  negligence,  the  railroad  company  was  not  liable.  Fish,  J., 
said:  "Though  the  railway  company  was  guilty  of  n^ligence,  in 
that  its  engineer  failed  to  check  and  continue  checking  the  train 
when  he  reached  the  blow-post  estaljlished  for  the  crossing  upon 
which  plaintiffs  wife  was  killed,  yet  after  the  negligence  of  the 
railway  company  began,  and  it  was  apparent  to  the  decedent  that  the 
engineer  was  not  checking  the  train,  but  that  it  was  coming  to  the 
crossing  at  an  extremely  high  rate  of  speed,  it  was  in  her  power  to 
have  avoided  danger  from  the  negligence  of  the  defendant  by  the 
exercise  of  ordinary  care.  Instead,  however,  of  exercising  ordi- 
nary care,  her  conduct  subsequent  to  the  period  at  which  the  n^- 
Hgence  of  the  defendant  company  began  and  was  apparent  to  her 
was  itself  so  grossly  negligent  as  to  debar  her  husband  of  the  right 
to  recover  for  her  homicide.  According  to  the  engineer's  testimony, 
when  he  first  saw  her  he  was  in  four  or  five  hundred  yards  of 
the  crossing,  and  the  train  was  going  at  a  speed  of  fifty  to  sixty 
miles  an  hour.  'She  came  up  from  a  little  sink,  from  the  public- 
road  grade,  and  started  on  a  run  towards  the  crossing.'  She  was 
between  fifty  and  seventy-five  feet  from  the  crossing.  'When  he 
first  saw  her  running  towards  the  track,  he  was  in  three  hundred 
yards  of  her,  and  she  looked  like  she  was  trying  to  make  the  public 
crossing.'  She  was  looking  right  at  the  train,  and  did  not  take  her 
eyes  off  it.  'She  seemed  to  be  trying  to  outrun  it  to  the  crossing.' 
'She  was  running  in  the  direction  of  the  public  crossmg,  looking 
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over  her  shoulder  at  the  train/  The  reason  he  did  not  stop  the 
train  was  because  he  could  not.  He  supposed  she  would  stop  be- 
fore she  got  to  the  railroad.  'Didn't  think  that  she  would  run  right 
<M)  to  the  track,  right  in  the  way  of  the  train,  and  she  looking  at 
it.'  He  put  on  brakes  just  before  he  got  to  the  crossing,  when  he 
saw  that  she  would  attempt  to  cross  ahead  of  the  train,  and  was 
then  seventy-five  or  one  hundred  yards  from  her.  This  evidence 
shows  such  reckless  conduct  on  the  part  of  the  decedent  as  would 
keep  the  railroad  company  from  being  liable  in  damages  for  her 
death,  tuiless  it  was  guilty  of  wanton  or  criminal  negligence.  Code, 
§§  2781  (2322),  4426  (3830),  101/217;  Parish,  102/285,  40  L.  R.  A. 
364.  Under  the  testimony  of  O'Neal  we  do  not  think  that  the  de- 
fendant was  guilty  of  wanton  or  criminal  negligence.  He  was  the 
engineer  who  had  control  of  the  locomotive,  and  the  responsibility 
of  the  defendant  company  is  to  be  measured  by  his  conduct.  In 
the  light  of  his  testimony,  we  do  not  think  that  his  conduct  was 
wanton  or  criminal.  From  his  evidence  it  appeared  that  he,  know- 
ing that  the  deceased  saw  the  train  but  a  short  distance  away,  ap- 
proaching the  crossing  at  tremendous  speed,  naturally  reasoned  that 
she  would  not  attempt  to  cross  the  railroad-track  immediately  in 
front  of  it,  but  would  stop  before  getting  near  enough  to  the  rails 
to  be  struck  by  the  locomotive,  and  that  as  soon  as  he  saw  that, 
without  regard  to  her  safety,  she  was  persisting  in  her  attempt  to 
outrun  the  train  to  the  crossing,  he  adopted  the  most  effective 
means  to  stop  the  locomotive,  but  unfortunately  it  was  too  late  to 
prevent  the  accident."    Cited,  121/39. 

mother's  action  for  homicide  of  child. 

398.   Mother's  suit  for  homicide  of  child  not  barred  by  fa- 
ther's snit  for  services. 

Prior  to  the  Act  of  1887,  Code  §  4424  (3828)  the  parent's  only 
right  of  action  for  the  negligent  killing  of  a  minor  child  was  for 
the  loss  of  the  services  of  the  child.    Perry,  85/193. 

The  Act  of  1887  does  not  purport  to  withdraw  from  the  father 
any  right  of  action  which  he  had  before  by  the  common  law.  What 
it  does  is  to  confer  upon  the  mother  a  right  which  neither  of  the 
parents  had  at  common  law.  The  statutory  right  of  the  mother  is 
to  recover  for  the  child's  death;  the  common-law  right  of  the 
father  is  to  recover  for  the  loss  of  services  which  the  child  would 
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have  rendered  him  had  the  child  not  been  disabled  by  the  tort  com- 
plained of.  Factory  v.  Davis,  87/648.  And  it  is  no  bar  to  a  suit 
by  the  mother  for  the  homicide  of  her  minor  son,  that  the  father 
has  a  pending  suit  in  which  he  claims  damage  for  the  loss  of  the 
son's  services  up  to  the  time  the  latter  would  have  arrived  at  his 
majority.    Glover,  92/132.    Cited,  135/635. 

899.    The  right  of  action. 

Under  this  statute  the  father  has  no  right  of  action  for  the  homi- 
cide of  a  minor  child,  if  the  mother  was  in  life  at  the  time  of  the 
homicide,  and  if  she  dies  without  suing  no  right  survives  to,  or  is 
conferred  upon,  the  father.  Frazier,  96/785.  Nor  does  the  right 
of  action  survive  to  an  administrator  of  a  parent  who,  being  en- 
titled to  bring  such  action,  dies  without  instituting  it.  Frazier, 
101/77.    Cited,  111/581;  116/148;  125/470;  126/798;  7  G.  A.  281. 

The  suit  was  for  damages  resulting  from  the  homicide  of  plain- 
tiff's son,  under  the  statutory  right  conferred  by  the  act  of  1887 
(Acts  1887,  page  43),  not  merely  under  the  Code  of  1895,  §  3021 
(2502),  for  injury  to  him.  In  a  case  of  that  character,  if  other- 
wise entitled  to  recover,  the  plaintiff  was  authorized,  under  the  act 
of  1887,  now  embraced  in  the  Code  of  1895,  §  4424  (3828),  to  re- 
cover the  full  value  of  the  life  of  the  deceased;  and  there  was  no 
error  in  refusing  to  strike  on  demurrer  so  much  of  the  petition  as 
referred  to  the  value  of  the  earning  of  the  deceased  during  his 
minority.  In  this  connection  see  Glover,  92/132  (4),  142  (18  S. 
E.  406).    McDonald,  135/635. 

400.    Dependence  and  contribntions  at  the  time  of  the  in- 
jury. 

The  parent  must  at  the  very  time  of  the  injury  be  dependent 
upon  the  child,  and  the  child  at  such  time  must  be  actually  con- 
tributing to  the  parent's  support.    Amos,  104/811.    Cited,  126/797. 

In  order  to  warrant  a  recovery  by  a  mother  for  the  homicide 
of  her  child,  it  must  appear,  not  only  that  the  child  contributed  to 
her  support,  but  also  that  she  was  dependent  upon  the  child  i<x 
such  support.  A  charge  which  eliminates  from  the  consideration 
of  the  jury  the  latter  element  is  inaccurate.    McDade,  105/134. 

There  was,  in  the  trial  of  an  action  by  a  mother  for  the  homicide 
of  her  son,  no  error  in  charging  the  jury  that  she  could  not  recover 
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witfaoat  showing  that  he  contributed  to  her  support.  An  instruc- 
tion to  this  cflFect  did  not  necessarily  negative  Ac  proposition  that 
it  was  also  essential  for  her  to  prove  that  she  was  dependent  upon 
the  son;  and  the  court's  omission  to  charge  upon  the  subject  of 
dqiendence  will  not  be  held  for  a  new  trial,  when  it  appears  f r<xn 
undisputed  evidence  that  the  mother  was  in  fact  dependent  upon 
the  deceased.    Bamett,  104/582. 

In  Smith  v.  Hatcher,  102/158,  it  was  held  that  it  is  essential  to 
the  maintenance  of  an  action  by  a  parent  for  the  homicide  of  his 
child  that  the  former  should,  at  the  time  of  the  homicide,  be  to  a 
material  extent  dependent  upon  the  latter  for  a  support,  and  that 
the  child  should  then  be  actually  contributing  thereto.     Accord- 
Migly>  where  a  son,  while  serving  a  term  as  a  penitentiary  convict, 
was  unlawfully  killed,  but  at  the  time  of  his  death  was  not  actually 
contributing  to  his  father's  suppcMt,  the  latter  could  not  recover 
for  the  homicide.     The  petition  alleged  that  the  deceased  "con- 
tributed to  the  petitioner's  support"  and  "petitioner  was  dependent 
ttpon  his  said  son  for  support."    Lumpkin,  J.,  said:    "It  will  be 
observed  that  the  petition  does  not  allege  that  the  plaintiffs  son 
was  at  the  time  of  the  homicide  actually  contributing  to  the  plain- 
tiff's support.    The  phrase,    'contributed   to  petitioner's    support,' 
construed  in  ccmnection  with  the  other  allegations  of  the  petition, 
manifestly  means  that  the  deceased  son  had,  before  his  confinement 
in  the  penitentiary,  contributed  to  the  father's  support.     Taking 
these  allegations  all  together,  he  could  not  be  doing  so  while  engaged 
in  his  labors  as  a  convict.    The  petition  must  therefore  be  taken 
to  mean  that  the  contribution  by  the  son  to  the  father's  support  was 
something  which  related  to  the  past;  and  also  that  there  was  an 
expectation  on  the  parent's  part  that  such  contribution  would  be  re- 
sumed after  the  son's  sentence  in  the  penitentiary  had  been  served 
out  and  he  had  been  discharged.    The  statute  giving  a  right  of  ac- 
tion to  a  parent  for  the  homicide  of  a  child,  and  conferring  upon 
the  former  the  right  to  recover  the  full  value  of  the  child's  life,  is, 
to  say  the  least,  a  harsh  one,  and  must  be  strictly  construed.    This 
court  in  Clay,  infra,  held  that  the  word  'or,'  after  the  word  'de- 
pendent,' should  be  construed  to  mean  'and ;'  therefore,  in  order  to 
entitle  a  parent  to  recover,  it  must  appear  that  he  or  she  is  de- 
pendent on  the  child,  and  that  the  latter  contributes  to  the  parent's 
support.    Special  attention  is  called  to  the  use  of  the  verbs  'is'  and 
'contributes'  in  the  present  tense.    The  law  does  not,  therefore. 
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mean  that  a  parent  may  recover  for  the  homicide  of  a  child  upcHi 
whom  he  or  she  has  been  dependent  and  who  has  contributed  to 
the  parent's  support;  nor  for  the  homicide  of  a  child  upon  whom 
the  parent  might,  at  some  future  time,  become  dependent,  and  who 
might,  but  for  the  homicide,  have  contributed  to  the  parent's  sup- 
port. The  test  is  applied  at  the  time  of  the  death.  The  actual  con- 
dition at  that  time  is  to  be  looked  to.  Neither  the  past  nor  the  un- 
certainties or  the  possibilities  of  the  future  are  to  be  consido-ed. 
According  to  the  petition  in  the  present  case,  the  deceased  son  had 
been  for  more  than  a  year  before  he  was  killed,  a  penitentiary  con- 
vict, under  a  sentence  which  would  not  have  expired  until  after 
the  lapse  of  three  years  and  some  months.  He  was  in  the  custody 
of  the  law,  chained,  confined,  and,  so  far  as  the  petition  shows,  ab- 
solutely without  ability  to  contribute  to  the  father's  support.  The 
petition  does  not  allege  that  he  was  then  contributing.  It  could 
not,  upon  the  facts  therein  stated,  truthfully  have  so  alleged." 
Cited,  105/139;  104/811;  111/577;  117/169;  121/464. 

In  Western  Union  Telegraph  Co.  v.  Harris,  6  G.  A.  260,  it  was 
held  that  the  fact  that  a  parent  is  entitled  to  the  earnings  of  his 
minor  child  may  be  a  circumstance  tending  to  corroborate  other 
evidence  of  the  parent's  dependence  on  the  child,  and  of  the  fact 
that  the  child  substantially  contributed  towards  the  parent's  sup- 
port. The  well-recognized  interdependence  of  parent  and  child 
upon  each  other  during  minority,  and  the  right  of  a  parent  to  the 
assistance  of  his  minor  child,  might  also  tend  to  repel  any  infer- 
ence arising  from  evidence  tending  to  show  that  dependence  and 
contribution,  shown  to  have  existed  in  the  past,  had  been  terminated. 
Russell,  J.,  said:  "It  is  well  settled  that  the  dependence  of  the 
parent  upon  the  child,  referred  to  in  §  4424  (3828)  of  the  Code, 
need  only  be  a  partial  dependence,  and  that  it  is  sufficient  if  the 
contribution  made  by  the  child  in  aid  of  the  parent's  necessities  be 
a  substantial  contribution." 

A  partial  dependency  by  a  father  (the  mother  being  dead)  upon 
the  contributions  made  by  an  unmarried  child  to  his  support  is  suf- 
ficient to  entitle  the  former  to  maintain  an  action  for  the  death  of 
the  latter  by  the  wrongful  act  of  a  third  person.    Witt,  4  G.  A.  149. 

In  a  suit  for  damages  by  a  father  for  the  homicide  of  his  minor 
child,  brought  under  the  Code,  §  4424  (3828)  it  is  not  necessary, 
in  order  for  the  plaintiff  to  recover,  that  he  show  by  the  evidence 
that  he  depended  alone  upon  the  deceased  child  for  his  entire  sup- 
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port.  It  is  suflScient  if  he  establish  partial  dependence  upon  the 
child's  labor,  accompanied  by  substantial  contribution  therefrom  to 
his  maintenance.  HenscMi,  121/462.  Cited,  135/635;  4  G.  A.  151; 
6  G.  A.  261. 

An  action  by  a  mother,  under  the  Code,  §  4424  (3828)  for  the 
homicide  of  a  child  who  contributed  to  her  support  and  upon  whom 
it  was  claimed  that  she  was  dependent,  will  not  be  defeated  by  proof 
that  a  tract  of  land,  title  to  which  is  in  another  child,  is  charged  with 
the  support  of  the  mother,  when,  under  the  evidence,  the  jury  were 
authorized  to  find  that  neither  the  income  which  might  be  derived 
from  the  use  of  the  land,  nor  the  sum  which  would  probably  be  de- 
rived from  an  investment  of  the  proceeds  of  a  sale  of  the  land, 
would  place  the  parent  in  a  condition  of  independency.  In  a  suit 
under  the  code  section  cited  above,  it  is  not  necessary,  in  order  for 
the  plaintiff  to  recover,  that  she  show  by  the  evidence  that  she  de- 
pended alone  upon  the  deceased  child  for  her  entire  support.  It 
is  sufficient  if  she  establishes  partial  dependence  upon  the  child's 
labor,  accompanied  by  contributions  therefrom  to  her  maintenance. 
Savannah  Electric  Co.  v.  Bell,  124/663.  Cited,  6  G.  A.  267; 
135/635;  8  G.  A.  196. 

It  appearing  from  the  petition  that  at  the  time  of  the  death  of 
the  plaintiff's  son  he  was  in  the  employment  of  the  defendant  com- 
pany as  a  brakeman  and  switchman  on  a  freight-train,  and  that  the 
Diligence  of  the  other  employees  of  the  company  was  the  proxi- 
mate cause  of  her  son's  death,  the  latter  himself  being  in  the  dis- 
charge of  his  duties  and  free  from  fault  and  not  guilty  of  any  neg- 
ligence contributing  to  his  death;  and  it  further  appearing  that  the 
plaintiff  was  a  widow  dependent  upon  the  deceased  for  a  support, 
and  that  he  contributed  towards  her  support,  a  general  demurrer 
to  the  petition  was  properly  overruled.    Niles,  131/599. 

401.   Actions  by  parents  illustrative  of  the  foregoing  prin- 
ciples. 

The  intention  of  the  act  of  the  legislature  providing  that  "a 
mothCT,  or  if  no  mother,  a  father,  may  recover  for  the  homicide  of 
a  child,  minor  or  sui  juris,  upon  whom  he  or  she  is  dependent  or 
who  contributes  to  his  or  her  support,"  was  not  to  give  the  right 
of  recovery  to  the  mother  or  father  unless  he  or  she  was  dependent 
upon  the  child  for  support,  and  the  child,  before  his  death,  con- 
tributed to  the  support  of  such  parent ;  for  the  word  "or"  after  the 
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word  "dependent"  the  word  "and"  should  be  substituted.  In  the 
absence  of  an  allegation  that  the  parent  plaintiff  was  dependent 
upon  the  deceased  child,  and  it  being  uncertain  from  the  evidence 
that  the  deceased  contributed  to  the  support  of  the  parent,  a  new- 
trial  was  proper,  after  a  verdict  in  the  parent's  favor.  Clay,  84/345. 
Cited,  86/237;  89/566;  93/372;  102/160;  104/586;  105/138;  6  G. 
A.  264. 

In  Daniel,  86/237,  it  was  held  that  the  mother  may  recover 
where  the  child  contributed  to  her  support  and  she  was  substantially 
dependent  upon  such  child  in  part  for  sui^x>rt,  although  she  was 
likewise  dependent  upon  her  husband  and  her  own  labor.  Bland- 
ford,  J.,  said:  "This  court  did  not  mean  by  the  decision  in  Cla/s 
case  to  decide  that  the  mother  could  not  recover  unless  she  was 
wholly  dependent  upon  such  child  for  a  support,  but,  on  the  con- 
trary, we  think  the  meaning  of  the  statute  is  that  a  mother  may 
recover  for  the  homicide  of  a  child  who  contributed  to  her  sup- 
port when  she  was  in  whole  or  in  part  dependent  upon  such  child 
for  support  substantially.  We  think  the  words  used  in  the  statute, 
'who  contributes  to  his  or  her  support,'  mean  that  the  contribution 
to  the  father  or  mother  by  the  child  need  not  be  wholly  sufficient, 
but  only  such  as  in  part  sufficient,  for  such  support;  and  that  the 
word  'dependent'  means  wholly  or  in  part  dependent  materially 
upon  such  child  for  support.  For  instance,  a  mother  may  have 
several  children  who  support  her,  or  contribute  to  her  support,  and 
she  may  not  be  dependent  upon  one  child  more  than  another;  yet 
if  she  be  dependent  upon  any  one  of  them  wholly  or  partially,  and 
he  contributed  to  her  support,  she  would  be  entitled  to  recover  for 
the  homicide  of  such  child,  if  killed  by  the  negligence  of  any  rail- 
road company,  its  servants  or  employees."  Cited,  89/566;  93/372; 
111/574;  135/635. 

In  Johnston,  89/560,  it  appeared  that  the  son,  for  whose  homicide 
the  mother  sued,  was  eighteen  years  of  age.  He  contributed  to  her 
support — she  depended  on  his  labor.  Her  husband,  who  was  fifty- 
five  years  old,  contributed  to  her  support.  It  was  held  that,  under 
the  rulings  in  the  Clay  and  Daniel  cases,  the  mother  could  recover 
the  fuU  value  of  the  life.  Cited,  111/574;  121/464;  124/665; 
135/635. 

Where  father  and  mother  and  minor  children  all  reside  together, 
and  are  mutually  dependent  upon  the  labor  of  the  family  for  sup- 
port, a  minor  child  over  fifteen  years  of  age,  whose  labor,  or  the 
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proceeds  of  it,  come  into  the  common  stock,  is  to  be  consido'ed  as 
cxmtributing  substantially  to  the  support  of  the  mother.  Bleckley, 
C.  J.,  said:  "The  father,  mother,  and  minor  children  all  resided 
together,  and  were  mutually  dependent  upon  the  labor  of  the 
family  for  support  The  deceased  child,  although  not  sixteen  years 
of  age,  performed  some  labor,  and  it  or  its  proceeds  went  into  the 
common  stock.  Evidence  to  prove  all  this,  or  which  tended  to 
I>rove  it,  was  admissible,  and,  if  this  condition  of  affairs 
was  established,  the  deceased  son  might  well  be  considered 
as  contributing  substantially  to  the  support  of  his  mother. 
Members  of  the  same  household,  who  live  by  their  common 
labor  and  its  proceeds,  have  a  mutual  dependence  one  upon 
another.  Certainly  so,  unless  it  be  affirmatively  shown  that  a  par- 
ticular member  constunes  as  much,  or  more,  of  the  common  stock 
than  he  contributes  to  it.  Even  that  would  not  be  a  conclusive  test, 
for  the  services  of  a  child  to  a  mother,  or  of  a  mother  to  a  child, 
may  well  be  reckoned  as  contributing  substantially  to  the  support 
of  the  recipient  far  beyond  any  money  value  which  the  services  may 
have,  and  the  chief  element  of  dependence  may  be  in  respect  to 
personal  service  of  this  nature.  Moreover,  in  the  case  of  laboring 
pec^le,  some  regard  must  be  had  to  the  probability  of  future  de- 
pendence of  an  older  member  of  the  family  upon  younger  ones. 
A  son  between  fifteen  and  sixteen  years  of  age,  whose  vocation  it 
is  to  labor  for  the  family,  may  well  be  regarded  as  one  of  the  stays 
and  props,  both  present  and  future,  of  his  mother,  she  being  also 
a  laboring  woman,  and  liable  to  become  disabled  by  age  or  in- 
firmity before  her  son  shall  have  passed  the  meridian  of  life." 
Gbver,  92/132.    Cited,  93/372;  111/574. 

Where  a  boy  eleven  years  old,  whose  labor  was  worth  six  dollars 
per  month,  and  who  resided  with  his  parents,  worked  with  his  father 
on  a  farm,  and  rendered  services  to  his  mother  about  the  house, 
in  the  performance  of  her  household  duties — the  benefit  of  his 
labor  and  services  being  thus  realized  by  the  parents  in  the  support 
of  themselves  and  their  family,  they  being  laboring  people,  and 
mutually  dependent  upon  the  labor  of  one  another  for  a  support — 
flie  mother  was  dependent  upon  the  boy,  and  he  contributed  sub- 
stantially to  her  support.  Gravitt,  93/369.  Cited,  105/139;  111/574; 
121/464;  135/635. 

In  Glover,  92/132,  a  mother  sued  for  the  homicide  of  her  minor 
son.    She  alleged  that  she  was  dependent  on  him  and  that  he  con- 
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tributed  to  her  support.  It  was  held  that  evidence  of  the  father's 
physical  disability  to  labor  is  admissible  in  behalf  of  the  mother, 
as  tending  to  show  her  partial  dependence  on  the  minor  son  whose 
homicide  is  complained  of.  Bleckley,  C.  J.,  said:  "There  was  no 
error  in  admitting  evidence  of  the  father's  physical  disability,  and 
consequent  impairment  of  ability  to  labor.  He  was  a  laboring 
man,  and  without  fortime.  This  being  so,  an3^ng  which  reduced 
his  capacity  to  perform  labor  who-eby  to  procure  the  means  of 
support  for  the  plaintiff,  his  wife,  would  render  her  less  independent 
of  any  aid  from  her  children,  including  the  deceased  son.  The  evi- 
dence, therefore,  would  tend  to  show  her  partial  dependence  on 
that  son  for  support,  present  and  future.  The  disability  referred 
to  had  its  origin  long  before  the  homicide  of  the  son,  and  was  in 
some  degree  operative  at  the  time  of  the  homicide,  and  has  been 
so  ever  since."    Cited,  93/372;  111/574. 

In  a  suit  by  a  mother  for  the  tortious  homicide  of  her  minor 
son,  nine  years  of  age,  it  was  alleged  in  general  terms  that  the 
mother  was  dependent  upon  the  son  for  support  and  that  he  con- 
tributed to  her  support.  In  a  separate  paragraph  it  was  also  al- 
leged that  the  son  contributed  to  the  support  of  th^  mother  from 
twenty-five  to  fifty  cents  a  day  from  his  earnings.  It  was  not  er- 
roneous to  overrule  a  special  ground  of  demurrer  which  complained 
that  the  petition  did  not  allege  how,  or  by  what  business  or  work, 
the  deceased  earned  the  money  with  which  he  so  contributed  to  the 
support  of  his  mother.  According  to  the  former  decisions  of  this 
court,  a  mother  may  recover  damages,  under  the  Code,  §  4424 
(3828)  for  the  tortious  homicide  of  her  son,  who  left  no  widow 
or  child,  if  she  was  wholly  or  partially  dependent  upon  his  labor 
for  support  and  he  contributed  substantially  therefrom  to  her  main- 
tenance. Henson,  121/462  (49  S.  E.  278) ;  Bell,  124/663  (S3  S. 
E.  109) .  If  she  were  accustomed  to  earn  money,  and  her  individual 
earnings  were  sufficient  to  adequately  support  her  in  keeping  with 
her  station  in  life,  she  would  not  be  dependent  in  the  sense  as  con- 
templated by  the  provisions  of  the  statute  above  mentioned.  Spinks, 
111/571  (36  S.  E.  855).  But  if  the  deceased  were  a  youth,  nine 
years  of  age,  who  had  been  left  to  the  rearing  of  the  mother  by  the 
father  from  the  time  he  was  three  years  of  age,  and  the  father  had 
left  the  family  and  was  living  in  a  state  of  separation  from  the 
mother,  and  the  earnings  of  the  mother  and  those  of  the  child,  who 
were  living  together,  were  used  for  the  common  support  of  the  two, 
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and  the  earnings  of  both  were  necessary  to  the  support  of  both, 
the  mother  would  be  dependent  upon  the  child  in  the  sense  as  em- 
ployed by  the  statute.  Daniels,  86/236  (12  S.  E.  365) ;  Johnston, 
89/560  (15  S.  E.  908);  Glover,  92/132  (18  S.  E.  406);  Gravitt, 
93/369  (20  S.  E.  550,  26  L.  R.  A.  553,  44  Am.  St.  R.  145)  ;  Henson, 
121/464  (49  S.  E.  278) ;  Maloy,  77/237  (2  S.  E.  941).  The  fact 
that  the  earnings  of  the  child  alone  might  not  be  sufficient  to  sup- 
port himself  would  not  conclusively  show  that  the  mother  was  not 
dependent  upon  his  services.  Glover,  supra.  Under  the  ruling  an- 
nounced in  the  forgoing  headnote,  the  evidence  introduced  for  the 
purpose  of  showing  that  the  mother  was  dependent  upon  the  earn- 
ings of  the  deceased  for  support  of  herself  was  sufficient  to  present 
a  jury  question  as  to  whether  she  was  so  dependent.  McDonald, 
135/635. 

402.    Subject  continued. 

In  Spinks,  111/571,  it  was  held  that  a  man  whose  earnings  are 
sufficient  to  adequately  support  himself  is  not  "dependent,"  within 
the  meaning  of  §  4424  (3828)  of  the  Code,  although  he  may  by  law 
be  chargeable  with  the  maintenance  of  others,  for  the  support  of 
whom  and  himself  such  earnings  are  insufficient.  Accordingly, 
a  father  whose  monthly  wages  were  enough  to  more  than  afford  him 
individually  a  support  commensurate  with  his  circumstances  and 
standing  in  life  was  not,  under  the  provisions  of  the  section  cited, 
entitled  to  recover  the  full  value  of  the  life  of  an  unmarried  minor 
son  tortiously  killed,  and  whose  mother  had  died,  although,  because 
of  the  insufficiency  of  the  father's  wages  to  support  himself  and 
also  his  family,  consisting  of  a  second  wife  and  minor  children,  he 
received  contributions  in  money  from  the  son  while  living.  Lump- 
kin, P.  J.,  said:  "The  act  is,  to  a  considerable  extent,  compensa- 
tory in  its  character.  This  being  so,  what  was  its  design  relatively 
to  the  compensation  of  parents?  We  think  that  in  this  respect  its 
underlying  principle  was  to  provide  for  parents  of  both  sexes,  who, 
by  reason  of  poverty,  age,  or  physical  infirmity,  were  incapable  of 
supporting  themselves,  and  especially  for  mothers  without  means, 
who  because  of  this  and  of  their  sex,  were  so  incapable.  The  con- 
dition of  dependence  contemplated  by  the  General  Assembly  was 
fliat  of  the  parent  with  relation  to  his  or  her  personal  need  of  aid 
in  obtaining  a  livelihood.  We  can  not  believe  it  was  the  l^slative 
tatention  to  assist  a  self-sustaining  father  in  taking  care  of  others. 
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whose  support  he  had  voluntarily  undertaken,  or  with  which  he  was 
legally  chargeable.  The  true  spirit  of  the  law  was  to  help  both 
mothers  and  fathers  who  were  in  a  substantial  d^[ree  themselves 
dependent  upon  a  child,  and  not  to  help  members  of  their  families 
who  were  dependent  upon  them  or  the  child.  The  cases  of  Daniels, 
Johnston,  Glover,  and  Gravitt,  supra,  do  not  conflict  with  the  ruling 
now  made,  or  with  any  of  the  views  above  expressed.  They  are  au- 
thority for  the  proposition  (1)  that,  to  entitle  a  mother  to  recover 
for  the  wrongful  killing  of  her  child,  it  is  not  incumbent  upon  her 
to  show  that  she  depended  upon  him  alone  ior  a  livelihood,  or  that 
he  furnished  her  entire  support,  but  that  partial  dependence  upon 
the  child's  labor,  accompanied  by  substantial  contribution  therefrom 
to  her  maintenance,  was  sufficient;  and  (2)  that  where  a  family 
of  wcwking  people,  including  parents  and  a  minor  child,  were  mu- 
tually dependent  upon  the  labor  of  one  another  for  a  livelihood, 
and  the  child  rendered  valuable  services,  of  which  the  mother  got 
the  benefit,  she  was  dependent  upon  him,  if  he  thus  contributed 
substantially  to  her  support.  It  is  to  be  observed  that  in  all  of  these 
cases  the  action  was  brought  by  the  mother.  A  mother  without 
property  is  an  essentially  dependent  member  of  a  household  con- 
sisting of  her  husband,  herself,  and  their  children.  She  may  ren- 
der many  valuable  services  and  perform  many  onerous  duties,  but, 
when  it  comes  to  obtaining  the  necessaries  of  life — food,  clothing, 
fuel,  and  the  other  essentials  to  human  existence — she  is,  in  the 
very  nature  of  things,  dependent  upon  eadi  and  every  member  of 
the  family  whose  labor  produces  money  or  supplies.  This  is  the 
way  in  which  every  humane  person  regards  a  mother  in  such  a  sit- 
uation. It  is  ordinarily  quite  different  as  to  a  father.  Manhood, 
which  is  self-sustaining,  and  more  than  self-sustaining,  is  not  a 
condition  of  dependency.  Minority  is  an  element  of  dependency, 
in  both  males  and  females,  and  the  female  sex  of  itself  constitutes 
such  an  element  in  adults,  but  not  so  as  to  the  sex  masculine.'^ 
Cited,  111/879;   117/169;  121/464;   135/635;  4  G.  A.  150. 

408.    Oondnct  of  deceased. 

In  Plunkett,  105/203,  it  was  held  that  this  being  an  action  by  a 
mother  for  the  homicide  of  her  son,  and  the  declaration  alleging 
that  the  deceased  was  an  employee  of  the  defendant  railroad  com- 
pany, and  was  engaged  as  a  car-sealer  in  its  yard,  and  that  his  death 
was  brought  about  by  being  crushed  between  two  cars  where  an 
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opening  had  been  left  in  the  tram  of  cars  for  the  use  of  the  em- 
plcyyees  in  the  yard,  such  opening  being  closed  up  by  a  sudden  move- 
ment of  the  train  without  notice  to  deceased ;  and  the  evidence  show- 
ing that  the  deceased  was  injured  while  attempting  to  go  through 
an  opening  which  was  not  left  for  the  use  of  the  employees  in  the 
yard,  and  was  only  such  an  opening  as  was  usual  and  necessary 
from  time  to  time  in  shifting  cars  in  the  yard — ^there  was  no  error 
in  granting  a  nonsuit.  Cobb,  J.,  said:  "Such  being  the  case,  the 
defendant  was  under  no  duty  to  notify  its  employees  when  this 
opening  would  be  closed  up;  and  therefore  an  employee  who  at- 
tempted to  use  such  an  opening  going  from  place  to  place  in  the 
3rard  took  the  risks  incident  thereto,  and,  if  injured,  would  have  no 
right  of  action  against  the  company.    Cited,  108/795,  798. 

It  was  erroneous,  on  the  trial  of  an  action  brought  by  a  mother 
against  a  railroad  company  for  the  homicide  of  her  minor  son,  a 
youth  of  sixteen  years,  to  direct  a  verdict  for  the  defendant,  when, 
under  the  evidence  sutnnitted,  the  following  were  disputable  ques- 
tions, viz.:  Whether  or  not  the  parents  of  the  deceased  consented 
to  his  employment  by  the  company  in  the  work  in  which  he  was 
engaged  when  killed ;  whether  or  not  the  deceased  was  familiar  with 
the  duties  incident  to  his  employment,  and,  if  not,  whether  he  was 
or  was  not  properly  instructed  and  warned  as  to  the  dangers  at- 
tendant upon  a  performance  thereof;  whether  or  not  he  was  free 
from  n^ligence  as  to  the  occurrence  by  which  his  death  was  oc- 
casiraed;  and  whether  or  not  the  same  was  caused  by  the  negli- 
gence of  the  company  or  its  employees.    Black,  104/561. 

In  Raden,  78/47,  it  appeared  from  the  plaintiflE's  testimony  that 
two  boys,  seventeen  years  of  age,  started  from  the  house  of  their 
employer  at  night  to  go  to  the  homes  of  their  mothers  for  the  night 
Fifteen  or  twenty  minutes  after  they  left,  the  service-train  on  the 
railroad  went  by.  They  had  plenty  of  time  to  have  crossed  the 
railroad  and  reached  home.  They  were  struck  by  the  train  at  a 
public-road  crossing;  one  of  them  was  killed  and  the  other  seriously 
injured.  The  witness,  by  whom  the  plaintiflE's  sought  to  establish 
their  right  to  recover,  testified  that  the  boy  who  died  had  told  him 
that  they  had  stopped  at  the  crossing,  and  the  witness  was  satisfied 
that  they  were  asleep.  It  was  held  that  a  nonsuit  was  properly 
granted;  and  that  to  go  to  sleep  on  a  railroad-crossing  was  such 
n^ligence  and  recklessness  as  would  prevent  a  recovery,  even 
though  the  railroad  company  might  have  been  negligent.    Hall,  J., 
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said:  "As  both  parties  seemed  to  consider  and  treat  the  case  in 
the  court  below  that  these  boys  were  injured  while  asleep  cm  the 
public  crossing,  we  will  so  consider  the  cases.  It  is  quite  manifest 
if  these  boys  had  been  asleep  upon  the  railroad-crossing,  that  their 
parents  could  not  recover,  because  the  injury  was  caused  by  their 
own  negligence.  Ordinary  care  would  have  induced  any  one  not 
to  go  to  sleep  on  a  crossing  of  a  railroad,  and  the  mere  going  to 
sleep  on  the  crossing  was  great  negligence  and  recklessness/'  It 
does  not  appear  from  the  report  of  this  case  that  the  statement  by 
the  witness  that  "he  was  satisfied  that  they  were  asleep"  was  ob- 
jected to.    Cited,  102/288. 

In  Littlejohn,  74/396,  it  was  shown  that  the  plaintiflE's  minor  son 
was  employed  as  a  switchman  and  car-coupler;  while  engaged  in 
shoving  a  car  from  a  side-track  to  the  main  track,  he  was  caught 
between  the  tender  of  the  engine  and  a  car,  and  crushed  to  death; 
he  was  looking  towards  the  engine,  when  he  should  have  been  look- 
ing ahead  at  the  car  before  him ;  if  he  had  been  at  the  place  where 
he  should  have  been,  he  would  not  have  been  hurt;  no  negligence 
was  shown  on  the  part  of  defendant's  servants  or  agents.  A  ver- 
dict for  the  defendant  was  demanded  by  the  evidence. 

Where  a  lineman  of  a  telephone  company,  of  experience,  aged 
nineteen  years,  was  killed  by  contact  with  a  wire  of  an  electric 
lighting  company,  which  had  been  strung  on  the  poles  of  the  tele- 
phone company,  and  from  which  wire  the  insulation  had  worn  oflF 
near  the  pole  which  he  had  climbed,  and  for  several  feet  on  each 
side  of  the  pole,  he  knowing,  or  being  able  to  know  by  ordinary 
diligence,  that  the  wire  was  so  exposed,  his  mother  can  not  recover 
from  the  electric  lighting  company  the  value  of  his  life.  Dorsey, 
119/363,  this  case  again,  121/697. 

404.  The  right  is  unaffected  by  residence. 

The  right  of  action  given  a  mother  for  the  homicide  of  her  son 
upon  whom  she  is  dependent  in  whole  or  in  part  for  support  is  not 
confined  to  residents  of  this  State,  but  belongs  alike  to  all  mothers 
under  like  circumstances  wheresoever  they  may  reside.  Glover, 
92/132. 

405.  Action  by  administrator  under  Sonth  Carolina  statute. 

If  a  conductor  of  a  train  ejected  a  passenger  so  that  he  was  run 
over  and  disabled  by  such  train,  and  another  train  of  the  same  road 
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passing  shortly  afterwards  extinguished  what  life  was  left,  a  right 
of  action  arose  whether  the  actual  death  was  caused  by  the  first 
or  second  train.    Nix,  68/572.    Cited,  73/652;  116/157;  3  G.  A.  5. 

406.  Damages  confined  to  injuries  of  which  pecuniary  esti- 
HLate  can  be  made. 

In  actions  of  this  sort  the  jury  can  not  find  vindictive,  punitive, 
or  exemfdary  damages.  They  are  confined  to  injuries  of  which  a 
pecuniary  estimate  can  be  made,  and  can  not  take  into  considera- 
tion the  mental  sufferings  occasioned  to  survivors  by  the  death. 
PauHc,  24/356.    Cited,  71/422. 

The  case  Killian,  79/234,  was  brought  to  recover  damages  for  the 
homicide  of  the  plaintiff's  husband.  The  declaration  averred  that 
the  plaintiff  had  been  "deprived  of  the  society,  company  and  c(Mn- 
panionship  of  her  husband,  causing  her  great  pain  and  suffering, 
and  leaving  their  infant  child,  about  twelve  years  old,  fatherless." 
On  motion,  the  averment  was  stricken,  and  testimony  in  support  of 
it  was  rejected,  on  the  ground  of  irrelevancy.  This  action  of  the 
court  below  was  affirmed.  The  case  was  cited  in  Chapman  v.  Tele- 
graph Co.,  88/770,  and  it  is  there  said:  "Statutes  have  been  passed 
giving  recovery  for  homicide  against  the  slayer;  but  the  policy  has 
invariably  been  to  confine  the  right  of  action  to  a  party  sustaining 
pecuniary  loss.  And  in  actions  on  such  statutes,  even  by  the  widow 
of  the  deceased,  grief  and  anguish  can  not  come  in  for  compensa- 
tion." 

407.  Measure  of  damages,  rule  prior  to  1878. 

Where  a  suit  was  brought  by  a  widow  for  the  homicide  of  her 
husband  under  the  law  as  it  stood  prior  to  the  Act  of  1878,  which 
gave  the  right  to  recover  the  full  value  of  the  life  of  the  deceased, 
the  rule  adopted  for  estimating  the  damages  to  the  wife  when  no 
fcmlt  was  proven  on  the  part  of  the  deceased,  was  this:  Inquire 
what  would  be  a  reasonable  sup^rt,  according  to  the  circtunstances 
in  life  of  the  husband,  as  they  existed  at  his  death,  and  as  they  may 
be  reasonably  expected  to  exist  in  view  of  his  character,  habits,  oc- 
cupation and  prospects  in  life,  and  when  the  annual  money  value 
of  that  support  has  been  found,  to  give,  as  damages,  its  present 
worth,  according  to  the  expectation  of  the  life  of  the  deceased,  as 
ascertained  by  the  mcMtuary  tables  of  well-established  reputation. 
Johnson,  38/409.    Cited,  111/594.    In  a  proper  case  the  rule  was 
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amplified  and  attention  called  to  the  declining  years  of  the  deceased, 
and  the  probable  decrease  year  by  year  of  his  capacity  to  labor  at 
his  calling.  As  in  case  of  an  engineer  the  jury  should  consider  his 
age,  and  if  old,  his  consequent  incapacity  to  labor  long.  Roach, 
64/635.  If  the  husband  was  in  fault,  the  amount  to  be  lessened 
in  proportion  to  his  contributory  n^ligence  in  causing  his  death. 
Ayers,  53/12.  If  the  right  of  action  survived  to  the  children,  the 
present  worth  of  a  reasonable  support  for  them  during  minority 
was  ascertained  in  the  same  way.    David,  41/223. 

408.  Rule  under  Act  of  1878. 

The  Act  of  1878  [Code,  §  4424  (3828)]  is  constitutional  and  it 
clearly  gives  the  widow  the  right  to  recover  the  full  value  of  the 
life  of  her  husband  for  whose  homicide  she  sues ;  and  the  jury  are 
to  determine  the  present  value  of  that  life.  It  was  meant  to  remedy 
the  rule  formerly  prescribed  by  the  Supreme  Court  that  the  family 
could  only  recover  the  value  of  the  life  to  it;  that  is,  the  annual 
support  they  would  get  out  of  his  labcM*.  Pittman,  73/325.  Cited, 
77/409. 

In  Flannagan,  82/579,  a  case  that  arose  and  was  tried  under  the 
Act  of  1878,  the  judge  gave  the  railway  company  the  full  benefit 
of  the  rule  for  computing  damages  laid  down  in  the  Rouse  case, 
supra,  but  went  further  and  treated  luxuries  which  the  deceased 
was  accustomed  to  enjoy  as  being  a  subject-matter  for  deduction, 
the  same  as  necessary  expenses.  This  was  not  only  fair  to  the  com- 
pany, but  liberal. 

409.  Rule  under  the  Act  of  1887. 

Under  the  Act  of  1887,  which  is  codified  in  §§  4424  (3828)  and 
4425  (3829)  of  the  Code,  the  measure  of  damages  is  the  full  value 
of  the  life  of  the  deceased  as  shown  by  the  evidence,  without  de- 
duction for  necessary  or  other  personal  expenses  of  the  deceased 
had  he  or  she  lived. 

That  the  statute  prescribes  the  measure  of  damages  to  be  the  full 
value  of  the  life  of  the  deceased,  with  no  deduction  for  his  neces- 
nary  or  personal  expenses  had  he  lived,  does  not  render  it  imom- 
stitutional.  The  legislature  is  not  prohibited  from  prescribing  a 
rule  for  the  measure  of  damages.    Clay,  84/345.    Cited,  105/138. 

The  gross  annual  earnings  is  the  measure  under  this  law.  New- 
ton, 85/517. 
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410.  Value  of  the  life  of  deceased. 

In  Stewart,  71/427,  it  was  held  by  a  majority  of  the  court  that 
there  is  no  invariable  rule  for  estimating  the  value  of  a  man's  life. 
Age,  health,  habits,  money  made  by  one's  labor,  furnish  data  from 
which  such  value  may  be  decided  by  a  jury.  Tables  of  the  probable 
length  of  life  and  its  probable  worth  may  be  useful,  but  are  not 
conclusive  or  absolutely  essential  for  that  purpose.  Cited,  86/148; 
96/524;  112/936;  8  G.  A.  196. 

Where  the  age  of  the  person  in  question  is  shown,  expectancy  of 
life  may  be  determined  by  the  jury  without  having  the  mortality 
tables  before  them,  or  without  any  other  direct  evidence  on  the  sub- 
ject   Moore,  8  G.  A.  185. 

A  jury,  when  there  are  sufficient  facts  in  evidence  as  to  the  age, 
health,  physical  condition,  habits,  etc.,  of  a  given  person,  may  form 
a  reasonable  estimate  as  to  the  value  of  the  life  of  such  person, 
without  resorting  to  the  mortality  tables.  Simmons,  C.  J.,  said: 
**It  was  not  essential  that  the  jury,  in  order. to  form  an  estimate  as 
to  the  value  of  the  life  of  the  deceased,  should  have  before  them 
the  standard  mortality  tables  usually  introduced  in  evidence  in  cases 
of  this  kind.  On  this  subject,  Jackson,  C.  J.,  speaking  for  a  major- 
ity of  the  court  in  the  case  of  Stewart, -said:  'I  do  not  think  there 
is  any  Procrustean  rule  in  the  mode  of  estimating  the  value  of  a 
life.  The  age  of  a  man,  the  health  he  enjoys,  the  money  he  is 
making  by  his  labor,  his  habits,  are  data  from  which  the  jury  may 
argue  how  long  he  will  probably  live  and  work,  and  what  his  life 
is  worth  in  its  pecuniary  value.  I  know  of  no  law  which  requires 
tables  of  the  probable  length  of  life  and  its  probable  worth  to  be 
introduced.  They  may  be  a  useful  circumstance,  but  are  not  con- 
clusive or  absolutely  essential.'  In  the  present  case  there  was  evi- 
dence that  the  deceased  was  thirty-eight  or  forty  years  old  at  the 
time  of  his  death,  and  that,  when  he  was  sent  to  the  chain-gang, 
he  weighed  one  hundred  and  ninety-five  pounds,  was  able-bodied, 
and,  according  to  the  testimony  of  several  witnesses,  was  worth 
about  $100  a  year  as  a  laborer.  This  evidence  furnished  a  suffi- 
cient basis  for  an  estimate  as  to  the  probable  value  of  the  life  of 
the  deceased."  Boswell  v.  Bamhart,  96/521.  Cited,  102/161;  4 
G.  A.  669. 

In  his  declining  years,  the  capacity  of  the  deceased  to  labor  in 
his  calling  and  his  ability  to  earn   money  might  have  decreased; 
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feebleness  of  health,  actual  sickness,  the  loss  of  emplo3mient,  vcrf- 
untarily  abstaining  from  work,  dullness  in  business,  reduction  in 
wages,  and  other  causes  may  contribute  in  greater  or  less  degree  to 
decrease  the  gross  earnings  of  a  lifetime,  and  a  proper  allowance 
should  be  made  for  any  diminution  in  income  from  labor  which 
would  have  resulted  from  any  of  these  causes.  Moore,  94/457; 
Bumey,  98/1.    Cited,  129/353;  4  G.  A.  667. 

In  Merchants  &  Miners  Transportation  Co.  v.  Corcoran,  4  G.  A. 
667,  Russell,  J.,  said :  "In  Moores  case,  sttpra,  it  was  held,  in  view 
of  the  facts  of  that  particular  case  and  the  amount  of  the  vCTdict, 
that  there  ought  to  be  a  new  trial,  for  the  reason  that  the  court  erred 
in  omitting  to  call  the  attention  of  the  jury  to  the  fact  that  in  his 
declining  years  the  capacity  of  the  deceased  to  labor  and  his  ability 
to  earn  money  might  have  decreased,  and  that  they  should  take  this 
into  consideration.  We  do  not  know  that  this  case  is  contndling, 
in  view  of  prior  adjudications,  but  in  any  event  the  ruling  must 
be  confined,  as  the  Supreme  Court  confined  it,  to  its  particular 
facts."    Cited,  8  G.  A.  196. 

The  judge  may  refer,  in  his  charge  on  the  subject  of  estimating 
damages  for  the  value  of  a  life,  to  the  decrease  in  the  earning  ca- 
pacity which  naturally  results  from  advancing  age,  probable  loss  of 
employment,  and  inability  to  constantly  labor,  and  secure  continuous 
work.  Juries  are  presumed  to  be  as  cognizant  of  the  common  phe- 
nomena of  human  experience  as  the  judge;  and  if  their  attention 
is  specially  desired  to  be  directed  thereto,  a  timely  written  request 
should  be  made.    Ray,  129/349.    Cited,  4  G.  A.  669. 

In  Merchants  &  Miners  Transportation  Co.  v,  Corcoran,  4  G.  A. 
654,  it  was  held  that  in  the  absence  of  a  written  request  it  is  not 
error  for  the  court,  after  giving  instructions  upon  the  subject  of 
the  measure  of  damages,  to  omit  to  instruct  them  that  they  should 
take  into  consideration  the  plaintifFs  diminishing  capacity  for  labor, 
due  to  old  age.  If  general  instructions  are  given  on  the  subject  of 
the  ascertainment  of  damages,  more  specific  instructions,  if  de- 
sired, should  be  duly  requested.  The  jury  are  presumed  to  be 
as  cognizant  of  the  common  phenomena  of  human  experience  as 
the  judge,  and  if  their  attention  is  especially  desired  to  be  di- 
rected thereto,  a  timely  written  request  should  be  made.  It  is 
not  essential,  in  order  to  form  an  estimate  of  the  value  of  the 
life  of  a  deceased,  or  to  ascertain  the  diminished  capacity  of  a 
plaintiff  to  earn  money,  which  has  been  caused  by  an  injury,  that 
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the  jury  trying  the  case  should  have  before  them  the  standard 
mcwtality  tables.  Such  tables  may  be  a  useful  circimistance,  but 
arc  not  conclusive.  Russell,  J.,  said:  "When  there  are  sufficient 
facts  in  the  evidence  as  to  the  age,  health,  physical  condition, 
habits,  etc.,  of  a  given  person,  the  jury  may  form  a  reasonable 
estimate  of  the  value  of  his  life,  where  death  results,  or  of  the 
diminished  value  of  his  services  from  the  circumstances  proved  in 
his  case,  without  resorting  to  the  standard  mortality  tables  usually 
introduced  in  cases  of  this  kind."  Citing  Boswell  v,  Bamhart,  and 
Stewart  cases,  supra. 

The  jury  is  not  confined  to  any  particular  rule  in  measuring  the 
value  of  a  life.  The  life-tables  are  an  aid  to  that  end,  but  age, 
health,  habits,  and  the  money  one  is  making,  are  also  data  from 
whidi  a  conclusion  may  be  drawn.  The  tables  prepared  for  life- 
insurance  do  not  contemplate  at  all  ability  to  work,  and  how  long 
that  ability  will  continue,  and  how  much  it  will  decrease  as  age 
increases,  but  those  tables  only  calculate  life's  duration,  however 
feeble  and  incapable  of  labor  that  life  will  be  in  old  age.  In  an 
action  by  a  widow  for  the  homicide  of  her  husband,  it  was  error 
to  charge  the  jury  to  calculate  the  value  of  the  life  of  the  deceased, 
with  the  sum  or  amount  of  his  annual  pecuniary  value  to  the  plain- 
tiff and  the  number  of  years  of  his  life-expectancy  as  a  basis,  and 
to  omit  entirely  to  submit  to  the  jury  the  increasing  incapacity  of 
the  deceased  to  work  at  his  trade  as  a  carpenter,  or  the  decrease 
in  ability  to  labor  which  age  might  cause.  No  arbitrary  rule  can 
be  invoked  to  calculate  such  decrease  in  value,  but  the  jury  must 
apiMt>ximate  it  from  the  facts  before  them;  such  as  constitution, 
habits,  heredity,  and  such  experience  of  the  effects  of  age  on  muscle, 
nerve  and  endurance,  as  they  themselves  have  had  or  witnessed  in 
their  intercourse  with  men.    Thompson,  76/771.    Cited,  86/148. 

In  Newton,  85/517,  it  was  held  that  the  evidence  showing  that 
the  deceased  had  been  a  farmer  since  arriving  at  years  of  maturity, 
and  had  never  followed  any  other  vocation,  it  was  proper  to  prove 
his  mental  and  physical  capacity  in  order  to  show  his  ability  to  earn 
money  as  a  farmer;  but  it  was  not  admissible  for  witnesses  to  give 
their  opinions  as  to  the  value  of  his  services  in  occupations  in  which 
he  had  never  engaged. 

In  Jones,  132/189,  a  widow  sued  to  recover  damages  for  the 
death  of  her  husband,  who  was  a  locomotive  engineer,  and  it  was 
held  that  the  court  did  not  err  in  admitting  in  evidence  the  schedule 
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of  wages  for  enginemen  and  the  time-table.  This  evidence  was 
material,  and  should  have  been  submitted  to  the  jury  for  their  con- 
sideration in  their  endeavors  to  fix  the  amount  of  damages  allow- 
able in  the  case.  Beck,  J.,  said :  "If  it  were  true,  as  is  insisted  by 
counsel  for  the  defendant  company,  that  it  was  not  practical  or 
possible  for  an  engineer  to  make  the  run  with  freight-trains  as  fre- 
quently as  the  time-table  would  indicate,  that  was  a  matter  of  de- 
fense, which  might  have  been  established  by  competent  evidence. 
Whether  or  not  it  was  possible  for  an  engineer  to  make  the  run 
between  the  two  points  designated  in  this  time-table,  as  often  as 
the  table  itself  would  seem  to  indicate,  was  a  question  for  the  jury. 
Under  the  evidence  the  table  itself  indicates  that  the  run  between 
those  points  might  be  made  by  an  engineer  daily.  If,  because  of 
the  physical  strain  entailed  by  the  making  of  such  a  run,  an  engi- 
neer could  not  endure  it  for  more  than  12  or  14  days  in  each  month, 
that  might  have  been  shown  as  a  matter  of  defense;  and  in  fact 
the  defendant  did  introduce  evidence  tending  to  establish  this  de- 
fensive fact.  Just  what  weight  should  have  been  given  to  that 
evidence  was  for  determination  by  the  jury.  It  was  opinion  evi- 
dence, and  the  jury,  in  determining  its  effect,  had  the  right  to  lode 
to  all  the  facts  and  circumstances  proved." 

In  Jones,  132/189,  it  was  held  that,  evidence  having  been  actually 
introduced  to  establish  a  certain  fact,  it  was  not  error  for  the  court 
to  so  state  to  the  jury.  Beck,  J.,  said :  "Evidence  having  been  pro- 
duced as  to  the  age  of  the  plaintiff  and  his  life  expectancy,  and 
other  evidence  from  which  the  jury  could  have  fotmd  the  probable 
amount  of  his  annual  earnings,  it  was  not  objectionable  for  the  court 
to  charge  the  jury,  in  effect,  that  evidence  had  been  introduced  as 
to  what  was  the  value  of  the  life  of  the  deceased.  Such  a  charge 
did  not  fall  within  the  inhibition  contained  in  the  statute  against 
an  expression  or  intimation  by  the  court  as  to  what  had  been 
proved." 

The  amount  of  his  earnings,  or  the  value  of  his  life  to  his  family, 
should  be  based  upon  his  probable  earnings  in  the  professicm  or  vo- 
cation which  he  had  selected,  or  was  permanently  pursuing  at  the 
time  of  his  death.  Of  course  if  the  deceased  were  a  child,  or  a 
young  man  who  had  not  as  yet  selected  a  profession  or  vocation,  the 
rule  would  be  somewhat  different.  That  laid  down  in  Davis, 
60/329,  and  in  Young,  81/397,  might  then  be  proper. 

Whether  a  person's  capacity  to  earn  money  and  labor  successfully 
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would  be,  depends  considerably  upon  the  character  of  the  labor  and 
the  expectation  of  life  of  the  person.  Jackson,  C.  J.,  said :  "So  far 
as  the  plaintiff's  business  of  taking  the  ntunber  of  cars,  making  a 
memorandum  of  them  in  a  book  and  reporting  it,  is  concerned,  he 
would  last  longer  probably  than  one  in  more  active  and  harder  phys- 
ical labor  would  retain  the  capacity  to  work ;  and  his  trading  capac- 
ity, which  seems  from  the  evidence  to  have  increased  his  salary  from 
the  company  he  served,  would  also  endure  longer  than  the  capacity 
for  hard  labor.  It  is  very  questionable,  to  say  the  most  for  the 
fdaintiff  in  error,  whether  a  better  mode  of  settling  such  questions 
could  be  desired  than  by  referring  them  to  the  jury,  under  the  facts 
of  each  case,  in  respect  to  the  calling  and  sort  of  labor  the  deceased 
foUowed."    Pittman,  73/325,    Cited,  77/409. 

In  a  suit  to  recover  the  value  of  a  life  alleged  to  have  been  de- 
stroyed by  the  negligence  of  the  defendant,  it  is  proper  to  prove 
what  was  the  occupation  of  the  deceased  and  the  amount  of  money 
which  he  usually  made,  each  year,  in  his  business,  in  order  to  illus- 
trate his  earning  capacity.    Gomto,  129/204. 

411.   Snbject  continned. 

There  was  no  error  in  allowing  the  plaintiff  to  testify  that  her 
husband,  after  pajring  his  "cab  board,"  which  amounted  to  $5, 
brought  her  $59  at  the  end  of  every  month  he  was  at  work,  and  that 
he  had  no  other  means  or  resources  except  his  wages ;  the  evidence 
being  offered  to  show  what  were  the  earnings  of  the  deceased,  and 
the  objection  being  that  the  amount  turned  over  to  the  plaintiff  by 
her  husband  at  the  end  of  the  month  was  no  standard  by  which  to 
measure  his  earnings.    Moore,  94/457. 

Where  the  value  of  a  life  terminated  by  violence  is  to  be  ascer- 
tained, evidence  that  the  deceased  person  had  engaged  at  different 
times  in  various  pursuits,  and  of  what  he  made  or  was  capable  of 
making  in  each  of  these,  is  relevant,  although  at  the  time  of  his 
death  he  had  ceased  for  a  number  of  years  to  act  in  one  of  them,  his 
capacity  to  pursue  it  not  being  injured.  What  he  had  earned  in  it 
would  not  serve  as  a  direct  basis  for  estimating  the  value  of  the  life, 
but  might  be  looked  to  by  the  jury  in  estimating  his  capacity  to 
command  continuous,  profitable  employment  should  he  cease  to  pur- 
sue the  business  vocation  in  which  he  was  engaged  when  he  was 
kiUed.    Evidence  that  at  that  time  he  held  the  offices  of  postmaster 
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and  tax-collector,  and  of  the  amount  of  his  income  from  the  same, 
would  also  be  relevant  to  show  pecuniary  loss  for  the  unexpired 
term  of  office,  but  not  to  furnish  a  basis  of  direct  computation  for 
any  longer  period.    Christian,  90/124. 

In  Newton,  85/517,  it  was  held  that  in  using  life-tables  as  a  basis 
for  calculation  of  the  value  of  the  life  of  the  deceased,  the  gross 
value  when  ascertained  must  be  reduced  to  its  present  value  to  find 
the  sum  to  be  paid  to  the  plaintiff,  his  widow.  If  the  expectancy  of 
her  husband's  life  be  twelve  years,  the  verdict  should  be  for  a  sum 
not  larger  than  would  be  exhausted  at  the  end  of  that  time  by  ex- 
pending each  year  a  sum  equal  to  his  net  earnings,  the  homicide 
having  occurred  before  the  passage  of  the  statute  forbidding  any 
deduction  for  his  expenses.  Simmons,  J.,  said:  "The  rule  as  laid 
down  by  the  court,  at  the  suggestion  of  plaintiff's  counsel,  was  the 
rule  to  ascertain  the  gross  amount  of  the  value  of  the  life,  when  the 
court  should  have  gone  further,  and  instructed  the  jury  that,  after 
finding  this  gross  amount,  they  should  reduce  it  to  its  present  value. 
The  rule  as  given  would  show  what  amount  the  deceased  would 
have  earned,  or  been  entitled  to,  if  he  had  lived  to  the  time  the  mor- 
tuary tables  show  his  expectancy  to  be,  and  had  waited  for  the  money 
\mtil  he  had  earned  it;  but  as  the  money  recovered  by  the  widow 
must  be  paid  to  her  at  once,  this  gross  amount  should  be  reduced  to 
its  present  value.  The  amount  of  this  verdict,  if  put  at  interest  at 
seven  per  cent.,  would  give  to  this  widow  a  sum  greater  per  annum 
than  any  amount  of  earnings  which  her  husband  could  have  made  if 
he  had  lived,  even  admitting  the  guessing  and  speculative  opinions 
of  the  witnesses.  The  amount  of  the  verdict,  at  seven  per  cent 
interest,  would  give  her  $672  per  annum,  and,  at  the  end  of  the 
twelve  years,  the  expectancy  of  the  life  of  her  husband,  she  will 
have  had  this  $672  annually,  for  that  whole  length  of  time,  and  the 
amount  of  the  verdict  $9,600,  still  in  her  hands ;  whereas,  the  jury 
should  have  given  her  a  sum  that  would  be  exhausted  at  the  end  of 
twelve  years,  by  expending  each  year  an  amount  equal  to  the  net 
annual  earnings  of  the  husband.  Such  would  be  the  full  value  of 
his  life.  This  death  occurred  before  the  Act  of  1887,  which  forbids 
any  deduction  for  the  husband's  expenses.  Of  course,  the  gross 
annual  earnings  will  be  the  measure  in  cases  falling  under  this  act." 

In  Perkerson,  112/923,  it  was  ruled  that  in  an  action  for  the  hom- 
icide of  a  railroad  employee,  proof  of  his  usual  earnings  as  such 
employee,  within  a  reasonable  period  of  time  prior  to  his  death,  is 
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admissible.  There  is  no  arbitrary  rule  which  confines  the  proof  upon 
this  pcint  to  what  he  was  actually  earning  at  the  very  time  of  his 
death.  Fish,  J.,  said :  "It  is  pretty  well  established  that  in  proving 
the  value  of  the  life  of  a  deceased  employee  it  is  not  competent  to 
prove  that  he  was  in  the  line  of  promotion  in  his  calling,  and  the  in- 
creased rate  of  wages  which  he  would  have  received  if  promoted. 
8  Am.  &  Eng.  Enc.  Law  (2d  ed.),  943,  and  cases  cited.  See,  also, 
Allison,  86/145.  The  reason  for  the  rule  is  that  the  chances  for 
promotion  are  too  remote,  and  dependent  upon  too  many  contingen- 
cies to  be  considered.  8  Am.  &  Eng.  Enc.  Law  (2d  ed.),  943.  It 
is,  however,  competent  to  prove  what  were  the  accustomed  earnings 
of  the  deceased.  Abb.  Tr.  Ev.  (2d  ed.)  758;  Railroad  Co.  v. 
Clarke,  152  U.  S.  230,  14  Sup.  Ct.  579,  38  L.  Ed.  422;  Mclntyre  v. 
Railroad  Co.,  37  N.  Y.  287,  35  How.  Prac.  36.  The  apparent  reason 
for  this  rule  is  that  what  a  man  usually  earned,  within  a  reasonable 
period  of  time  prior  to  his  death,  is  about  as  reliable  data  upon 
which  to  estimate  what  his  probable  future  earnings  would  have 
been,  had  he  lived,  as  can  be  found.  It  is  not  permissible  to  prove 
what  the  deceased  could  have  earned  in  a  calling  in  which  he  had 
never  engaged,  but  for  which,  in  the  opinicm  of  witnesses,  he  was 
well  qualified.  Nor,  as  we  have  seen,  in  the  case  of  an  employee  to 
prove  that  there  were  chances  of  promotion  in  the  service  in  which 
he  was  engaged,  and  what  his  earnings  would  have  been  if  he  had 
Kved  and  been  promoted  to  a  more  remunerative  position  than  he 
had  ever  held.  The  proof  is  not  allowed  to  enter  the  domain  of 
pure  conjecture  or  speculation.  But  it  does  not  follow  from  this 
that  proof  of  what  a  railroad  employee  earned  up  to  a  short  while 
before  his  death,  in  his  chosen  calling,  is  to  be  excluded  because  at 
the  very  time  of  his  death  he  was  not  filling  the  particular  position 
or  positions  in  which  these  earnings  were  made.  Demonstrated 
skill  and  capacity  are  one  thing;  conjectural  skill  and  capacity  are 
another  thing.  Proof  of  wages  actually  earned  and  received  by  an 
employee  in  a  nonpolitical  position,  for  which  he  had  demonstrated 
his  fitness,  which  go  to  make  up  his  average  earnings,  within  a  rea- 
sonable period  of  time  prior  to  his  death,  is  different  from  proof  of 
his  probable  chances,  had  he  survived,  to  be  promoted  to  a  better 
position  than  he  had  ever  occupied,  and  for  which  he  had  not  demon- 
strated his  fitness,  in  which  he  could  have  earned  higher  wages  than 
he  had  ever  done  in  the  past.  In  the  one  case  the  proof  deals  with 
established  facts  and  demonstrated  capacity;   in  the  other  it  has  to 
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do  with  imaginary  facts  and  speculative  capacity.  In  the  c»ie  case 
the  proof  shows  what  a  man  has  actually  earned;  in  the  other  it 
shows  what,  under  speculative  contingencies,  he  could  earn.  What 
were  this  young  man's  accustomed  earnings?  What  was  his 
demonstrated  capacity  to  earn  money?  It  seems  to  us  that  there 
are  questions  which  a  jury  could  properly  consider,  along  mth  others 
involving  his  age,  his  health,  his  habits,  his  expectancy  of  life,  etc, 
in  determining  the  financial  value  of  his  life.'' 
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CHAPTER  21. 

TORTS  TO  WIFE  OR  CHILD. 

413.  Right  of  action  conferred. 

413.  Torts  to  child,  loss  of  service  gist  of  the  action. 

414.  Action  against  physicians  for  negligence. 

415.  Infant  must  be  capable  of  rendering  service  at  the  time  of  the  in- 

jury. 
41«.  Where  child  was  in  the  chain-gang  at  the  time  of  the  injury. 

417.  Negligence  of  the  father  as  a  defense. 

418.  Where  not  necessary  for  father  to  allege  that  he  or  son  was  free 

from  fault. 

419.  Diligence  of  child. 

4S0.  Diligence  of  factory  superintendent 
481.  Where  wife  may  sue. 

432.  Action  for  injury  to  wife's  person. 

433.  Emancipation  of  child. 

484.  Damages  computed  for  remnant  of  minority. 

435.  Expenses  may  be  recovered. 

43A.  Rights  of  father  not  the  same  as  minor's  rights. 

412.  Bight  of  action  conferred. 

Section  4412  (3816)  of  the  Code  declares  that  every  person  may 
recover  for  torts  committed  to  himself,  or  his  wife,  or  his  child,  or 
his  ward,  or  his  servant. 

The  torts  contemplated  by  this  section  are  the  class  of  torts  for 
which  damages  could  have  been  recovered  at  common  law  for  loss 
of  services  of  the  wife,  child,  ward,  or  servant.  Chick,  57/360. 
The  section  should  be  construed  in  the  light  of  the  common  law  of 
force  in  this  State,  as  it  is  declaratory  of  that  law.  Allen,  54/505 ; 
BeU,  73/521;  Frazier,  101/72. 

By  the  common  law  a  father  may  sue  for  injuries  to  his  minor  son, 
as  for  injuries  to  a  servant,  if  the  son  is  old  enough  to  render  serv- 
ices. Shields,  15/349.  Cited,  53/685;  54/505;  57/358;  60/321; 
64/476;  100/47;  104/811. 

The  father  may  sue  for  any  trespass  done  or  damage  sustained 
whereby  he  loses  the  services  of  the  child,  as  also  for  any  expense 
incurred  resulting  from  such  injury.  Brinson,  64/475.  Cited, 
87/710. 

Where  a  father  hires  his  minor  son  to  an  employer  to  do  certain 
work,  and  the  employer,  without  the  father's  consent,  puts  the  son 
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to  a  different  and  more  dangerous  employment,  and  the  latter  is 
injured,  the  father  has  a  cause  of  action  against  the  employer  for 
the  recovery  of  such  diminution  in  the  value  of  the  child's  prospec- 
tive services,  between  the  date  of  the  injury  and  the  date  of  his  at- 
taining his  majority,  as  the  injury  may  have  occasioned.  Braswell 
V.  Garfield  Cotton  OU  Mill  Co.,  7  G.  A.  167. 

For  a  n^ligent  injury  to  a  minor,  causing  loss  of  services  and  en- 
tailing expenses  of  medicine  and  nursing,  the  right  of  action  is  in 
the  father,  if  he  be  alive  at  the  time  of  the  injury.  If  for  such  a 
tort  a  right  of  action  accrued,  it  did  so  immediately  upon  the  hap- 
pening of  the  injury,  and  was  in  the  father,  although  he  may  have 
been  injured  at  the  same  time  with  the  child,  and  may  have  lived 
only  a  short  time  thereafter.  In  such  a  case,  if  a  right  of  action 
arose  to  the  father,  and  he  died  before  any  suit  was  brought,  the 
cause  of  action  did  not  survive  to  the  mother  of  the  child.  King, 
126/794. 

In  Flemister,  120/524,  it  was  held  that  a  father  loses  the  right  to 
sue  for  and  recover  the  value  of  his  minor  child's  services  by  vol- 
untarily releasing  his  parental  control  to  a  third  person,  or  by  fail- 
ing to  provide  for  his  or  her  maintenance.  The  evidence  demanded 
a  finding  that  the  plaintiff  had  lost  all  parental  control  over  his  child 
in  both  of  the  ways  indicated  in  the  preceding  note.  Cobb,  J.,  said : 
The  code  provides  that  until  majority  a  father  is  entitied  to  the 
services  of  his  child  and  the  proceeds  of  his  labor;  and  that  this 
parental  power  is  lost  '(1)  by  voluntary  contract,  releasing  the  right 
to  a  third  person ;  (2)  by  consenting  to  the  adoption  of  the  child  by 
a  third  person;  (3)  by  the  failure  of  the  father  to  provide  neces- 
saries for  his  child,  or  his  abandonment;'  and  by  other  acts  of  the 
father  not  necessary  to  be  specially  alluded  to  here.  Code,  §  3021 
(2502).  The  grandmother  of  the  deceased  child,  whose  name  was 
Mary,  testified  as  follows:  'I  was  Mary's  grandmother.  Her 
mother  gave  her  to  me  on  her  deathbed  when  Mary  was  about  two 
years  old.  Her  mother  told  me  to  take  her  little  children,  Matilda, 
Mary,  and  Lige,  and  keep  them  and  care  for  them  until  they  were 
grown.  Her  husband  was  there  at  the  deathbed  at  the  time,  and 
gave  his  consent.  After  my  daughter's  death  I  took  them.  Matilda 
was  four  years  old,  and  Lige  was  six  months  old.  I  kept  Mary 
from  that  time  until  her  death.  I  fed  her  and  lodged  her  and 
clothed  and  nursed  her  when  she  was  sick.  J  would  dress  her  in 
the  morning  and  put  her  to  bed  at  night.    I  did  everything  for  her. 
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Robert  Flcmister,  her  father,  did  not  do  anything  for  her,  or  any 
of  his  children,  from  the  time  his  wife  died.  He  did  not  look  after 
them.  Robert  Flemister  did  not  stay  at  my  house.  He  gave  these 
children  to  me,  and  I  was  to  keep  them  until  they  got  grown. 
*  *  *  Her  father  Robert  Flemister  did  not  contribute  anything 
to  her  maintenance  or  support.  He  did  not  exercise  any  authority 
over  her,  nor  do  anything  for  her.  My  daughter  Cely  gave  me  that 
child,  and  Robert  was  willing  to  it.'  This  evidence  was  substan- 
tiated in  every  material  particular  by  that  of  the  grandfather,  who 
also  testified  that  about  a  year  before  the  child's  death  the  father 
went  away  and  nothing  was  heard  from  him  until  some  time  after 
she  was  killed.  The  father  was  not  at  the  trial,  and  the  two  wit- 
nesses above  referred  to  testified  that  they  did  not  know  his  where- 
abouts. None  of  the  evidence  above  set  out  was  contradicted  in  any 
material  particular.  It  demanded  a  finding  that  the  father  had  re- 
leased all  parental  control  over  the  child  both  by  voluntary  contract 
and  by  failing  to  provide  for  the  child  for  five  years.  Having  re- 
leased all  parental  control  and  all  right  to  the  services  of  his  child, 
the  father  necessarily  lost  the  right  to  sue  for  and  recover  the  value 
of  such  services.  Smith,  93  G.  A.  742.  It  follows  that  a  new  trial 
should  have  been  granted.  As  the  plaintiff  would  not  have  been 
entitled  to  recover  had  he  been  suing  for  his  own  benefit,  no  re- 
covery could  be  had  by  him  for  the  benefit  of  his  attorney.  Owens, 
119/833." 

413.   Torts  to  child,  loss  of  service  gist  of  the  action. 

The  loss  of  the  services  of  the  child  by  the  parent  is  the  gist,  the 
essential  ground  or  object  of  the  action  in  point  of  law,  without 
which  there  would  be  no  cause  of  action.  The  wrong  consists  in 
actual  damage  by  reason  of  loss  of  service,  or  capacity  to  serve. 
While  to  recover  it  is  necessary  to  show  both  the  negligent  injury  or 
homicide,  and  loss  of  service,  the  latter  being  the  source  of  damage 
as  to  the  father,  is  the  gist  of  the  action,  and  the  rights  of  the 
parties  are  to  be  established  by  the  law  applicable  under  such  cir- 
cumstances in  the  relation  of  master  and  servant.  Allen,  54/505. 
Cited,  87/710;  104/811;  100/47;  101/70. 

Accordingly,  it  must  be  alleged  and  shown  that  the  homicide — in 
case  of  homicide — resulted  in  loss  to  the  parent  of  the  services  of 
the  child.  If  the  declaration  merely  alleges  that  the  minor  child  has 
been  killed  by  the  carelessness  and  negligence  of  the  railroad  corn- 
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pany,  whereby  the  plaintiff  is  damaged,  no  cause  of  action  is  set  out 
and  there  is  nothing  to  amend  by.  Bell,  73/520.  And  when  the  ac- 
tion was  by  a  mother  and  the  declaration  counted  apparently  on  the 
homicide,  and  not  on  the  loss  of  service,  as  the  grievance  to  be  re- 
dressed and  there  being  no  claim  of  right  in  the  mother  to  the  soa's 
service  or  to  recover  hire  for  it,  the  declaration  was  treated  as  not 
amendable.    Smith,  84/183.    Cited,  5  G.  A.  456. 

Where  plaintiff's  declaration  claimed  damages  for  the  loss  of  serv- 
ices of  her  minor  son,  who  was  injured  on  defendant's  road,  the 
further  allegation,  by  way  of  showing  the  aggravated  nature  of  the 
case,  that  death  resulted  from  such  injuries,  does  not  change  the  na- 
ture of  the  action  so  as  to  make  it  a  suit  for  the  homicide  of  the 
son.  For  the  former  she  could  recover;  for  the  latter  she  could 
not.    Chick,  57/357. 

In  Davis  v.  Augusta  Factory,  87/648,  the  plaintiff's  daughter  was 
fifteen  years  of  age.  Through  the  negligence  of  defendant,  in  fur- 
nishing unsafe  machinery  for  her  to  work  with  in  its  cotton-mill,  she 
was  injured  and  died  of  the  injury.  The  action  was  for  the  loss  of 
her  labor  and  services,  and  for  expenses  incurred  in  her  last  illness, 
death  and  burial.  It  was  held  that  a  father  may  recover  damages 
against  the  wrong-doer  for  loss  of  labor  and  services  of  his  minor 
child,  and  for  burial  and  other  expenses  incurred  on  account  of  the 
negligent  homicide  of  the  child,  such  child  being  old  enough  to  per- 
form labor,  and  having  lived  f or^  several  days  after  the  infliction  of 
the  injury  resulting  in  death. 

414.   Aotion  against  physicians  for  negligence. 

Bell  V.  Wooten,  53/684,  was  an  action  brought  against  the  defend- 
ants as  physicians  and  surgeons  for  so  unskillfuUy  and  negligently 
amputating  the  leg  of  the  plaintiff's  son  as  to  cause  death.  It  was 
not  alleged  that  the  son  was  a  minor  and  that  plaintiff  was  entitled 
to  his  services  as  such  minor,  and  therefore  no  sufiicient  cause  of 
action  was  shown.  A  parent  can  not  recover  for  the  homicide  of 
his  son  without  alleging  facts  showing  pecuniary  damage  to  have 
been  sustained  by  him. 

416.  Infant  mast  be  capable  of  rendering  service  at  the  time 
of  the  injury. 

The  loss  of  service  being  the  cause  of  action,  it  follows  that  if  the 
infant  is  incapable  of  rendering  service  at  the  time  of  the  injury,  the 


Digitized  by 


Google 


883]  CHAPTER  21.  [§415 
Torts  to  wife  or  child. 

parent  can  not  recover.  In  Shields,  15/349,  the  boy  was  eighteen 
years  of  age ;  in  McDowell,  60/320,  the  girl  was  eighteen ;  in  Chick, 
60/357,  the  boy  was  twenty  years  of  age;  in  Frazier,  101/70,  the 
boy  was  fourteen  3rears  of  age;  in  Maloy,  77/237,  the  boy  was 
twenty  years  of  age,  and,  in  them  all,  recoveries  were  allowed.  In 
Allen,  54/503,  the  boy  was  two  years  old  and  a  demurrer  to  the 
declaration  was  sustained  on  the  ground  that  he  was  incapable  of 
rending  service  at  the  time  of  the  injury. 

In  Sugarman,  94/604,  the  child  was  not  quite  five  years  old.  The 
suit  was  to  recover  for  her  services  during  minority,  and  the  decla- 
ration alleged  that,  "As  she  advanced  in  years  her  services  would 
have  become  of  great  value  to  the  father,"  though  it  did  not  dis- 
tincdy  aver  that  at  the  time  of  the  killing  the  child  was  capable  of 
rendering  services  of  any  value.  An  amendment  was  allowed  alleg- 
ing that  the  child  was  old  enough  to  render,  and  did  in  fact  render, 
certain  specified  services,  and  the  same  were,  at  the  time  of  her 
death,  of  a  stated  value  per  month.    Cited,  106/879. 

In  Convenia,  100/46,  it  was  held  that  although  the  declaration 
stated  facts  showing  the  tortious  killing  of  the  plaintiff's  child  by  the 
defendant,  and  alleged  that  the  child  "was  a  boy  well  formed,  preco- 
cious, and  of  strong  and  robust  physical  powers  for  a  child  of  his 
age ;  that  he  was  ph3rsically  sound  in  every  respect,  and  was  capable 
of  rendering,  and  did  render,  to  the  plaintiff  valuable  services,  by 
going  upon  errands  to  neighbors  residing  near  to  plaintiff's  resi- 
dence, picking  up  and  bringing  in  coal  and  chips  to  make  and  keep 
burning  fires  in  the  house,  bringing  the  broom  and  other  articles 
used  in  house-cleaning  to  his  mother,  picking  up  and  carrying  out  of 
the  house  trash  and  litter  which  tended  to  render  untidy  in  appear- 
ance plaintiff's  home,  watching  and  amusing  plaintiff's  younger  child 
while  his  wife  was  engaged  in  cooking  and  attending  to  her  house- 
hold duties;  and  that  these  services  were  worth  to  the  plaintiff  the 
sum  of  two  dollars  per  month" — ^no  cause  of  action  entitiing  the 
plaintiff  to  recover  for  the  child's  services  was  set  forth,  it  being  also 
all^;ed  in  the  declaration  that  the  child  was  only  one  year,  eight 
months,  and  ten  days  old.  The  allegations  of  the  declaration  should 
be  construed  all  together,  and  the  courts  will  take  judicial  cognizance 
of  the  fact  that  an  infant  of  this  age  is  incapable  of  rendering  val- 
uable services.  Simmons,  C.  J.,  said :  "In  the  case  of  Minnesota  v. 
Barber,  136  U.  S.  321,  10  Sup.  Ct.  862,  Mr.  Justice  Harlan  said:  'If 
a  fact  alleged  to  exist,  upon  which  the  rights  of  parties  depend,  is 
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within  common  experience  and  knowledge,  it  is  one  of  which  the 
courts  will  take  judicial  notice.*  In  Ho  Ah  Kow  v,  Nunan,  5  Sawy. 
560,  Fed.  Cas.  6546,  Mr.  Justice  Field  said,  'We  can  not  shut  our 
eyes  to  matters  of  public  notoriety  and  general  cognizance.  When 
we  take  our  seats  on  the  bench,  we  are  not  struck  with  blindness,  and 
forbidden  to  know  as  judges  what  we  see  as  men.'  In  the  case  of 
King  V.  Gallun,  109  U.  S.  99,  3  Sup.  Ct.  85,  it  was  held  that  'the 
court  will  take  judicial  notice  of  matters  of  common  knowledge,  and 
of  things  in  common  use.'  'Courts  will  take  judicial  notice  of  facts 
generally  known  as  of  uniform  occurrence,  or  the  invariable  action  of 
natural  laws.'  12  Am.  &  Eng.  Enc.  Law,  p.  196.  The  fact  that  a  child 
of  less  than  two  years  of  age  can  not  perform  any  services  of  value 
to  its  parent  is  a  matter  of  common  knowledge  to  all  men.  It  is  as  well 
known  to  the  judge  as  it  is  to  the  jury.  It  being  so  known  to  the  judge, 
why  should  he  not  act  upon  it,  when  he  is  called  upon  to  do  so  by 
proper  pleading?  Why  is  he  less  qualified  than  the  jury  to  declare  a 
well-known  fact  ?  Why  should  he  submit  such  a  question  to  a  jury, 
when,  if  they  found  contrary  to  this  well-known  fact,  he  would  be 
compelled  to  set  aside  their  verdict?  Why  should  he  go  through 
the  farce  of  a  trial,  at  the  expense  of  the  country  in  time  and  mcwiey, 
in  order  to  have  a  jury  decide  a  fact  which  is  already  well  known 
to  every  one?  There  is  no  necessity  for  a  jury  trial  when  there  is 
no  issue  of  fact.  In  our  opinion,  there  can  be  no  issue  of  fact  as  to 
the  ability  of  a  child  two  years  old  to  perform  valuable  services. 
Even  if  the  parent  should  testify  that  a  child  of  that  age  could  ren- 
der services  of  the  value  of  two  dollars  per  month,  it  would  be  so 
inconsistent  with  every  person's  knowledge  of  the  incapacity  of 
children  of  that  age  to  render  service  that  such  testimony  would  be 
unworthy  of  credit.  In  the  case  of  Hall  v,  Hollander,  10  E.  C.  L. 
746,  4  Bam.  &  C.  660,  Bayley,  J.,  in  discussing  an  injury  to  a  child 
two  and  a  half  years  old,  said :  'It  is  manifest  that  the  child  was 
incapable  of  performing  any  service.' "  Atkinson,  J.,  dissenting. 
Cited,  100/566;  106/878. 

In  Arnold,  100/566,  where  the  child  was  between  two  and  a  half 
and  three  years  of  age,  the  decision  in  Covenia,  supra,  was  adhered 
to,  and  Fish,  J.,  said :  "The  difference  in  the  ages  of  the  children  in 
the  two  cases  is  not  sufiicient  to  authorize  the  apfdication  to  this 
case  of  a  principle  different  from  one  which  controlled  the  decision 
in  the  other.  The  reasons  given  by  Chief  Justice  Simmons,  in  the 
opinion  in  the  Covenia  case,  for  taking  judicial  cognizance  of  the 
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fact  that  a  child  less  than  two  years  old  is  incapable  of  rendering 
'such  services  as  would  authorize  the  parent  to  recover'  for  the  loss 
of  them,  are  equally  applicable  in  a  case  where  the  child  for  whose 
death  a  recovery  is  sought  is  alleged  to  have  been  between  two  and 
a  half  and  three  years  of  age.  It  follows  that  the  court  erred  in  not 
sustaining  the  demurrer  to  the  declaration."    Cited,  106/878. 

In  Crawford,  106/870,  the  child  was  four  and  a  half  years  old 
and  it  was  held  that  the  question  whether  a  particular  child  of  such 
age  was  capable  of  rendering  any  valuable  service  to  its  father  should 
be  left  to  a  jury  to  determine,  in  the  light  of  the  evidence  submitted 
upon  the  point.  Fish,  J.,  said:  "Because  a  child  is  too  young  to 
exercise  any  care  for  its  own  safety,  we  do  not  think  it  necessarily 
follows  that  it  can  not  render  any  services  of  value  to  its  parents.  It 
is  easy  enough  for  a  court  to  decide,  as  a  matter  of  law,  that  any 
child  of  a  given  age  is  incapable  of  rendering  valuable  services,  not- 
witfistanding  the  allegations  of  a  petition  may  be  to  the  contrary, 
where  the  age  in  question  is  such  that,  according  to  all  human  ob- 
servation and  experience,  it  would  be  utterly  preposterous  to  believe 
that  a  child  who  had  not  passed  beyond  that  age  could  render  such 
services.  For  instance,  no  sensible  man  believes  that  any  child  only 
a  year  old  can  perform  service  of  value  to  its  parents.  But  by  grad- 
ually increasing  the  age  we  must  sooner  or  later  arrive  at  an  age 
which  is  debatable  ground — where  reasonable  minds  will  differ  in 
opinion  upon  the  question  whether  any  child  of  that  particular  age 
can  render  service  of  pecuniary  worth.  Just  when  that  debatable 
ground  will  be  reached  it  is,  in  the  very  nature  of  things,  impossible 
to  determine.  When  the  line  is  reached  where  it  seems  possible  that 
reasonable  minds  may  begin  to  differ  upon  this  question,  the  only 
safe  course  for  a  court  to  pursue  is  to  leave  the  determination  of  the 
question  to  a  jury." 

416.   Where  child  was  in  the  chain-gang  at  the  time  of  the 
injury. 

In  Amos,  104/809,  it  was  held  that  a  tortious  act  which  deprives 
a  minor  of  his  ability  to  render  valuable  services  will  give  the  parent 
a  right  of  action  against  the  wrong-doer,  although  sudi  tort  may  re- 
sult in  the  death  of  the  minor,  and  although  at  the  time  of  the  in- 
jury he  may  be  serving,  for  a  violation  of  a  penal  law,  a  term  in 
the  chain-gang,  which  expires  in  a  short  time,  and  before  his  ma- 
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jority.  Lewis,  J.,  said :  "It  is  insisted  that,  inasmuch  as  the  injury 
to  the  child  occurred  at  a  time  when  its  services  could  not  be  com- 
manded by  the  parent,  there  can  be  no  recovery,  and  the  dedsicm 
of  this  court  in  the  case  of  Smith  v.  Hatcher,  s%^a,  is  relied  on  to 
sustain  this  position.  In  that  case  the  suit  for  the  homicide  of 
the  child,  based  upon  a  new  right  given  by  statute  to  the  parent 
which  did  not  exist  at  common  law.  Under  the  Code,  §  4424  (3828) 
the  right  is  founded  upon  the  dependency  of  the  parent  on  the  diild 
at  the  time  of  the  injury,  and,  further,  upon  the  fact  that  the  child 
was  contributing  to  the  support  of  the  parent  The  decision  of  the 
court  is  expressly  founded  on  the  use  in  the  statute  of  the  words 
'is'  and  'contributes,'  in  the  present  tense,  the  court  simply  ruling 
that,  under  the  statute  as  construed,  the  parent  must  at  the  very 
time  of  the  injury  be  dependent  upon  the  child,  and  the  child  at 
such  time  must  be  actually  contributing  to  the  parent's  support. 
The  action  in  the  case  now  under  review,  however,  is  not  founded 
upon  this  statute,  but  upon  principles  of  the  common  law,  and  hence 
the  decision  above  cited  in  nowise  conflicts  with  the  principles  herein 
annotmced.  Nor  is  the  decision  in  the  case  of  Allen,  su^a,  in  pcnnt. 
That  was  an  action  by  a  father  for  damages  on  account  of  the  homi* 
cide  of  his  infant  child,  and  the  decision  was  based  upon  the  idea 
that  the  child,  on  account  of  its  infancy,  was  at  the  time  incapable 
of  rendering  any  service.  There  is  sound  reason  for  that  rule.  It 
would  be  a  matter  of  mere  speculation  as  to  when  an  infant,  if  ever, 
would  reach  an  age  when  it  could  render  service;  and,  even  if  it 
should  reach  that  period  in  its  life  when  it  would  be  old  enough  to 
work,  the  value  of  such  services  would  depend  upon  the  contin- 
gencies of  mental  and  physical  development,  which  could  not  be 
foreseen.  In  order  to  maintain  this  acticHi,  it  is  necessary  that  the 
child  at  the  time  of  its  injury  should  be  actually  capable  of  render- 
ing service  to  the  plaintiff.  The  contrary  rule  seems  also  to  have 
prevailed  in  England,  but  in  this  country  the  decisions  have  been 
more  liberal  to  the  parent,  and  it  is  enough  that  the  parent  retains 
the  right  to  claim  the  services  of  the  child.  17  Am.  &  Eng.  Enc 
Law,  pp.  385,  386.  In  the  case  of  Shields,  s%pra,  Benning,  J.,  says: 
'May  a  father  treat  his  minor  son  as  his  servant,  and  sue  for  an 
injury  to  the  son,  as  for  an  injury  to  a  servant?  If  the  son  be  old 
enough  to  render  service,  the  father  may.'  To  use  an  illustration 
presented  in  the  argument  of  counsel  for  plaintiff  in  error:  Sup- 
pose a  child  eighteen  years  of  age  is  attending  college,  and  is  a 
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positive  expense  to  his  parent,  and  renders  no  service  whatever; 
we  apprehend  it  would  not  be  seriously  contended  that  there  could 
be  no  recovery  by  the  parent  for  an  injury  to  him.  Or  suppose 
the  child  should  have  a  spell  of  illness  for  several  months,  and 
while  in  that  condition  should  receive  an  injury,  when  at  the  time 
it  was  unable  to  render  service  on  account  of  sickness;  certainly 
this  condition  could  not  operate  as  a  bar  to  the  parent's  right  of  ac- 
tion. Neither  would  it  aflfect  the  right  of  a  parent  to  have  redress 
for  such  injuries  because  the  child  is  at  the  time  temporarily  en- 
gaged in  the  service  of  another.  In  1  Jagg.  Torts,  pp.  451,  452,  the 
rule  is  expressed  in  the  following  language :  'It  is  not  necessary  to 
show  that  the  child  rendered  valuable  services.  Pouring  tea  or 
milking  cows  has  been  held  to  be  an  act  of  service.  Services  may 
amtinue,  notwithstanding  a  temporary  absence.  Even  a  married 
daughter  living  apart  from  her  husband  may,  in  this  sense,  render 
services  to  her  father.  Proof  of  actual  service  of  an  infant  is  un- 
necessary. Right  to  service  is  enough.  If  the  child  is  of  age,  there 
must  have  been  loss  of  service  to  entitle  the  parent  to  recover. 
The  legal  right  of  the  parent  at  the  time  to  command  the  service 
of  tiie  child,  though  she  resides  and  is  temporarily  employed  else- 
where, is  sufficient.  It  rests  on  his  legal  obligation  to  provide  for 
her  support  and  education,  and  his  consequent  right  to  the  profits 
of  her  labor.  This  fiction  of  service  as  a  basis  of  the  right  of  the 
parent  to  sue  for  wrongs  done  the  child  is  generally  recognized  in 
America,  although  much  criticised.' "    Cited,  7  G.  A.  169. 

417.   Negligence  of  the  father  a  defense. 

In  Hooper,  112/96,  the  plaintiff  sued  for  injuries  to  his  minor 
son,  and  he  alleged:  "Defendant's  railroad  runs  through  petition- 
er's farm.  There  is  also  a  wagon-road  running  through  said  farm, 
and  crossing  defendant's  railway  upon  said  farm.  As  the  wagon- 
road  approaches  the  railroad,  it  passes  over  a  bridge  built  by  defend- 
ant over  one  of  its  ditches.  The  bridge  forms  a  part  of  the  ap- 
proach to  the  railroad,  and  is  entirely  upon  defendant's  right  of 
way.  This  wagon-road  has  been  in  constant  use  by  the  public,  and 
has  been  recognized  and  kept  up  by  defendant  for  twenty  years  or 
more."  He  then  alleged  that  the  defendant  negligently  allowed  the 
bridge  to  become  rotten  and  unsafe,  which  caused  the  injury.  The 
trial  judge  gave  charges  which,  in  substance,  laid  down  the  rule  that 
a  father  who  used,  or  permitted  his  minor  son  to  use,  a  given  bridge, 
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with  full  knowledge  of  specified  defects  therein,  could  not  recover 
for  injuries  occasioned  solely  by  reason  thereof,  and  they  were 
approved. 

418.  Where  not  necessary  for  father  to  aUege  that  he  or 
son  was  free  from  fault. 

N^ligence  of  the  railroad  company  being  presumed  when  injury 
by  the  running  of  its  train  is  shown,  it  is  not  necessary  for  a  f adier, 
suing  for  loss  of  the  services  of  his  minor  son,  not  an  employee  of 
the  company,  who  was  killed  on  a  public  crossing,  to  all^;e  in  bis 
declaration  either  that  he  or  the  son  was  in  the  exercise  of  due 
care,  or  was  without  fault.  Lumpkin,  J.,  said :  "If  the  deceased  was 
in  fault,  or  could  by  the  exercise  of  reasonable  care  have  avoided 
the  injury,  these  were  matters  of  defense.  Deer.  N^.  §  400;  3 
Lawson,  Rights,  Rem.  &  Pr.  §  1216;  Pierce,  R.  R.  322.  The  fore- 
going authorities  sustain  the  above  rulings,  though  they  show  also 
that,  if  the  declaration  itself  alleges  facts  from  which  consent  to 
the  injury,  negligence  on  the  part  of  the  person  injured,  or  failure  <mi 
his  part  to  exercise  due  care  to  avoid  the  consequences  of  defend- 
ant's negligence  may  be  inferred,  then  the  declaration  must  go 
further,  and  avoid  or  explain  such  facts,  and  make  defendant's 
liability  appear  notwithstanding  the  same.  The  presumption  under 
our  Code  being  against  the  railroad,  if  injury  and  negligence  by  de- 
fendant are  dearly  set  forth,  the  declaration  is  sufficient,  as  to 
these  points,  and  need  not,  when  the  plaintiff  or  person  injured  is 
not  an  employee  of  the  company,  further  allege  diligence  or  freedom 
from  negligence  on  the  part  of  such  plaintiff  or  person  injured, 
unless  the  declaration  itself  contains  averments  tending  to  relieve 
defendant  of  the  legal  presumption  against  it"  Evans,  87/673. 
Cited,  135/637. 

419.  Diligence  of  child. 

Where  the  rule  of  a  railroad  company  provided  that  while  a 
coupler  was  between  the  cars,  the  train  should  not  be  put  in  motion, 
a  coupler  so  engaged  had  the  right  to  presume  that  it  would  not  be 
moved,  and  that  he  could  pass  between  the  projecting  beams  of  the 
cars,  which  he  could  have  done  if  the  train  had  not  been  moved; 
and  if,  while  so  passing  out,  under  a  signal  given  by  another  servant 
of  the  company,  the  engineer  backed  the  train,  and  the  coupler  was 
caught  between  the  projecting  beams  and  crushed  to  death,  if  he 
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were  a  minor,  his  father  could  recover  for  the  loss  of  his  services ; 
and  a  recovery  would  not  be  prevented  by  the  fact  that  the  deceased 
might  have  passed  under  the  beams  in  safety  by  stooping.  Harrison, 
73/744. 

Whether  after  notice  from  a  parent  to  a  railroad  company  not 
to  employ  her  minor  son,  but  it  does  so  and  the  minor  is  injured 
while  in  such  emplo)rment,  the  company  can  plead  his  negligence 
in  defense  to  an  action  for  the  injury  brought  by  the  parent,  be- 
comes immaterial,  if  the  parent  allege  that  the  minor  was  injured 
through  no  fault  of  his  own,  and  the  cause  be  tried  upon  this  issue 
mainly.    Hunnicutt,  85/195. 

Under  the  declaration  and  the  evidence,  this  case  should  have 
turned,  as  to  the  question  of  the  defendant's  liability,  upon  whether 
the  conductor  ordered  the  plaintiff's  daughter  to  jump  from  the 
train  while  in  motion;  and,  if  so,  whether  the  daughter  was  free 
from  plain,  and  manifest  fault  in  obeying  the  order.  If  the  order 
was  not  given,  or  if  it  should  have  been  disobeyed  on  account  of  the 
obvions  danger  of  complying  with  it,  there  could  be  no  recovery; 
otherwise  there  could  be  a  recovery,  measured  by  the  loss  of  services, 
reduced  to  their  present  net  value,  from  the  time  of  the  injury  up 
to  the  time  when  the  daughter  would  attain  her  majority,  to  which 
should  be  added  any  expense  to  the  plaintiff  occasioned  by  the  in- 
jury. As  the  daughter  was  about  seventeen  years  of  age,  she  should 
not  be  treated,  with  respect  to  her  duty  to  care  for  her  own  safety, 
as  a  child  of  "tender  years,"  but  should  be  treated  as  a  person  who 
is  presumptively  chargeable  with  the  exercise  of  the  ordinary  dis- 
cretion possessed  by  young  persons  of  her  class  and  condition. 
Hughes,  92/388.    Cited,  97/381 ;  107/138. 

420.   Diligence  of  factory  superintendent. 

Although  an  infant  employee  in  a  factory  may  not  have  been  in 
the  line  of  her  duty  at  the  time  of  an  injury  to  her,  yet  if  she  was 
set  to  work  upon  a  particular  frame,  and  what  she  did  in  cleaning 
the  machinery  was  done  under  the  direction  of  the  superintendent 
of  the  work,  and  he  did  not  forbid  her  engaging  therein,  he  was 
bound  to  ordinary  diligence  in  supervising  her  conduct,  and  if  nec- 
essary to  her  protection,  he  not  only  might  use  coercion  to  restrain 
her  irom  risk  and  exposure,  but  it  was  his  duty  to  do  so,  and  for 
n^lecting  his  obligation  in  this  respect  his  principal  would  be  re- 
sponsible.   Sections  3141  (2619)  and  3142  (2620)  of  the  Code,  do 
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not  lessen  the  obligation  of  the  employer  to  loc^  to  the  safety  and 
protection  of  the  minor  operative,  or  interfere  with  the  right  of 
the  parent  to  the  earnings  of  his  minor  child,  but  afford  another 
saf^[uard  against  the  perscmal  abuse  of  the  minor  by  limiting  the 
authority  over  him  so  far  as  they  express,  but  no  further.  Augusta 
Factory  v.  Barnes,  72/217. 

421.  When  wife  may  sue. 

A  wife,  while  living  in  a  state  of  separation  from  her  husband, 
who  has  abandoned  and  failed  to  provide  for  her  and  their  minor 
child,  having  the  entire  care  and  custody  of  the  child,  is  entitled  to 
maintain  an  action  against  a  railway  company  for  injuries  negli- 
gently inflicted  upon  the  child  since  the  separation  took  place,  by 
reason  of  which  she  is  deprived  of  his  services.  Smith,  93/742. 
Cited,  104/814;  126/797. 

A  mother  has  a  right  of  action  for  such  a  tort  when  the  father 
has  abandoned  his  family  and  all  custody  and  control  of  the  minor. 
The  allegation  in  this  petition  of  such  abandonment  by  the  father 
is  sufiicient  as  against  a  general  demurrer.  Lewis,  J.,  said :  "It  is 
further  insisted  by  counsel  for  defendant  in  error  that  the  declara- 
tion in  this  case  does  not  sufiiciently  show  that  the  mother,  instead 
of  the  father,  had  a  right  of  action  for  this  injury  to  her  son.  Under 
§  2994  (2475)  of  the  Code,  it  is  declared  that  'if  the  wife  is  living 
separate  from  the  husband,  she  may  sue  for  such  torts,  and  also 
torts  to  her  children,  and  recover  the  same  to  her  use.'  The  peti- 
tion alleges  that  the  father  had  deserted  the  mother  long  ago;  that, 
before  the  injury  to  her  child,  she  had  received  his  services,  and 
would  have  continued  to  receive  them  had  he  not  been  injured. 
This  allegation,  under  the  statute,  is  certainly  sufiicient,  in  the  ab- 
sence of  a  special  demurrer.  The  statute  only  requires  the  wife  to 
be  living  separate  from  the  husband  in  order  to  give  her  the  right 
of  action;  and  we  see  no  other  construction  that  can  be  reasonably 
put  upon  the  words  of  the  petition  except  that  the  pleader  meant 
this  state  of  separation  existed  at  the  time  of  the  conunission  of  the 
tort  and  the  bringing  of  the  action."    Amos,  104/809. 

In  Maloy,  77/237,  it  was  held  that  where  a  husband  and  wife  are 
living  separately,  and  the  wife  was  using  the  wages  of  her  minor  son 
for  the  support  of  herself  and  her  minor  children,  a  suit  for  his 
homicide,  brought  by  her  in  her  own  name  and  in  the  name  of  her 
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hnsband  for  her  use,  could  be  maintained.  Her  declaration  alleged 
that  he  was  supporting  her  as  well  as  three  other  minor  children, 
that  his  services  were  due  to  her  and  were  of  the  annual  value  of 
six  hundred  dollars.  The  court  meant  that  there  could  be  a  recov- 
ery for  the  loss  of  his  services  resulting  from  the  homicide,  accord- 
11^  to  the  distinction  in  Chick's  case.  Smith,  84/185.  Cited, 
85/195. 

422.  Action  for  injury  to  wife's  person. 

In  an  action  brought  by  husband  and  wife  to  recover  for  an  in- 
jury to  her  by  reason  of  a  road-crossing  being  out  of  order,  it  was 
held  that  §  4412  (3816)  which  prescribes  that  the  husband  may  re- 
cover for  torts  committed  on  the  wife,  does  not  repeal  the  conunon- 
law  rule  of  pleading,  that  the  wife  should  be  joined  in  the  action. 
In  such  suits  the  husband  may  join  the  wife.  But  when  recovered 
by  that  mode  of  suit,  the  amount  is  hers.  Cox,  57/252.  Cited, 
73/480. 

In  the  absence  of  any  consent  or  agreement,  either  expressed  or 
implied,  on  the  part  of  the  husband  that  the  earnings  of  the  wife 
shall  be  retained  by  her  as  her  separate  estate,  they  belong  to  him. 
The  damages  that  may  be  recovered  by  the  husband  for  the  loss 
of  the  services  of  his  wife  by  reason  of  personal  injuries  are  not 
confined  to  the  value  of  her  services  in  the  household,  but  may  in- 
clude the  value  of  her  services  rendered  in  her  husband's  business, 
where  she  was  thus  engaged  at  the  time  of  the  injury  without  any 
contract  or  expectation  of  pay  for  the  same.  Tice,  124/459.  Cited, 
134/819. 

In  Stephens,  134/818,  it  was  held  that  where  a  married  woman 
died  after  having  instituted  her  suit  to  recover  damages  for  pain 
and  suffering  resulting  from  personal  injuries,  and  one  duly  ap- 
pointed as  administrator  of  her  estate  was  made  a  party  to  the  case, 
and  the  cause  was  ordered  to  proceed  in  his  name  as  plaintiff,  the 
case  should  not  have  been  nonsuited  on  the  trial,  where  the  evi- 
dence made  a  prima  facie  case  against  the  defendant,  on  the  ground 
that  the  administrator  was  not  a  proper  party  to  the  case  and  that 
upon  the  death  of  the  original  plaintiff  there  was  "a  right  of  sur- 
vivorship" in  the  husband.  Beck,  J.,  said :  "Under  such  a  state  of 
facts  two  different  causes  of  action  may  arise, — ^the  one  in  favor 
of  the  w<»nan  for  her  own  pain  and  suffering,  and  the  other  in 
favcM*  of  the  husband  for  the  loss  of  his  wife's  services  and  the 
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expenses  incurred,  if  any,  as  the  consequence  of  the  injuries  to 
her.  These  causes  of  action  are  separate  and  distinct,  and  in  favor 
of  diflferent  parties,  and  could  not  properly  be  joined  in  one  suit. 
Tice,  124/459  (52  S.  E.  916).  This  suit  was  instituted  by  the 
woman  to  recover  for  pain  and  suffering.  To  that  action  she  was 
a  necessary  and  the  only  necessary  party,  and  at  her  death  there  was 
no  other  party  in  whom  was  vested  the  right  of  survivorship.  If 
the  husband  had  been  originally  joined  with  the  wife  in  this  suit, 
construing  it  as  one  to  recover  for  pain  and  suffering  only  (for  the 
allegations  as  to  loss  of  earning  capacity  and  as  to  the  permanency 
of  the  injuries  are  incident  to  the  allegations  of  pain  and  suffering), 
in  case  of  the  wife's  death  the  right  of  action  could  not  have  sur- 
vived to  the  husband,  but  the  action  could  have  proceeded  only  in 
the  name  of  a  duly  appointed  personal  representative  of  the  wife. 
We  do  not  think  that  any  right  of  survivorship  which  would  au- 
thorize the  husband  to  proceed  with  this  suit  could  be  inferred  from 
the  provision  contained  in  §  4424  (3828)  of  the  Code.  The  right 
of  survivorship  there  referred  to  arises  in  cases  where,  under  the 
provision  of  the  statute  just  quoted,  the  husband  and  a  child  or  chil* 
dren  are  properly  joined  as  plaintiffs  in  a  suit  brought  to  recover 
the  "full  value"  of  the  life  of  the  deceased,  where  the  deceased  is  a 
married  woman  leaving  husband  and  children  at  the  time  of  her 
death  tortiously  caused.  In  such  a  suit  as  that  last  supposed,  there 
could  be  no  recovery  for  that  which  constitutes  the  sole  ground  of 
recovery  in  the  case  at  bar,  to  wit :  pain  and  suffering  inflicted  upon 
the  deceased." 

And  a  wife,  although  living  with  her  husband,  may  sue  and  re- 
cover in  her  own  name  for  a  tort  committed  to  her  person  causing 
special  injury  to  her.  This  suit  was  brought  for  damages  for  in- 
juries caused  by  falling  into  an  opening  in  the  sidewalk  on  a  street. 
Dorsey  v.  City  of  Atlanta,  73/479.    Cited,  89/829;  111/870. 

In  an  action  by  a  husband  for  loss  of  his  wife's  services,  oc- 
casioned by  a  tortious  personal  injury  to  her,  he  can  recover  the 
reasonable  value  of  such  services  as  have  been  lost  to  him  from  the 
time  of  the  injury  to  the  date  of  trial ;  and  in  calculating  the  amount 
the  jury  may  take  into  consideration  the  nature  of  the  services,  and 
all  the  circumstances  of  the  case.  There  need  be  no  direct  or  ex- 
press evidence  of  value,  either  by  the  day,  week,  month,  or  any 
other  period  of  time,  or  of  any  aggregate  sum.  The  peculiar  rela- 
tion which  the  wife  sustains  to  her  husband  and  his  household  takes 
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her  services  out  of  the  rules  of  law  which  apply  to  computing  the 
Talue  of  services  rendered  by  hirelings  or  ordinary  servants.  Bleck- 
ley, C  J.,  said:  "Without  adjudicating  the  question,  we  will  ob- 
serve that  our  present  opinion  is  that  the  court  could  have  gone 
further  in  respect  to  time,  so  as  to  embrace  any  loss  of  service 
which  would  be  reasonably  certain  to  occur  on  account  of  the  in- 
jury after  the  trial  and  during  the  probable  existence  of  the  cover- 
ture, the  probable  duration  being  measured  by  the  continuance, 
according  to  the  mortuary  tables,  of  the  joint  lives  of  the  matri- 
monial pair.  Nor  did  the  court  err  in  charging  that  in  calculating 
the  amount  of  the  damages  the  jury  could  take  into  consideration 
the  nature  of  the  wife's  services,  and  all  the  circumstances  of  the 
case.  When  the  loss  of  a  wife's  services,  resulting  from  a  personal 
injury  to  her,  is  to  be  compensated  for,  she  is  not  to  be  treated  as 
an  ordinary  servant  or  as  a  mere  hireling.  Cooley,  Torts,  §  226; 
Railroad  Co.  v,  Goodman,  62  Pa.  St.  329.  She  sustains  to  her  hus- 
band and  his  household  a  relation  special  and  peculiar.  Her  place 
can  not  be  supplied.  No  other  is  capable  of  filling  it.  Some  wives 
perform  manual  labor,  others  do  not;  yet  the  husbands  of  the  lat- 
ter, no  less  than  those  of  the  former,  would  certainly  be  entitled  to 
compensation  from  wrong-doers  for  causing  inability  to  perform 
service.  The  actual  facts  and  circumstances  of  each  case  should 
guide  the  jury  in  estimating  for  themselves,  in  the  light  of  their 
own  observation  and  experience,  and  to  the  satisfaction  of  their 
own  consciences,  the  amount  which  would  fairly  and  justly  com- 
pensate the  plaintiff  for  his  loss.  Certainly  some  elements  of  loss, 
such  as  manual  labor,  would  be  subject  to  estimation  by  witnesses ; 
and,  if  evidence  of  this  kind  were  produced,  of  course  the  jury 
should  consider  it  together  with  the  other  facts.  But  what  we  hold 
distinctly  is  that  there  need  be  no  direct  or  express  evidence  of  the 
value  of  the  wife's  services,  either  by  the  day,  week,  month,  or 
any  other  period  of  time,  or  of  any  aggregate  sum.  The  court  com- 
mitted no  error  in  denying  a  new  trial."    Johnson,  91/466. 

In  its  charge  upon  the  measure  of  damages,  the  court  erred  in 
omitting  to  call  the  attention  of  the  jury  to  the  fact  that  in  his  de- 
clining years  the  capacity  of  the  deceased  to  labor  in  his  calling,  and 
his  ability  to  earn  money,  might  have  decreased,  and  that  they  should 
take  this  into  consideration  in  fixing  the  amount  of  the  damages. 
In  view  of  the  facts  of  this  case  and  the  amount  of  the  verdict  ren- 
dered, there  ought  to  be  a  new  trial  because  of  this  error.  Moore, 
94/457.    Cited,  124/459. 
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423.  Emancipation  of  child. 

In  an  action  by  a  father  for  an  injury  to  his  minor  daughter, 
defendant  contended  that  the  father  had  emancipated  her  from  his 
control  and  that  he  had  relinquished  all  right  to  her  earnings,  and  in 
support  of  the  contention  proved  that  the  daughter  received  her 
weekly  wages  from  defendant ;  that  they  were  always  paid  to  her 
and  never  to  the  father,  and  that  the  rent  of  the  house  which  his 
family  occupied  was  paid  from  this  source.  In  rebuttal  of  this,  it 
was  admissible  to  show  that  she  regularly  accounted  for  and  paid 
to  him  her  wages.    Augusta  Factory  v.  Barnes,  72/217. 

In  the  absence  of  any  issue  made  by  the  pleadings,  and  of  any 
request  to  charge  on  the  subject,  it  was  not  error  in  the  court  to 
fail  to  instruct  the  jury  that  the  minor  son  would  not  be  entitled  to 
recover  any  damages  for  reduced  earnings  between  the  time  of  his 
injuries  and  his  majority,  unless  he  proved  manumission  by  his 
father,  when  the  undisputed  evidence  showed  that  the  minor  son 
had  been  allowed  by  his  father  to  leave  home,  to  accept  employment 
elsewhere,  and  to  use  the  entire  proceeds  of  his  labor  in  his  own 
support;  and  especially  is  this  true  where  the  father  is  suing  to  re- 
cover these  damages  for  the  use  of  his  son,  and  not  for  himself. 
Vale  Royal  Manufacturing  Co.  v.  Bradley,  8  G.  A.  483. 

424.  Damages  computed  for  remnant  of  minority. 

In  McDowell,  60/320,  it  was  held  that  a  father  can  not  recover 
for  the  homicide  of  his  minor  daughter,  but  may  recover  for  the 
loss  of  her  services  to  the  time  of  her  majority.  Warner,  C.  J., 
said:  "Under  §  3021  (2502)  of  the  Code  the  child  remains  under 
the  control  of  the  father,  who  is  entitled  to  his  services  and  the 
proceeds  of  his  labor.  The  plaintiff's  daughter  was  of  sufficient 
age  to  have  performed  service  at  the  time  of  the  injury,  and  he 
was  entitled  to  her  service  until  she  became  twenty-one  years  of 
age.  This  case  comes  within  the  ruling  in  Chick's  case,  which  was 
based  on  the  unanimous  opinion  in  Shield's  case."  Cited,  87/650; 
101/73;  104/811. 

It  would  seem  that  the  damages  recoverable  for  loss  of  labor  and 
services  might  be  computed  for  the  whole  remnant  of  minority, 
though  the  mother  of  the  child  be  living,  and  might,  under  the  Act 
of  1887,  have  a  right  of  action  for  the  homicide;  the  father's  ac- 
tion not  being  brought  for  the  homicide,  but  for  the  loss  of  labor 
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and  services,  caused  by  the  wrongful  negligence  of  which  death 
was  one  of  the  consequences.  Bleckley,  C.  J.,  said:  "This  action 
not  being  for  the  homicide  of  the  daughter,  but  for  the  tort  of 
which  tiie  homicide  was  only  a  consequence,  and  the  gist  of  the  suit 
being  the  loss  of  labor  and  services,  the  right  of  action  was  alto- 
gether independent  of  the  Code,  §  4425  (3829)  and  the  recovery 
would  embrace  damages  for  the  loss  of  services  of  the  daughter 
from  the  time  of  the  injury  until  she  would  have  been  twenty-one 
years  of  age,  according  to  the  ruling  of  this  court  in  McDowell, 
supra.  Inasmuch  as  one  and  the  same  tortious  act  may  cause  sepa- 
rate and  distinct  damage  to  two  persons — ^as,  for  instance,  to  master 
and  servant  (Smith,  Mast.  &  Serv.  173) — it  is  not  easy  to  see  how 
the  scope  of  the  father's  damage,  as  recognized  prior  to  the  Act  of 
1887,  would  be  contracted  by  the  right  of  action  given  by  that  act 
to  the  mother,  even  where  the  conditions  are  such  as  to  entitle  the 
mother  to  sue  and  recover  for  the  homicide.  Her  damages  are 
arbitrarily  measured  by  the  statute  at  the  full  value  of  the  life  of 
the  child;  but  this  is  not  necessarily  inconsistent  with  the  duty  on 
the  part  of  the  wrong-doer  of  compensating  the  father,  on  the  basis 
of  the  prior  law,  for  the  damages  sustained  by  him  in  the  loss  of 
the  child's  services  up  to  the  period  of  majority,  in  so  far  as  those 
services  would  have  been  of  value  to  him.  The  tort,  with  the  homi- 
cide as  an  incident,  might  be  treated  as  furnishing  a  cause  of  action 
to  the  father,  and  the  homicide  itself  as  furnishing  a  cause  of  action 
in  behalf  of  the  mother.  In  prescribing  a  measure  of  recovery  for 
the  latter,  the  legislature  could  make  the  value  of  the  life  the  stand- 
ard, without  changing  or  intending  to  change  the  measure  of  recov- 
ery for  the  former.  It  does  not  appear,  however,  that  the  child  now 
in  question  left  any  mother ;  nor  was  it  needful  that  the  declaration 
should  disclose  anything  on  that  subject,  the  present  action  not  be- 
ing founded  on  the  Act  of  1887,  but  on  the  prior  law.  The  contention 
that  the  prior  law  has  been  abrogated  by  implication  is  not  sus- 
tainable, though  it  is  doubtless  true  that  a  father,  when  himself  en- 
titled to  sue  under  the  new  act,  would  have  to  elect  between  the 
remedy  which  it  affords  and  the  more  restricted  remedy  afforded 
by  the  law  as  it  stood  before  the  act  was  passed.  He  could  not  sue 
severally  for  the  homicide  and  for  the  original  tort  from  which  the 
homicide  resulted  and  recover  in  both  actions."  Davis  v.  Factory, 
87/648.    Cited,  92/143. 
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425.  Expenses  may  be  recovered. 

Although  the  parent  can  not  recover  damages  for  the  death  of  or 
injury  to  his  child  unless  the  child  was  capable  of  rendering 
services,  he  can  recover  the  expenses  necessarily  and  reasonably  in- 
curred in  the  burial  of  the  child,  including  compensation  for  the  loss 
of  such  time  on  the  father's  part,  as  was  needed  for  the  purpose. 
Covenia,  100/46.  And  also  any  expense  incurred  in  and  about  the 
healing  and  restoring  the  child  to  health.    Brinson,  64/476. 

In  Douglass,  94/547,  it  appeared  that  the  minor  son,  for  whose 
homicide  the  suit  was  brought,  was  a  "hostler"  to  carry  engines  to 
and  from  a  coal-chute.  PlaintiflTs  testimony  tended  to  show  that 
the  derailment  was  caused  by  a  defective  track  and  that  deceased 
was  without  fault.  Defendant's  testimony  was  to  the  effect  that 
the  track  was  in  good  condition  and  that  the  train  was  running  at 
an  unsafe  speed.  It  was  held  that  the  action  being  by  a  father  for 
loss  of  service  of  his  minor  son,  who  died  in  consequence  of  an 
injury  received  while  running  a  train  as  locomotive-engineer,  and  the 
evidence  suggesting  that  if  the  accident  occurred  from  fast  running 
by  the  deceased,  who  was  a  youth  between  seventeen  and  eighteen 
years  of  age,  his  immediate  superior,  who  was  on  the  train  at  the 
time,  and  whose  failure  to  testify  in  the  case  as  to  the  real  cause 
of  the  accident  is  not  accounted  for,  ought  to  have  controlled  and 
restrained  him  so  as  to  confine  him  to  a  safe  speed,  the  jury  were 
warranted  in  finding  for  the  plaintiff  as  to  his  right  to  recover  and 
in  allowing  full  damages ;  and  no  direct  point  on  the  amount  of  the 
verdict  being  made  here,  either  in  the  record,  the  argument  of 
counsel,  or  their  brief,  and,  so  far  as  appears,  none  such  having  been 
presented  and  insisted  upon  in  the  court  below,  a  new  trial  is  not 
required  merely  because  this  court,  on  reading  the  record,  has  dis- 
covered that,  in  fixing  the  amount  of  the  damages,  the  jury  may 
not  have  deducted  enough  from  the  wages  which  the  deceased  was 
earning  to  cover  his  personal  expenses,  more  especially  as  the  evi- 
dence furnishes  no  basis  for  computing  the  amount  of  these  ex- 
penses, and  does  not  even  show  that  the  daily  wages  which  the  de- 
ceased was  earning  were  not  net,  or  in  addition  to  board  furnished 
by  his  employer,  or  by  whom,  whether  by  himself  or  his  employer, 

board  was  furnished. 

.  .  -..  ._,.-^-^_ 

426.  Sights  of  minor  not  the  same  as  father's  rights.  ^ 

A  suit  against  a  railway  company  for  personal  injuries  to  a  minor. 
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brought  in  his  behalf  of  his  father,  as  next  friend,  is  not,  either  as 
to  catise  of  action  or  as  to  parties,  actually  or  substantially  the 
same  as  a  suit  by  the  father  in  his  own  right  against  such  company 
for  loss  of  the  minor's  services,  occasioned  by  those  injuries.  The 
record  of  the  former  of  two  such  suits  is  not,  therefore,  admissible 
in  evidence  on  the  trial  of  the  latter  on  the  theory  that  the  causes 
of  action  were  substantially  the  same.  Nor  is  the  testimony  of  a 
witness  who  was  sworn  on  the  trial  of  the  former,  and  who  after- 
wards died,  admissible  in  evidence  on  the  trial  of  the  latter,  under 
Code,  §  5773  (5186),    Hooper,  112/96. 


Digitized  by  CjOOQ IC 


§  427  ]  CHAPTER  22. 


Torts. 


CHAPTER  22. 
TORTS. 

427.  What  are  torts.  Code,  §§  4403  (3807),  4405  (3809). 

428.  Negligent  sale  of  cartridges;  general  discussion  of  the  doctrine. 

429.  Proprietary  medicine  causes  injury. 

430.  Runaway  horse  causes  injury. 

431.  Judgment  not  assignable  until  it  is  rendered. 

432.  Torts  are  not  assignable. 

433.  Abatement  of  actions  for  torts. 

427.   What  are  torts— Parties  to  actions. 

A  tort  is  a  ItgaA  wrong  committed  upon  the  person  or  property 
independent  of  contract.  It  may  be  either :  1.  A  direct  invasion  of 
some  legal  right  of  the  individual.  2.  The  infraction  of  some  puUic 
duty  by  which  special  damage  accrues  to  the  individual.  3.  The 
violation  of  some  private  obligation  by  which  like  damage  accrues  to 
the  individual.  In  the  former  case,  no  special  damage  is  necessary 
to  entitle  the  party  to  recover.  In  the  two  latter  cases,  such  dam- 
age is  necessary.    Code,  §  4403  (3807). 

When  the  law  requires  one  to  do  an  act  for  the  benefit  of  another, 
or  to  forbear  the  doing  of  that  which  may  injure  another,  though 
no  action  be  given  in  express  terms  upon  the  accrual  of  damage,  the 
party  may  recover.    Code,  §  4405  (3809). 

Private  duties  may  arise  either  from  statute  or  flow  from  rela- 
tions created  by  contract,  express  or  implied.  The  violation  of  any 
such  specific  duty,  accompanied  with  damage,  gives  a  right  of  ac- 
tion.   Code,  §  4406  (3810). 

Parties  to  actions  for  torts.  An  action  for  a  tort  must,  in  g^eral, 
be  brought  in  the  name  of  the  person  whose  legal  right  has  been 
affected,  and  who  was  legally  interested  in  the  property  at  the  time 
the  injury  thereto  was  committed,  and  against  the  party  committing 
the  injury,  either  by  himself,  his  servant  or  agent  in  his  employ- 
ment.   Code,  §  5507  (4940). 

In  arriving  at  a  correct  tmderstanding  of  the  meaning  of  §  4403 
(3807)  the  words  "independent  of  contract"  must  be  understood  as 
applying  to  each  one  of  the  three  subdivisions  embraced  in  that  sec- 
tion. Accordingly,  the  third  subdivision  means  the  same  as  if  it 
read:  "The  violation  of  some  private  obligation,  independent  of 
contract,  by  which  like  damage  accrues  to  the  individual;"  and  § 
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4406  (3810)  in  so  far  as  it  refers  to  private  duties  flowing  from 
"relations  created  by  contract,  express  or  implied,"  means  the  same 
thing.  Lumpkin,  P.  J.,  Spinks,  104/692.  Cited,  120/339;  119/373. 
By  the  convict  leases  made  by  the  prison  conmiission  under  the 
act  of  December  21,  1897,  and  the  amendment  thereto  approved 
August  17,  1903,  the  State  did  not  deliver  the  physical  custody  of 
tiie  ccmvicts  into  the  hands  of  the  lessees ;  only  the  labor  of  the  con- 
victs was  contracted  for.  The  State  itself  had  full  control  and 
management  of  the  convicts,  and  appointed  all  the  wardens,  guards, 
etc,  who  had  charge  of  the  men  employed  in  the  work  of  the  lessees. 
Subleases  on  similar  terms  were  permitted,  when  approved  by  the 
IMison  conmiission.  Lessees  of  convicts,  under  the  acts  mentioned 
above,  were  not,  by  virtue  of  their  mere  relation  as  such,  liable  to 
a  convict  for  injuries  inflicted  upon  him  by  the  wrongful  act  of  a 
guard  or  "boss,"  or  by  the  negligence  of  a  sublessee  or  of  one  of  his 
employees.  Mason  v,  Hamby  &  Toomer,  6  G.  A.  131. 

428.   Oeneral  discussion  of  the  doctrine,  sale  of  cartridges, 
bottles  for  beverage,  defective  building  on  a  street. 

In  Smith  v.  Qarke  Hardware  Co.,  100/163,  it  was  held  that  to  a 
declaration  substantially  alleging  that  the  plaintiff  sought  to  pur- 
diase  a  particular  kind  of  loaded  cartridges,  and  was  negligently 
given,  by  defendant's  agent  to  sell,  certain  loaded  cartridges,  which 
were  represented  to  be  of  the  kind  asked  for,  and  which  were  alleged 
to  be  very  similar  in  size,  make  and  mark  to  those  desired,  but  were 
in  reality  of  different  caliber,  and  that  on  account  of  such  difference 
in  caliber  the  plaintiff  (he  being  without  fault  or  n^ligence  in  hand'* 
ling  the  cartridges  so  pin-chased,  and  while  using  the  same  properly) 
was  injured  by  the  premature  explosion  of  one  of  them,  it  was  error 
to  sustain  a  demurrer  for  want  of  a  cause  of  action.  That  the  al- 
lq;ations  in  the  declaration  authorized  a  submission  of  the  case  to 
a  jury  to  determine  the  facts  involved — ^among  them,  whether  or  not 
the  injury  could  have  been  avoided  by  the  plaintiff  in  the  exercise 
of  ordinary  care.  Little,  J.,  said:  "Has  the  plaintiff  suffered  at 
the  hands  of  the  defendant  the  consequences  of  a  tort  arising  by 
reason  of  the  negligence  of  the  latter?  Inasmuch  as  there  can  be 
no  actionable  negligence  in  the  absence  of  the  existence  of  a  duty, 
and  inasmuch  as  there  can  be  no  tort  unless  m  a  transaction  of  this 
diaracter  the  law  imposed  upon  the  defendant  the  duty  of  exercis- 
ing ordinary  care  in  tihe  sale  of  such  goods  to  purchasers,  it  becomes 
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only  material  to  consider  whether  there  was  a  duty  imposed  by  law^ 
upon  the  defendant  to  exercise  such  care  relatively  to  the  ^aintifE. 
As  stated,  there  can  be  no  case  of  the  n^ligent  injury  of  one  person 
by  another  in  the  absence  of  a  legal  duty  from  the  person  inflicting 
the  injury  to  the  person  on  whom  it  is  inflicted.  16  Am.  &  £ng. 
£nc.  Law,  p.  415,  par.  8,  and  authc^dties  there  cited.  It  must  be  a 
duty  implied  by  law,  although  it  may  arise  out  of  contract  Bish. 
Noncont.  Law,  §§  132,  133.'  In  actions  of  tort  no  duty  is  considered 
in  law  except  a  legal  duty,  and  all  legal  duties  exist  from  implicatioii 
of  law.  A  contract  merely  creates  this  implication.  Whart  N^. 
§  24.  In  his  treatise  on  negligence  (section  24),  Dr.  Wharton  has 
well  defined  a  legal  duty  to  be  'that  which  the  law  requires  to  be 
done  or  forborne  to  a  determinate  person  or  to  the  puUic  at  large, 
and  is  correlative  to  a  right  vested  in  such  determinate  person  or  in 
the  public'  The  obligation  involved  is  not  a  moral  obligation,  but 
it  is  the  obligation  imposed  on  every  member  of  society  by  law  so 
to  conduct  himself  and  use  his  property  as  not  to  injure  others. 
'Sic  utere  tuo  ut  alienimi  non  laedas.'  16  Am.  &  Eng.  Enc  Law,  p. 
417.  In  every  undertaking  there  arise  by  implication  of  law  certain 
rights  and  duties.  The  duty  incumbent  upon  the  party  engaged  in 
the  undertaking  is  to  so  conduct  it  that  no  injury  will  result  to 
others ;  and  upon  every  person  holding  himself  out  to  the  public  as 
willing  to  act  in  a  certain  capacity,  professional  or  otherwise,  and 
who  has  induced  persons  to  commit  themselves  or  their  prqperty  to 
his  care,  there  is,  by  implication  of  law,  a  duty  to  use  jM"oper  care 
in  his  conduct  towards  them,  and,  as  a  consequence  of  this  duty, 
there  is  a  liability  to  answer  for  injuries  caused  by  a  breach  of  it 
Id.  p.  420,  and  authorities  there  cited.  Thus,  an  attorney  is  liable 
for  negligently  giving  improper  advice  (Moorman  v.  Wood,  117  Ind. 
144,  19  N.  E.  739) ;  a  physician,  for  negligence  in  the  treatment  of 
his  patient  (Babbitt  v,  Bumpus,  73  Mich.  331,  41  N.  W.  417).  It 
has  been  held  that  a  caterer  is  liable  for  injuries  caused  by  poisonous 
food  negligently  furnished  by  him  at  a  public  entertainment;  the 
court  holding  that  since  he  assumed  to  act  as  a  caterer,  and  was  em- 
ployed as  such,  a  duty  was  implied  to  him  by  law  to  perform  with 
due  care  that  which  he  had  undertaken.  Bishop  v.  Weber,  139 
Mass.  411,  1  N.  E.  154.  So,  also,  an  apothecary,  who,  by  his 
servant,  negligently  sold,  as  and  for  tincture  of  rhubarb,  two  ounces 
of  laudanum,  was  held  liable  for  damages  resulting  from  such  neg- 
ligent sale.    Norton  v.  Sewall,  106   Mass.    143.    In   the  case  of 
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Thomas  v.  Winchester,  6  N.  Y.  397,  it  was  held  that  a  dealer  in 
drugs  and  medicines  who  carelessly  labels  a  deadly  poison  as  a  harm- 
less medicine,  and  sends  it,  so  labeled,  into  market,  is  liable  to  all 
persons  who,  without  fault  on  their  part,  are  injured  by  using  it  as 
such  medidne  in  consequence  of  the  false  label;  the  court  further 
holding  that  the  liability  in  such  cases  arises,  not  out  of  any  con- 
tract or  direct  privity  between  him  and  the  person  injured,  but  out 
of  the  duty  which  the  law  imposes  upon  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  The  imminent  danger  at- 
tending the  sale  and  use  of  such  drugs,  and  the  great  difficulty  of 
detecting  their  poisonous  character,  impose  upon  dealers  the  duty 
of  exercising  the  highest  degree  of  care  known  among  practical  men 
to  prevent  injury  from  the  use  thereof.  2  Shear.  &  R.  Neg.  §  691. 
While,  in  the  sale  of  cartridges,  ammunition,  and  other  devices  to 
be  used  in  firearms,  the  d^^ee  of  care  required  may  not  be  so  great, 
nor  the  scope  of  liability  so  far-reaching,  as  in  the  sale  of  poison- 
ous drugs,  by  reason  of  the  fact  that  the  dangers  attending  the 
former  are  not  so  imminent  as  those  attending  the  latter,  there  be- 
mg  in  all  probability  much  less  difficulty  in  detecting  the  real  kind 
and  character  of  the  one  than  would  be  true  as  to  the  other,  yet  it 
will  not  be  contended  that  cartridges  and  kindred  devices  are  not 
dangerous  explosives;  and,  being  such,  they  can  not  be  blindly  and 
indifferently  distributed  to  purchasers,  without  regard  to  the  purpose 
for  which  they  are  to  be  used,  or  the  age  and  discretion  of  the  per- 
son to  whom  they  are  sold.  One  holding  himself  out  to  the  public 
as  dealing  in  such  articles  at  least  owes  to  purchasers  the  duty  of 
exercising  ordinary  care  in  the  matter  of  placing  into  their  hands  the 
kind  and  character  of  goods  for  which  they  contract.  This  duty,  of 
course,  exists  in  a  higher  degree  with  respect  to  latent  dangers  which 
are  hidden  frcwn  the  eye  of  the  non-expert,  and  without  the  knowl- 
edge of  the  uninformed.  In  the  present  case  we  think  the  defendant 
owed  to  the  plaintiff  the  duty  of  exercising  ordinary  care  in  the 
matter  of  selecting  and  selling  to  him  the  kind  of  cartridges  asked 
for." 

In  Sinkovitz  v,  Peters  Land  Company,  5  G.  A.  788,  it  was  held 
that,  it  is  the  duty  of  the  owner  of  a  building  which  abuts  upon  a 
public  highway  to  use  ordinary  care  to  keep  it  from  being  a  source 
of  danger  to  the  public  after  its  construction,  as  much  as  it  is  his 
duty  originally  to  see  that  it  is  not  a  source  of  danger  to  the  public 
by  reason  of  improper  or  unskilful  construction.    While  the  owner 
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of  a  building  abutting  upon  a  public  street  is  not  an  insurer  of  the 
absolute  safety  of  those  who  pass  upon  the  sidewalk,  reasonable 
care  must  be  exercised  by  him  to  keep  it  in  such  oxidition  as  that 
neither  the  building  nor  any  part  thereof  will  fall  and  passers  by  be 
thereby  injured.  Where  something  unusual  happens  with  respect 
to  a  defendant's  property  over  which  he  has  control,  and  by  such 
extraordinary  occurrence  a  plaintiff  is  injured  (the  occurrence  be- 
ing such  as  does  not  happen  if  reasonable  care  has  been  used),  an 
inference  may  arise  that  the  injury  was  due  to  the  defendant's  n^- 
ligence.  The  maxim  res  ipsa  loquitur  is  a  rule  of  evidence,  to  be 
applied  by  the  jury,  if  applied  at  all.  The  inference  which  may  in 
some  cases  arise  from  an  unexplained  occurrence  which  has  worked 
an  injury  to  another,  that  the  defendant  who  had  in  charge  the  in- 
strumentality which  was  the  direct  cause  of  the  injury  was  guilty 
of  negligence,  may  or  may  not  be  drawn  by  the  jury;  but,  like  the 
fact  of  negligence  or  no  negligence,  the  inference  which  the  jury 
may  be  authorized  to  draw  is  peculiarly  an  inference  of  fact;  and 
consequently,  where  the  inference  of  negligence  may  as  well  be 
drawn  as  the  inference  that  the  casualty  resulted  from  accident  or 
the  act  of  God,  it  is  error  to  award  a  nonsuit.  The  maxim  res 
ipsa  loquitur  is  to  be  applied  with  the  greatest  cauticm,  and  its  appli- 
cation depends  greatly  upon  the  circumstances  of  each  particular 
case.  But  where  the  physical  facts  surrounding  an  occurrence  are 
such  as  to  create  a  reasonable  probability  that  the  occurrence — and 
the  consequent  injury — resulted  from  negligence,  the  physical  facts 
themselves  are  evidential,  and  may  or  may  not  furnish  evidence  of 
the  particular  negligence  alleged.  If  the  extraordinary  character  of 
the  occurrence  is  sufficient  to  raise  an  inference  of  the  negligence 
alleged,  a  prima  facie  case  is  established,  and  the  burden  of  dis- 
proving negligence,  especially  in  a  case  where  the  parties  do  not  sus- 
tain to  each  other  the  relation  of  master  and  servant,  is  cast  upon 
the  defendant,  to  disprove  negligence  upon  his  part;  this  for  the 
reason  that  it  is  more  particularly  within  his  power  to  explain  the 
character  and  condition  of  the  instrumentality  which  may  have  oc- 
casioned injury  than  within  the  power  of  the  injured  party.  In  the 
absence  of  any  satisfactory  explanation  that  the  occurrence  was 
accidental  or  providential,  or  other  sufficient  explanation,  if  some- 
thing unusual  happens  in  respect  to  a  defendant's  property  or  to 
something  over  which  he  has  control,  whereby  the  plaintiff  is  in- 
jured, and  the  natural  inference  on  the  evidence  is  that  the  unusual 
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occurrence  is  due  to  the  defendant's  act,  the  occurrence,  being  un- 
usual, is  said  to  speak  for  itself  that  such  act  was  negligence.  Bahr 
V.  Lombard,  53  N.  J.  L.  233  (21  Atl.  190).  A  landlord  is  not  liable 
for  injury  received  by  a  person  from  falling  on  ice  which  had  been 
allowed  by  the  tenants  to  accumulate  and  remain  on  a  sidewalk 
abutting  the  rented  premises.  This  is  true  though  the  ice  resulted 
from  water  which  had  flowed  from  the  landlord's  property  through 
a  ditch  placed  there  for  the  purpose  of  carrying  off  the  refuse  water 
across  the  sidewalk;  the  ice  not  being  on  the  sidewalk  when  the 
tenants  entered  into  possession,  although  the  ditch  was  on  the  prop- 
erty at  that  time  and  put  there  for  the  purpose  above  indicated. 
Gardner  v.  Rhodes,  114/929.    Cited,  6  G.  A.  52. 

A  manufacturer  who  makes  and  bottles  for  public  consumption 
a  beverage  represented  to  be  harmless  and  refreshing  is  under  a 
l^;al  duty  not  negligently  to  allow  a  foreign  substance  which  is  in- 
jurious to  the  human  stomach,  such  as  bits  of  broken  glass,  to  be 
present  in  a  bottle  of  the  beverage  when  it  is  placed  on  sale ;  and  one 
who,  relying  on  this  obligation,  and  without  negligence  on  his  own 
part,  swallows  several  pieces  of  glass  while  drinking  the  beverage 
from  a  bottle,  may  recover  from  the  manufacturer  for  injuries  sus- 
tained in  consequence.  One  who,  under  the  circumstances  stated  in 
the  preceding  headnote,  swallows  several  pieces  of  glass,  which  are 
subsequently  removed  from  his  stomach,  leaving  apparently  no 
permanent  injuries,  may  recover  on  account  of  mental  suffering 
caused  by  the  fear  of  death  while  the  glass  was  in  his  stomach ;  but 
a  vague  fear,  after  the  removal  of  the  glass,  and  he  has  been  re- 
stored to  health,  that  at  some  time  in  the  future  he  may  again  suffer 
as  a  result  of  his  injuries  can  not  be  made  an  element  of  damage 
in  a  suit  against  the  manufacturer  of  the  beverage.  Watson  v, 
Augusta  Brewing  Co.,  124/121. 

429.   Proprietary  medicine  canses  injury. 

In  Blood  Balm  Company  v.  Cooper,  83/457,  the  plaintiff  alleged 
that  he  had  been  injured  by  a  proprietary  medicine,  and  it  was  held 
that  where  one  prepares  a  proprietary  or  patent  medicine  and  puts 
it  upon  the  market  and  recommends  it  to  the  world  as  useful  for  the 
cure  of  certain  diseases,  the  bottle  containing  it  having  therewith  a 
prescription  made  by  the  proprietor  of  the  medicine,  in  which  he 
states  that  it  is  to  be  taken  in  certain  quantities,  and  the  medicine 
with  this  prescription  is  sold  by  the  proprietor  to  a  druggist  for 
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the  purpose  of  being  resold  to  persons  who  might  wish  to  use  it, 
and  the  druggist  sells  it  to  a  person  who  uses  it  in  the  quantity  there 
prescribed,  and  the  same  contains  an  ingredient,  such  as  iodide  of 
potash,  in  such  quantity  as  proves  harmful  to  the  person  thus  using 
it,  the  proprietor  is  liable.  The  medicine  having  been  put  upon  the 
market  by  the  proprietor,  not  alone  for  the  use  of  druggists,  but  to 
be  used  by  the  public  in  general  who  might  need  it  for  the  cure  of 
the  diseases  for  which  the  proprietor  set  forth  in  the  label  that  it 
was  adapted,  it  was  the  same  as  if  the  proprietor  himself  had  sold 
the  medicine  to  the  person  who  was  injured  by  its  use,  with  instruc- 
tions and  directions  as  to  how  the  same  should  be  taken.  A  medi- 
cine known  to  the  public  as  dangerous  and  poisonous,  if  taken  in 
large  quantities,  may  be  sold  by  the  proprietor  to  druggists  and 
others,  and  if  any  person,  without  more,  should  purchase  and  take 
the  same  so  as  to  cause  injury  to  himself,  the  proprietor  would  not 
be  liable.    Cited,  124/123.    Dis.,  119/621. 

430.  Runaway  horse  canses  injury— A  defective  buggy. 

Phillips  V.  DeWald,  79/732,  was  an  action  for  a  personal  injury 
resulting  from  being  run  over  by  a  horse,  and  it  was  held  that 
though  a  horse  be  very  sensible,  very  gentle,  and  accustomed  to 
stand  unhitched  at  his  owner's  door  in  a  busy,  noisy  street,  yet,  if 
he  be  fancy,  stylish,  restless,  and  very  high-strung,  the  jury  may  in- 
fer negligence  from  leaving  him  loose  elsewhere  in  the  same  or  an- 
other street,  unattended,  except  by  the  owner  watching  him  from  a 
distance  of  five  or  six  feet.  When  a  horse  attached  to  a  buggy  is, 
by  the  owner's  negligence,  loose  in  the  street,  and  moving  at  will, 
persons  who  see  the  horse  thus  going  at  large  are  at  no  fault  for 
trying  to  stop  or  capture  him,  and  if  by  their  rush,  throwing  up  of 
hands,  or  other  demonstrations,  they  frighten  him,  and  cause  him 
to  run  away,  invade  the  sidewalks,  and  injure  a  person  passing  law- 
fully thereon,  the  owner  will  be  responsible  in  damages  for  the 
injury.  Bleckley,  C.  J.,  said :  "The  diligence  in  securing  his  horse 
and  preventing  his  escape,  which  the  defendant  was  bound  to  ob- 
serve, was  that  care  which  every  prudent  man  exercises  or  would 
exercise  in  dealing  with  similar  horses,  at  a  like  place,  under  like 
circumstances.  The  omission  of  that  degree  of  diligence  would  be 
negligence,  and  whether  it  was  omitted  or  not  in  this  instance  was 
a  question  for  the  jury.  It  is  said  that  the  horse  was  not  vicious,  or, 
if  so,  the  defendant  did  not  know  it.  A  vicious  animal  is  any  indi- 
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yidual  of  a  vicious  species,  or  a  vicious  individual  of  a  harmless 
species.  This  horse  was  neither,  and  consequently  the  learning 
touching  vicious  animals,  whether  derived  from  statute  or  judicial 
decisions,  has  nothing  to  do  with  the  case.  Every  horse  whatever, 
no  matter  how  gentle  or  amiable,  must  be  properly  attended  or  se- 
cured in  the  crowded  business  streets  of  a  city,  when  there  by  the 
act  of  the  owner,  subject  to  his  control.  The  instincts  common  to 
the  species  rendered  this  necessary,  and  of  these  instincts  every 
owner  must  be  presumed  to  have  notice.  The  qualities  of  the  in- 
dividual horse  have  no  relevancy,  except  as  throwing  light  upon 
the  means  proper  to  be  used  to  secure  him,  and  the  kind  of  attend- 
ance, or  other  precautions,  which  common  prudence  requires. 
Again,  it  is  argued  that,  though  the  horse  may  have  been  loose  in 
Ac  streets  by  negligence,  it  was  not  that  negligence,  but  the  direct 
acts  of  others,  which  caused  him  to  run  away.  Also,  that  the  injury 
to  the  plaintiff  was  too  contingent  and  remote,  as  related  in  defend- 
ant's negligence,  to  be  the  subject  of  recovery  in  damages.  It  may 
be  fairly  anticipated  by  one  who  negligently  leaves  a  horse  and 
buggy  to  straggle  through  a  city  that  efforts  will  be  made  to  stop 
or  capture  the  horse,  and  that  such  efforts,  or  other  movements  or 
noises,  may  cause  him  to  run  away,  and  that,  if  he  should  run  away, 
some  person  may  be  hurt.  Between  leaving  a  horse  to  go  at  random 
where  there  is  great  danger  of  doing  mischief,  and  hurling  a  missive 
at  or  into  a  crowd — careless,  if  it  strike  or  not — there  is  but  little 
difference.  The  horse  may  be  regarded  as  a  squib — slow  at  first, 
but  likely  to  become  swift  and  destructive." 

The  manufacturer  of  a  buggy,  who  sells  it  to  a  municipal  cor- 
poration for  the  use  of  one  of  its  employees,  representing  it  to  be 
strong  and  in  good  condition,  but  knowing  that  it  is  in  fact  de- 
fective, the  defect  being  so  concealed  by  the  use  of  paint  and  grease 
that  the  purchaser  can  not  detect  it,  is  liable  in  damages  to  the  person 
whose  use  of  the  buggy  was  contemplated  at  the  time  of  the  sale,  for 
injuries  caused  by  such  defect ;  and  this  is  so  notwithstanding  there 
was  no  privity  of  contract  between  the  plaintiff  and  the  defendant 
in  the  sale  of  the  buggy.  Woodward  v.  Miller,  119/618.  Dis., 
124/123. 

431.  Judgment  for  a  tort  not  assignable  nntil  rendered. 

A  judgment  recovered  in  an  action  for  a  tort  is  not  assignable 
before  it  comes  into  being,  that  is,  before  it  has  been  rendered  or 
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entered  up,  although  a  verdict  has  been  returned  upon  which  judg- 
ment can  be  and  is  afterwards  signed.  The  plaintiff  acquires  title, 
not  by  the  verdict,  but  by  the  judgment,  and  until  its  rendition  he 
has  no  title  to  assign;  until  then  his  action  for  the  tort  is  not  ter- 
minated, but  is  still  pendmg  and  in  progress.  Until  the  final  judg- 
ment the  defendant  is  not  subject  to  garnishment.  A  garnishment 
issued  and  served  after  a  first  verdict  for  the  plaintiflf,  which 
verdict  is  subsequently  set  aside  and  a  new  triad  granted,  and 
answered  before  a  second  trial  is  had,  the  answer  denying  indebted- 
ness, seizes  nothing  and  takes  no  lien  on  the  final  recovery.  Gamble, 
80/595.    Cited,  84/406;  87/389;  96/176. 

432.  Torts  not  assignable. 

In  Central  Railroad  v,  Brunswick  &  Western  Raitoad,  87/386, 
the  plaintiff  allied  that  its  engine  and  its  engineer,  Scoville,  had 
been  damaged  by  a  collision  with  defendant's  train.  The  suit  was 
to  recover  plaintiff's  damages,  and  was  for  the  use  of  Scoville  as 
to  the  damage  sustained  by  him  in  excess  of  what  plaintiff  had  paid 
him.  It  was  held  that  where  a  railroad  company  and  its  employee 
are  both  injured  by  the  same  n^ligence  of  another  railroad  company, 
the  first  company  has  no  right,  in  an  action  for  its  own  damages 
against  the  second,  to  sue  also  for  the  use  of  its  employee  to  re- 
cover the  damages  sustained  by  him  in  excess  of  those  already  paid 
to  him  by  the  plaintiff  in  the  action.  Simmons,  C.  J.,  said :  "There 
can  be  no  question  that  plaintiff  had  the  right  to  sue  for  any  injuries 
to  its  own  property,  or  for  the  injury  it  may  have  sustained  in  the 
loss  of  its  engineer's  services,  and  expenses  flowing  directly  there- 
from, which  may  have  been  caused  by  defendant's  negligence.  But 
we  are  at  a  loss  to  perceive  how  the  plaintiff  can  maintain  an  action 
for  personal  injuries  received  by  Scoville  for  any  amount  exceeding 
what  it  had  actually  paid  him  on  this  account.  For  injuries  re- 
ceived by  him,  and  for  which  no  compensation  had  been  made  to 
him  by  plaintiff,  he,  and  he  alone,  in  our  opinion,  would  be  entitled 
to  sue  the  defendant.  It  is  not  alleged  in  the  declaration  that 
Scoville  assigned  to  the  plaintiff  any  right  of  action  he  may  have 
had  against  the  defendant,  and  certainly  plaintiff  is  in  no  better 
position  to  bring  suit  for  his  use  than  it  would  have  been  to  sue  in 
its  own  right  if  such  assignment  had  been  made.  If  it  be  allied  in 
reply  that  plaintiff  was  seeking  this  particular  recovery,  not  for  its 
own  benefit,  but  for  the  use  and  benefit  of  Scoville  himself,  the 
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answer  is  that  Scoville  was  competent  to  bring  suit  in  his  own  name 
and  right,  and  no  reason  appears  why  he  should  not  do  so.  Even 
if  he  had  attempted  to  assign  his  claims  to  plaintiff  we  do  not  think 
this  could  have  been  done.  Our  own  Code,  at  least  by  implication, 
seems  to  settle  the  question  that  causes  of  action  arising  from  torts 
are  not  assignable.  Section  3652  (3076)  classes  such  rights  as 
choses  in  action,  but  the  next  section  provides  expressly  that  choses 
in  action  arising  upon  contract  may  be  assigned,  and  is  silent  as  to 
the  assignment  of  choses  in  action  arising  upon  tort.  It  would 
seem,  therefore,  tmder  the  rule,  expressio  unius  exclusio  alterius, 
that  the  latter  are  not  assignable  in  this  State.  Such  was  the  ruling 
of  this  court,  and  we  think  it  sound,  in  Gamble,  supra.  The  court, 
therefore,  did  not  err  in  sustaining  the  demurrer  to  so  much  of  the 
declaration  as  sought  a  recovery  for  the  use  of  Scoville." 

433.    Abatement  of  actions  for  tort — ^practice  in  snch  ac- 
tions. 

In  an  action  for  personal  injuries,  the  plaintiff  recovered  a  ver- 
dict, the  court  granted  a  new  trial  and  it  was  taken  to  the  Supreme 
Court.  Whilst  pending  in  that  court  the  plaintiff  died,  the  judgment 
was  aflBrmed,  and,  as  the  case  had  to  be  tried  again,  it  was  held  that 
as  the  law  then  stood  the  action  abated  on  its  return  to  the  court 
below.    Thompson,  60/120. 

An  action  against  a  railroad  company  for  personal  injuries,  pend- 
ing when  the  act  of  November  12,  1889,  amending  §  4421  (3825) 
of  the  Code,  was  passed,  was  not  abated  by  the  death  of  the  plain- 
tiff;  nor  is  that  act,  as  applicable  to  actions  pending  at  the  time  of 
its  passage,  unconstitutional.  Pritchard,  87/294. 

Action  for  tort  does  not  abate  by  the  death  of  either  party.  No 
action  for  a  tort  shall  abate  by  the  death  of  either  party  where  the 
wrong-doer  received  any  benefit  from  the  tort  complained  of;  nor 
shall  any  action  for  the  recovery  of  damages  for  homicide,  injury  to 
person  or  injury  to  property  abate  by  the  death  of  either  party ;  but 
such  cause  of  action,  in  case  of  the  death  of  the  plaintiff,  shall,  in 
the  event  there  is  no  right  of  survivorship  in  any  other  person,  sur- 
vive to  the  personal  representative  of  the  deceased  plaintiff  and  in 
case  of  the  death  of  the  defendant,  shall  survive  against  said  de- 
fendant's personal  representative.    Code,  §  4421  (3825). 

The  Court  of  Appeals  is  clothed  with  power  to  direct  any  order 
necessary  for  the  proper  adjudication  of  a  cause.    It  may  give  any 
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direction  to  a  cause  pending  in  the  court  below,  which  may  be  con- 
sistent with  the  law  and  justice  of  the  case,  including  the  power  of 
directing  a  specific,  final  disposition  of  the  case.  But  this  power 
will  not  be  exercised  unless  the  discretion  of  the  lower  court  has 
been  improperly  used  or  not  exercised  at  all.  It  was  not  error  to 
order  a  new  trial.  A  verdict  for  damages  against  two  or  more  de- 
fendants as  tort-feasors  should  be  set  aside  when  it  is,  as  against 
any  one  of  the  defendants  thus  held  liable,  unwarranted  by  the  evi- 
dence. A  plaintiff  can  sue  one  or  more  than  one,  or  he  can  sue  all, 
of  several  joint  tort-feasors  in  the  same  action,  and  tlie  jury,  by  its 
verdict,  can  bind  one  and  relieve  another,  as  the  evidence  may  au- 
thorize, but  if  the  verdict  be  rendered  against  all  of  the  defendants, 
the  judgment  thereon  is  single,  and  must  stand  or  fall  alone.  Such 
a  judgment  is  in  law  a  creature  of  such  nature  that  it  can  not  sur- 
vive the  severance  or  amputation  of  any  one  of  its  members.  In  an 
action  brought  against  a  defendant  as  a  joint  tort-feasor,  a  recovery 
may  be  had  upon  an  allegation  of  negligence  in  which  the  other  al- 
leged tort-feasors  did  not  participate.  And  where  it  is  alleged  that 
one  of  the  defendants,  by  his  servant,  committed  a  tort,  and  that 
two  other  defendants  directed,  counseled,  caused,  or  procured  this 
servant  to  commit  the  tort  in  the  conduct  of  his  master's  business, 
upon  proof  of  these  facts  all  or  any  one  of  them  may  be  held  liable. 
But  if  the  connection  essential  to  hold  the  two  others  is  not  estab- 
lished,^— that  is  to  say,  if  it  is  not  shown  that  they  directed,  coun- 
seled, caused,  or  procured  the  servant  to  commit  the  tort,  they  may 
be  discharged  from  liability,  and  the  master  alone  be  held  liable  for 
the  wrongful  conduct  of  his  servant  who  committed  the  act.  Fin- 
ley,  5  G.  A.  722.  Cited,  6  G.  A.  388;  7  G.  A.  68.  See  Jordan,  23. 
In  an  action  against  two  or  more  joint  tort-feasors,  some  may  be 
held  not  liable  and  a  recovery  sustained  as  to  the  others.  Henderson 
et  al,  6  G.  A.  385. 
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CHAPTER  23. 

PHYSICAL  INJURIES. 

434.  Physical  injuries,  Code,  §§  4422,  4423   (3826,  3827). 

435.  Assault  and  battery. 

484.    Phjrsical  injuries. 

A  physical  injury  done  to  another  gives  a  right  of  action,  what- 
ever may  be  the  intention  of  the  actor,  unless  he  is  justified  under 
some  rule  of  law.  The  intention  should  be  considered  in  the  as- 
sessment of  damages.    Code,  §  4422  (3826). 

What  is  a  tort  on  person.  Any  violent  injury,  or  attempt  to  com- 
mit a  physical  injury  illegally  upon  a  person,  is  a  tort,  for  which 
damages  may  be  recovered.    Code,  §  4423  (3827). 

436.   Assault  and  battery. 

In  Tucker  v.  Walters,  78/232,  it  was  alleged  that  the  defendant 
had  cut  the  plaintiff  with  a  knife.  On  the  trial  it  appeared  that  a 
difference  arose  between  the  parties;  plaintiff  made  a  statement 
and  defendant  responded,  "It  is  not  so ;"  plaintiff  said  it  was  so,  and 
ui)on  the  defendant  repeating  that  it  was  not  so,  the  plaintiff  struck 
him,  and  then  seized  him  from  behind,  catching  his  arms  and  crush- 
ing him  down  upon  the  floor,  and  while  in  this  condition,  the  de- 
fendant took  out  a  knife  and  stabbed  the  plaintiff  in  the  leg.  It 
was  error  for  the  court  to  charge  that  the  words  so  spoken  by  the 
defendant,  whether  in  a  mild,  kind  or  insulting  manner,  were  not 
opprobrious  words,  and  that  the  manner  in  which  they  were  spoken 
would  not  make  them  so.  It  should  be  left  to  the  jury  to  determine 
whether  under  all  facts  and  circumstances  of  the  case,  the  words 
were  opprobrious  and  abusive  or  not,  and  whether  or  not  the  bat- 
tery on  the  part  of  the  plaintiff  upon  the  defendant  was  justifiable. 
A  new  trial  was  not  granted  for  this  erroneous  charge  because  the 
facts  required  a  verdict  for  the  defendant.  Even  if  the  words  were 
(^probrious  and  justified  the  giving  of  the  blow,  the  plaintiff  followed 
up  his  battery  with  another  without  justification ;  and  if  it  was  nec- 
essary to  the  escape  of  the  defendant  for  him  to  use  his  knife,  he 
was  justifiable  in  so  doing. 

In  a  civil  action  for  assault  and  battery  it  is  error  to  charge  the 
jury  as  follows:  "Under  the  laws  of  this  State,  opprobrious  words 
do  not  justify  an  assault  and  battery,  in  a  civil  action  by  the  person 
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injured  for  damages  as  a  result  of  such  assault  and  battery."  It 
is  for  the  jury  to  say,  in  a  given  case  brought  to  recover  damages 
for  an  assault  and  battery,  whether  any  opprobrious  language  that 
may  have  been  used  by  plaintiff  to  the  defendant  is  sufficient  to 
justify  the  battery,  or  whether  it  shall  merely  mitigate  it.  Beck- 
worth  V.  Phillips,  6  G.  A.  859  (65  S.  E  1075) ;  Thompson  v. 
Shelverton,  131/714  (63  S.  E.  220) ;  Garrett  v,  Herringdme,  7  G. 
A.  744. 

Where  a  defendant  in  a  civil  action  for  assault  and  battery  at- 
tempts to  justify  or  to  mitigate  on  account  of  opprobrious  language 
used  to  him  by  the  plaintiff,  the  questions  whether  the  language  used 
was  opprobrious,  and  whether  it  was  such  as  to  amount  to  justifica- 
tion or  mitigation,  are  exclusively  for  the  jury,  and  it  is  not  in- 
cumbent upon  the  cotut,  either  with  or  without  request,  to  charge 
the  jury  that  particular  words  are  opprobrious.  Thompson  v. 
Shelverton,  131/714  (63  S.  E.  220;  Fish  v.  State,  124/416  (52  S. 
E.  737) ;  Beckworth  v.  Phillips,  6  G.  A.  859. 

In  an  action  for  assault  and  battery,  especially  where  there  is  a 
prayer  for  punitive  damages,  the  enlightened  conscience  of  the  jury 
affords  the  measure.  It  is  not  error  for  the  court  to  refuse  to  allow 
the  defendant  to  prove  an  act  of  justification  or  mitigation  not 
pleaded.  Especially  is  this  true  where  the  alleged  conduct  of  the 
plaintiff  was  remote  from  the  assault.  Beckworth  v.  Phillips,  6  G. 
A.  859. 

In  an  action  to  recover  damages  resulting  from  an  assault  and 
battery  committed  on  the  plaintiff,  if  there  be  aggravating  circum- 
stances either  in  the  act  or  intention,  punitive  or  exemplary  damages 
may  be  recovered.  Berkner  v.  Dannenberg,  et  al.,  116/954.  This  case 
again,  118/885.    Cited,  126/61. 

Where  in  a  suit  for  damages  on  account  of  an  assault  and  battery 
the  court  did  not  submit  to  the  jury  whether  any  exemplary  dam- 
ages should  be  found,  but  merely  informed  them  that  fines  imposed 
by  a  mayor's  court  and  city  court  on  account  of  an  alleged  assault 
and  battery  should  be  considered  in  mitigation  of  exemplary  dam- 
ages, this  contained  an  intimation  of  an  opinion  that  the  caie  was 
one  for  the  allowance  of  such  damages,  and  was  error.  Holland  v. 
WiUiams,  126/617. 

Verdicts  and  judgments  are  usually  conclusive  only  upon  parties 
and  privies.  The  prosecutor  is  not  such  a  party  and  has  not  such 
privity  in  a  criminal  prosecution  as  to  make  the  verdict  rendered 
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in  tbc  criminal  case  binding  on  him  in  a  civil  case  brought  for  the 
redressing  of  the  same  alleged  wrong.  Powell  v.  Wiley,  125/823 
(54  S.  E.  732),  and  dt. 

In  Powell  V.  Wiley,  125/823,  it  was  held  that,  where  an  action 
was  brought  for  damages  for  an  alleged  assault  and  battery,  and  the 
defendant  oflFered  a  plea  setting  forth  his  acquittal  in  a  criminal 
prosecution  for  the  same  allied  offense,  there  was  no  error  in  dis- 
allowing the  plea  or  in  refusing  to  admit  evidence  in  support  thereof. 
Tumlin  v.  Parrott,  82/735;  Cottingham   v.  Weeks,    54/275.     See 
also  O'Quin,  124/357.    The  plaintiff  brought  an  action  for  assault 
and  battery  alleged  to  have  been  committed  on  him  by  the  defend- 
ant.   The  defendant,  after  filing  a  plea,  offered  an  amendment  to 
the  effect  that  he  had  been  acquitted  in  a  criminal  prosecution  for 
the  allied  assault  and  battery,  and  contended  that  this  acquittal 
was  a  bar  to  the  right  to  recover  ptmitive  damages.    The  court  dis- 
aUowed  the  amendment  and  refused  to  admit  in  evidence  the  record 
of  the  proceedings  in  the  criminal  prosecution;  to  both  of  which 
rulings  the  defendant  excepted.    The  plea,  after  denying  the  assault 
diarged  in  the  petition,  set  up  a  counter-claim  for  damages  arising 
out  of  a  different  assault  which  it  is  alleged  the  plaintiff,  who  was  a 
street-car  conductor,  committed  upon  the  defendant,  when  a  pas- 
senger, under  the  following  circumstances:  The  defendant  boarded 
the  car  one  night  and  requested  the  plaintiff  to  stop  to  let  him  off  at 
Hampton  street.     This  the   plaintiff   n^lected  to  do,  but  instead 
carried  him  to  the  end  of  the  run.    On  the  return  trip,  the  defend- 
ant declared  his  intention  of  remaining  on  the  car  without  pa3ring 
a  second  fare  until  Hampton  street  was  reached.    He  was  told  by 
the  plaintiff  that  he  would  have  to  pay  another  fare  or  get  off  the 
car;  and  on  his  refusal  to  do  either,  the  plaintiff,  it  is  alleged,  struck 
him  on  the  head  with  a  club  or  some  other  heavy  instrument,  knock- 
ing him  off  the  car,  and  leaving  him  lying  senseless  in  the  street, 
etc.     Under  this  pleading,  the  court  charged:    "If  the  conductor 
carrying  the  defendant  took  him  beyond  his  stopping  place,  he  [de- 
fendant] would  not  have  the  right    *    *    *    to  go  to  the  end  of  the 
line  and  come  back  to  his  stopping-place,  but  his  damage  and  his 
wr<Mig  would  ari.se,  if  there  was  such,  as  soon  as  he  was  carried  by 
his  stopping-place,  and  his  remedy  would  be  to  bring  suit  either 
against  the  company,  the  owner  of  the  car  in  charge  of  the  ccm- 
ductor,  or  against  the  conductor  himself,  for  such  damage  as  he  may 
have  sustained."    The  defendant  assigns  such  charge  as  error,  for 
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the  reas(Mi  that  ''he  had  a  right  to  stay  on  the  car  until  it  readied 
Hampton  street  (mi  the  return  trip,  the  company  having  contracted 
to  carry  him  to  that  place."    Cited,  6  G.  A.  859. 

In  Morgan  v,  Langford,  126/58,  it  was  held  that  in  an  action  for 
damages  based  upon  an  assault  and  battery,  where  the  petition  prays 
for  punitive  damages,  alleg^g  that  the  defendant's  assault  was 
without  cause  and  aggravated  both  in  the  act  and  the  intenticm,  and 
this  allegation  is  supported  by  proof,  a  charge  wherein  the  court 
stated  to  the  jury  that  the  plaintiff  claimed  that  he  was  humiliated 
and  asked  damages  therefor  is  not  erroneous  on  the  ground  that 
such  damages  were  not  authorized  by  the  pleadings  or  the  proof. 
Where  in  such  an  action  the  defendant  pleaded  a  set-off  <m  account 
of  damages  alleged  to  have  been  sustained  by  reason  of  a  trespass 
committed  by  the  plaintiff,  and  there  was  evidence  introduced  in 
support  of  the  plea,  to  the  effect  that  the  plaintiff  was  in  charge  of 
certain  railroad  construction,  in  the  course  of  which  it  was  desired 
to  remove  certain  branches  and  the  top  of  a  tree  standing  on  the  de- 
fendant's land  near  the  dividing  line  between  the  railroad's  land  and 
the  defendant's  land,  and  that  the  defendant  objected  to  the  tree 
being  so  disfigured ;  whereupon  the  plaintiff  gave  instructions  to  have 
the  limbs  and  top  cut  from  the  tree,  stood  by  and  saw  the  same  be- 
ing done,  and  refused  to  order  the  work  stoK>ed  when  so  requested 
by  the  officer  arresting  him  for  the  trespass, — a  case  was  made  out 
for  the  recovery  of  damages  by  the  defendant,  and  it  was  erroneous 
for  the  court  to  instruct  the  jury  not  to  consider  the  defendant's 
plea  of  set-off. 

In  Pierce  v.  Hicks,  ZAfll^,  the  plaintiff  sued  for  a  battery.  It 
was  held  that  the  keeper  of  a  tippling-house  has  a  right  to  defend 
himself  against  a  dangerous  assault  made  upon  him  therein  by  a 
person  who  has  drunk  there  to  intoxication,  although  such  a  house 
be  not  what  is  termed  in  law  a  man's  castle. 

Cross-actions  in  favor  of  each  party  against  the  other  may  arise 
out  of  the  same  affray;  and  such  claims  for  damages  may  be  pre- 
sented in  separate  suits,  or  in  a  petition  by  one  and  a  plea  of  set-off 
by  the  other.  The  party  first  assaulted  may  be  entitled  to  damages 
against  his  assailant;  but  if  the  former  use  excessive  force,  or  be- 
yond what  is  necessary  for  his  self-defense,  he  too  will  beccHne  liable 
to  the  other  for  the  damages  thus  inflicted.  Where  one  wrongfully 
makes  an  assault,  but  discontinues  the  beating,  retires,  declines 
further  combat,  or  otherwise  put  himself  in  the  right,  he  may  sue 
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and  recover  for  damages  then  inflicted,  notwithstanding  he  may  have 
been  the  original  aggressor.  The  charge  that  the  defendant  would 
be  entitled  to  recover  damages  on  his  plea  of  set-off  "if  he  was  with- 
out fault"  does  not  require  a  new  trial,  it  being  apparent  f rcwn  the 
context,  and  the  charge  as  a  whole  that  the  court  was  applying  the 
principle  above  stated,  in  instructing  the  jury  that  even  though  the 
defendant  may  have  been  originally  wrong,  he  could  recover  if  at 
the  time  of  receiving  the  injury  "he  was  without  fault."  The  plain- 
tiflf  was  claiming  punitive  damages,  and  it  was  proper  to  read  in 
charge  the  Code,  §  4503  (3906)  nor  was  this  error  against  the  de- 
fendant, as  the  judge  also  charged  that  both  parties  were  claiming 
punitive  damages.  There  is  no  assignment  of  error  that  the  judge 
failed  to  instruct  the  jury  upon  the  proper  measure  of  damages  in 
case  the  defendant  was  entitled  to  recover  on  his  plea  of  set-off. 
McNatt  V.  McRae,  117/898. 

In  a  suit  to  recover  damages  resulting  from  an  assault  and  bat- 
tery, the  extent  of  the  injury,  and  the  existence  and  character  of 
mitigating  circiunstances,  are  to  be  determined  exclusively  by  the 
jury;  and  a  verdict  for  nominal  damages,  approved  by  the  trial 
judge,  will  not  be  disturbed  by  this  court.     Ingram  v.  Savannah 
Electric  Co.,  4  G.  A.  242.    This  verdict  was  for  $1. 
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CHAPTER  24. 

TORTS  BY  WIFE.  CHILD.  OR  SERVANT. 

436.  Torts  by  wife,  child,  or  servant,  Code,  §§  4413  (3817),  SMS  (3031). 

437.  Relation  of  master  and  servant  must  first  be  established. 

438.  When  the  servant's  act  is  within  the  scope  of  his  duties. 

436.  Torts  by  wife,  servant,  etc. 

Every  person  shall  be  liable  for  torts  ccmimitted  by  his  wife,  and 
for  torts  committed  by  his  child,  or  servant  by  his  command,  or  in 
the  prosecution  and  within  the  scope  of  his  business,  whether  the 
same  be  by  negligence  or  voluntary.    Code,  §  4413  (3817). 

Trespass  of  agetU.  The  principal  is  not  liable  for  the  willful 
trespass  of  his  agent,  unless  done  by  his  command  or  assented  to  by 
him.    Code,  §  3603  (3031). 

These  sections  must  be  construed  so  as  to  harmonize  the  two  and 
allow  both  to  remain  of  force,  in  the  cases  to  which  they  apply.  Tur- 
ner, 72/292. 

A  master  is  liable  for  the  wilful  torts  of  his  servant,  committed  in 
the  course  of  the  servant's  emplo)mient,  just  as  though  the  master 
had  himself  committed  them.    Woolfolk,  128/631. 

437.  Relation  of  master  and  servant  mnst  first  be  estab- 
lished. 

The  plaintiff  sued  for  damages  sustained  from  having  been 
pushed  off  a  car  of  defendant,  while  in  motion,  by  a  negro,  who 
emerged  from  the  car  and  stated  that  he  was  in  charge  of  it.  The 
mere  declarations  and  acts  of  the  negro,  unless  brought  to  the  knowl- 
edge of  the  company  or  to  their  agents,  who  had  charge  of  their 
train  at  the  time,  is  not  sufficient  to  make  the  company  liable  for 
his  acts  as  their  servant.  The  relation  of  master  and  servant  must 
first  be  established  by  competent  legal  evidence  in  order  to  make 
the  company  responsible  for  his  conduct.  Lindsay,  46/447.  Gted, 
69/204. 

A  suit  for  damages  for  an  injury  alleged  to  have  been  sustained 
by  the  plaintiff  while  in  the  service  of  a  railway  company,  where  tfie 
undisputed  evidence  shows  that  the  relation  of  master  and  servant 
between  the  plaintiff  and  the  railway  company  did  not  exist  at  the 
time  of  the  injury,  any  inaccuracy  in  abstract  statements  of  law  per- 
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taining  to  the  liability  of  a  master  to  a  servant  is  not  ground  for 
setting  aside  a  verdict  rendered  in  favor  of  the  railway  company. 
Hangabook,  130/264. 

438.    When  the  servant's  act  is  within  the  scope  of  his  em- 
ployment. 

In  Wood,  94/124,  a  girl  was  struck  by  a  stone  thrown  from  a  train 
of  cars  by  an  employee  of  the  railroad  company.  It  was  held  that 
tiie  evidence  being  silent  as  to  the  specific  duty  of  the  servant  of 
the  railway  company,  but  indicating  that  he  was  acting  in  the  ca- 
pacity of  brakeman,  and  this  servant,  while  the  train  was  in  motion, 
and  he  was  upon  it,  having  thrown  a  stone  at  a  boy  who  had  just 
attempted  to  swing  to  or  climb  upon  the  train,  and  who  with  others 
had  previously  been  in  the  habit  of  committing  or  attempting  similar 
trespasses;  the  stone  being  thrown  after  the  boy  had  ceased  at- 
tempting to  trespass  upon  the  train  on  the  given  occasion,  and  had 
retreated  to  private  premises  adjacent  to  the  street,  and  while  he 
was  there  endeavoring  to  conceal  himself  behind  a  post;  and  the 
stone  by  accident  having  missed  the  boy,  and  hit  and  injured  an- 
other person,  who  was  then  on  the  same  premises — no  presumption 
arises  that  at  the  time  of  throwing  the  stone  the  servant  was  acting 
in  behalf  of  the  company,  or  within  the  scope  of  his  employment,  as 
to  anything  then  done  or  attempted  to  be  done  with  a  view  to  injure 
or  affect  the  boy;  consequently,  the  company  is  not  liable  for  the 
injury  thus  done  to  tfie  third  person.    Simmons,  J.,  said:    "The 
evidence  is  silent  as  to  the  specific  duties  of  a  brakeman,  and  does 
not  show  what  authority  this  employee  had  from  the  railroad  com- 
pany to  keep  trespassers  off  the  train ;  but,  assuming  that  this  came 
within  the  scope  of  his  duties,  no  presumption  arises  that  he  was 
acting  within  the  scope  of  his  employment  in  throwing  a  stone  at 
this  boy,  witfi  a  view  to  injuring  him,  after  he  had  desisted  from 
the  trespass  and  gone  off  from  the  train.    A  master  is  not  liable  for 
the  acts  of  his  servant  when  such  acts  are  not  done  within  the  scope 
of  the  emplo3rment  in  which  the  servant  is  engaged.    If  the  brake- 
man,  while  these  boys  were  engaged  in  the  trespass,  had,  in  attempt- 
ing to  prevent  the  trespass  or  cause  them  to  desist,  injured  one  of 
them  through  n^ligence  or  carelessness,  or  by  using  more  force 
than  was  necessary  for  the  purpose,  the  company  would  perhaps  be 
liable.    See  Wood,  Mast.  &  Serv.  p.  537 ;  Rounds  v.  Railway  Co.,  64 
N.  Y.  129.   But,  after  the  boy  had  desisted,  the  company  would  not 
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be  responsible  for  an  injury  inflicted  on  him  by  the  brakeman  in 
attempting  to  punish  him  for  the  trespass.  See  Golden  v.  Newland, 
52  Iowa,  59,  2  N.  W.  609;  Allen  v.  Railway  Co.,  L.  R.  6,  Q. 
B.  65.    Cited,  98/753. 

In  Thompson  v.  Wright,  109/466,  it  was  alleged  that  petitioner 
was  engaged  as  a  drayman  in  the  transportation  of  freight  from  place 
to  place  in  the  city  of  Brunswick,  for  the  purpose  of  which  business 
he  had  a  horse  and  dray,  and  in  pursuit  thereof  frequented  the 
wharves,  docks  and  depots  in  said  city  for  the  purpose  of  soliciting 
business.  While  engaged  in  this  business,  the  defendant  was  at  the 
time  the  owner  of  the  steamer  Hessie,  engaged  as  a  common  carrier 
in  running  a  steamboat-line  between  the  ports  of  Brunswick  and  Da- 
rien.  Petitioner  was  at  the  landing-place  of  this  steamer,  and  while 
there  contracted  with  one  Watkins  for  the  transportation  of  certain 
hides  from  the  dock  of  the  steamer  to  Watkins'  place  of  business  in 
the  city,  the  hides  at  the  time  being  aboard  the  steamer  Hessie.  For 
the  purpose  of  facilitating  the  loading  and  discharging  of  the  steam- 
er's cargoes,  the  officers  and  employees  would  lay  its  gang-plank  from 
the  deck  of  the  steamer  to  and  on  the  body  of  the  wagons  bringing  or 
carrying  away  merchandise  or  other  freights.  On  the  occasion  men- 
tioned the  mate  of  the  steamer  placed  the  gang-plank  from  the 
steamer's  deck  to  the  rear  end  of  petitioner's  dray,  and  kept  the  same 
in  this  position  for  the  purpose  of  transferring  the  hides  from 
aboard  the  steamer  to  the  dray.  When  the  loading  was  completed, 
petitioner  went  to  his  seat  on  the  wagon  and  started  to  drive  oflF, 
when  suddenly,  and  without  any  warning  to  him,  the  mate  of  the 
steamer  (being  defendant's  employee),  having  neglected  to  take  in 
the  gang-plank,  wrongfully  and  negligently  caught  hold  of  one  of  the 
rear  wheels  of  the  dray,  simultaneously  uttered  a  tremendous  yell, 
causing  petitioner's  horse  to  become  frightened,  from  the  effect  of 
which  the  horse  backed  himself,  hides,  and  dray  overboard  into  the 
waters  of  the  bay,  carrying  petitioner  along  with  him.  The  mate 
was,  when  discharging  the  cargo  of  said  steamer,  in  the  regular  dis- 
charge of  his  duties  within  the  scope  of  his  employer's  business,  and 
the  duty  devolved  upon  him  to  take  in  and  otherwise  attend  to  the 
keeping  of  said  gang-plank,  and  petitioner  was  in  no  way  connected 
therewith.  A  demurrer  to  the  declaration  was  sustained.  Lewis, 
J.,  said :  "The  master  is  not  liable  for  the  acts  of  his  servant  which 
are  not  done  within  the  scope  of  his  employment.  In  this  case  the 
allegation  of  the  petition  is  specific,  that  the  negligent  acts  of  the 
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servant  complained  of  were  committed  while  he  was  in  the  regular 
discharge  of  his  duties  within  the  scope  of  his  employer's  business. 
A  part  of  the  business  of  the  servant  in  this  case  was  evidently  to 
arrange  to  take  care  of  and  protect  the  gang-plank  belonging  to  his 
master  when  the  same  was  being  used  for  the  purpose  of  loading  or 
miloading  the  vessel.  It  is  clearly  inferable  from  the  discharges  in 
the  petition  that,  at  the  time  of  the  n^ligent  acts  of  the  servant 
which  restilted  in  plaintiff's  injury,  he  was  engaged  in  an  eflfort  to 
save  the  master's  property.  In  Wood,  Mast.  &  Serv.,  §  300,  it  is 
declared:  'When  a  servant  finds  himself,  or  the  subject-matter  of 
his  labor,  in  such  a  situation  that  in  order  to  preserve  his  master's 
interests,  he  must  do  an  act  that  will  most  likely  result  in  injury  to 
others,  the  master  can  not  escape  liability  upon  the  ground  that  it 
was  purposely  done  by  the  servant.  If  it  was  done  in  the  course  of 
Ae  servant's  emplo)nnent,  and  in  furtherance  thereof,  the  law  will 
regard  the  acts  as  having  been  impliedly  authorized  by  the  master.' 
Several  instances  are  given  by  that  authority  which  show  the  prin- 
ciple is  equally  as  applicable  to  the  facts  in  this  case  as  it  is  to  the 
cases  cited  in  the  text.  In  14  Am.  &  Eng.  Enc.  Law,  p.  810,  the 
same  principle  is  recognized  in  the  following  language:  'It  is  also 
well  settled  that  a  master  is  ordinarily  liable  for  injuries  caused  by 
his  servant  in  preventing  damage  or  loss  to  property  of  the  master.' 
In  Cooley,  Torts  (2d  ed.),  §  538,  it  is  declared:  'The  master  who 
puts  the  servant  in  a  place  of  trust  or  responsibility,  or  commits  to 
him  the  management  of  his  business  or  the  care  of  his  property,  is 
justly  held  responsible  when  the  servant,  through  lack  of  judgment 
or  discretion,  or  from  infirmity  of  temper,  or  under  the  influence  of 
passion  aroused  by  the  circumstances  and  the  occasion,  goes  beyond 
the  strict  line  of  his  duty  or  authority,  and  inflicts  an  unjustifiable 
injury  upon  another.'  It  was  held  that  a  petition  alleging  negligence 
on  the  part  of  an  employee  in  and  about  a  matter  falling  within  the 
Ttgixlsir  discharge  of  his  duties  within  the  scope  of  his  employer's 
business,  and  consequent  injury  to  the  plaintiff,  sets  forth  a  cause 
of  action  against  such  employee's  master." 

A  street-railway  company  is  liable  for  a  tort  committed  by  its 
conductor  in  the  prosecution  and  within  the  scope  of  its  business, 
whether  by  negligence  or  wilfully.  Where  a  petition  alleged,  that  a 
conductor  on  the  car  of  a  street-railway  company,  while  engaged  in 
the  prosecution  and  within  the  scope  of  his  business  in  collecting 
fares,  failed  and  refused  to  give  a  passenger  correct  change,  and, 
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upon  request  therefor,  drew  a  pistol  and  fired  at  the  passenger;  but 
that  the  ball  missed  the  passenger  and  struck  a  wc»nan  passing  on 
the  public  street  through  which  the  car  was  running,  causing  her 
death ;  and  that  the  plaintiffs  were  the  husband  and  children  of  the 
decedent,  the  allegations  set  out  a  cause  of  action  against  the  com- 
pany, and  the  petition  was  not  demurrable.  Allegations  that  die 
company  knowingly  placed  in  charge  of  one  of  its  passenger-cars  a 
conductor  of  bad  character,  who  was  drunk  and  armed  with  a  pistol, 
and  that  a  hcxnidde  occurred  in  the  manner  indicated  in  the  pre- 
ceding note,  were  not  demurrable.  Wheeler,  128/550.  Cited,  6 
G.  A.  471. 

A  principal  or  master  being  responsible  for  the  n^ligent  acts  of 
his  agent  or  servant  only  when  done  by  conunand  or  within  the  scope 
of  the  emplo3rment,  it  is  necessary,  in  an  action  seeking  to  charge 
one  for  the  acts  of  another  upon  the  theory  that  the  latter  was 
agent  for  the  former,  that  the  petition  should  disclose,  either  ex- 
pressly or  by  necessary  implication,  not  only  the  existence  of  the 
agency,  but  also  the  connection  of  the  act  with  the*  employment. 
Where  the  owner  or  person  in  possession  of  an  automobile  merely 
permits  another  to  use  it,  the  latter  does  not  thereby  become  the 
agent  or  servant  of  the  former  so  as  to  charge  the  one  with  the 
other's  n^ligence.  The  owner,  or  keeper,  of  an  automobile  will 
not  be  held  liable  for  a  n^ligent  homicide  committed  therewith  in 
a  public  street  by  a  person  old  enough  to  be  discreet  and  respon- 
sible in  the  eyes  of  the  law,  who  took  the  machine,  without  the 
knowledge  of  the  former,  irom  a  shop  or  garage  where  it  had  been 
left,  although  the  person  who  thus  todc  and  drove  the  machine  was 
inexperienced  in  its  operation  and  unlicensed  to  run  it,  notwithstand- 
ing the  leaving  of  the  automobile  at  the  shop  or  garage  furnished  the 
oiq)ortunity  whereby  such  person  got  possessicm  of  it  Lewis  v. 
Amorous,  et  d.,  3  G.  A.  50. 

Where  a  servant  does  an  act  in  the  execution  of  a  lawful  author- 
ity given  him  by  his  master  and  for  the  purpose  of  performing  what 
the  master  has  directed,  the  master  will  be  liable  for  an  injury 
thereby  inflicted  on  another,  whether  the  wrong  be  occasioned  by 
n^Iigence  or  by  a  wanton  and  reckless  purpose  to  accomplish  the 
master's  business  in  an  unlawful  manner.  In  the  present  case  there 
was  evidence  from  which  the  jury  could  find  that  the  wrong  dcMie 
by  the  servant  was  done  within  the  range  of  his  emplo3rment  and 
for  the  purpose  of  accomplishing  the  business  which  the  master  had 
authorized  him  to  do.    James,  118/341. 
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In  Blackmon,  3  G.  A.  80,  it  was  held  that  a  surgeon,  being  sent 
by  two  railway  companies  to  a  wreck,  to  give  professional  attention 
to  an  engineer  who  had  been  injured,  caused  him  to  be  moved  to  a 
hospital,  where  he  soon  died;  after  the  death  had  occurred  he  or- 
dered the  body  carried  to  an  undertaker's  establishment,  and  there 
he  and  the  undertaker,  without  the  consent  of  relatives,  mutilated 
the  corpse.  Held,  that  the  tort  of  the  surgeon  was  not  within  the 
scope  of  the  business  for  which  he  was  employed,  and  that  the  rail- 
way companies  were  not  responsible  for  tibe  mutilation.  Powell,  J., 
said:  "Whether  the  railway  company  furnished  surgical  attention 
to  the  engineer  for  the  purpose  of  diminishing  the  effect  of  an  in- 
jury for  which  they  apprehended  they  might  be  held  liable,  or  as  a 
mere  gratuity,  the  business  entrusted  to  the  surgeon  was  that  of 
ministering  to  a  living  man ;  and  when  death  had  rendered  all  fur- 
ther ministration  unavailing,  the  duty  and  business  with  which  he 
had  been  entrusted  by  the  railway  companies  were  at  an  end.  Cer- 
tainly the  limit  to  the  scope  of  his  authority  was  reached  when  he 
had  closed  the  dead  eyelids  down  and  had  delivered  the  body  to  him 
to  whom  next  in  natural  order  the  corpse  should  go, — the  imder- 
taker.  A  case  might  arise  in  which  a  railroad  company  would  be 
liable  for  the  mutilation  of  a  dead  body  by  a  surgeon;  as,  when, 
for  the  purpose  of  obtaining  evidence  or  for  other  reason,  it  directed 
an  autopsy  to  be  made.  Such  is  not  here  alleged  to  be  the  case. 
The  mere  all^[ation  that  the  person  committing  the  tort  was  agent 
and  surgeon  at  the  time  does  not  render  any  the  less  necessary  the 
statement  of  facts  showing  that  the  act  was  by  command  of  the 
employer  or  within  the  scope  of  the  employment.  Lewis  v. 
ArocM-ous,  ante,  50  (59  S.  E.  338)." 

In  Hodges,  6  G.  A.  470,  it  was  held  that  if  a  servant  steps  aside 
from  his  master's  business,  for  however  short  a  time,  to  do  an  act 
entirely  disconnected  from  it,  and  injury  results  to  another  from 
such  independent  voluntary  act,  the  servant  may  be  liable,  but  the 
master  is  not  liable.  Russell,  J.,  said :  "Hodges  sued  the  Savannah 
Electric  Company  for  damages  arising  from  personal  injuries.  It 
appears  that  he  was  a  conductor  upon  the  Montgomery  and  Best 
street  line  of  the  defendant  company.  At  the  time  of  the  injury  his 
car  was  standing  at  the  terminus  of  the  line  and  within  ten  feet  of 
a  repair  or  'wire'  car,  which  was  waiting  to  follow  the  passenger- 
car  into  the  city.  He  got  off  of  his  car  to  change  the  trolley,  in 
order  to  make  ready  for  the  return  journey.    He  thus  came  be- 
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tween  the  two  cars.  Baker,  a  servant  of  the  defendant  on  the  re- 
pair or  'wire'  car,  struck  at  him,  and  in  doing  so  knocked  the  con- 
troller and  thus  started  the  car,  which  struck  him  and  inflicted  the 
injuries  for  which  he  sued.  There  is  conflict  in  the  evidence  as  to 
whether  the  plaintiff  joined  in  'skylarking,'  'joshing,'  or  other  jday 
with  Baker  or  other  employees  of  the  defendant  There  is  no  oHi- 
flict,  however,  as  to  the  fact  that  Baker  started  the  car,  not  inten- 
tionally but  by  striking  at  the  plaintiff  in  a  playful  manner.  We 
deem  it  immaterial,  therefore,  whether  the  plaintiff  participated  in 
the  play  and  knew  that  Baker  was  going  to  strike  at  him,  or  not, 
because  the  real  question  in  the  case  is  whether  the  defendant  com- 
pany is  liable  for  the  strdce  of  Baker  which  was  the  cause  of  the 
starting  of  the  car  and  the  resulting  injury  to  the  plaintiff.  The 
controlling  question,  presented  both  by  the  motion  to  nonsuit  and 
by  the  motion  for  a  new  trial,  is  ^diether  a  servant  can  recover 
from  his  master  for  an  injury  which  the  tmdisputed  evidence  shows 
was  caused  by  an  act  of  a  fellow  servant  not  within  the  scope  of  his 
duties,  and  yet  while  in  the  employment  of  the  master  and  while 
waiting  to  recommence  the  active  duties  of  his  employment  Noth- 
ing is  better  settled  than  that  the  master  is  liable  for  injuries  re- 
sulting from  his  servant's  negligent  performance  of  his  duties,  or 
from  a  negligent  omission  to  perform  his  duties,  provided  that  the 
act  causing  the  injury  or  the  omission  to  act  is  within  the  scope  of 
the  servant's  employment  *  *  *  What,  then,  is  the  test  by 
which  it  should  be  determined  whether  the  act  of  the  servant  was 
within  the  scope  of  his  employment?  Judge  Thompson,  in  his 
Commentaries  on  the  Law  of  Negligence,  volume  1,  §  526,  says: 
'The  test  by  which  to  determine  whether  the  master  is  liable  for  the 
tortious  act  of  his  servant  is  not  whether  it  was  done  during  the 
existence  of  the  emplo)rment,  that  is  to  say,  during  the  time  covered 
by  the  employment,  but  whether  it  was  done  in  the  prosecution  of 
the  master's  business.  Upon  this  subject  it  has  been  said  "In  de- 
termining whether  a  particular  act  is  done  in  the  course  of  the  serv- 
ant's emplo)rment,  it  is  proper  first  to  inquire  whether  the  servant 
was  at  the  time  engaged  in  serving  his  master.  If  the  act  be  done 
while  the  servant  is  at  liberty  from  the  service,  and  pursuing  his 
own  ends  exclusively,  the  master  is  not  responsible.  If  the  servant 
was,  at  the  time  when  the  injury  was  inflicted,  acting  for  himself 
and  his  own  master  pro  tempore,  the  master  is  not  liable,  if  the 
servant  steps  aside  from  his  master's  business,  for  however  short  a 
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time,  to  do  an  act  not  connected  with  such  business,  the  relation  of 
master  and  servant  is  for  the  time  suspended.  Such,  variously  ex- 
pressed, is  the  tmiform  doctrine  laid  down  by  all  authorities."  '  This 
doctrine  is  not  in  conflict  with  any  of  the  rulings  made  by  the  Su- 
preme Court  in  the  cases  relied  on  by  counsel  for  the  defendant  in 
error.  In  any  case  where  there  appears  to  be  a  conflict,  it  will  be 
seen  on  examination  that  the  apparent  conflict  is  due  to  the  fact 
tfiat  n^ligence  was  imputed  to  the  master  in  the  selection  of  in- 
competent or  vicious  servants,  but  no  such  negligence  is  alleged  or 
relied  on  in  the  present  case.  *  *  *  if  Baker  had  started  the 
car,  whidi  it  was  his  duty  to  guard  while  the  plaintiff  was  between 
the  two  cars,  n^ligently  or  intentionally,  in  furtherance  of  the  mas- 
ter's business  or  in  line  of  his  duty,  the  defendant  would  be  liable. 
But  it  is  dear  from  the  evidence  that  the  controller  was  not  turned 
n^ligently  or  intentionally,  but  was  struck  accidentally.  The  un- 
disputed evidence,  therefore,  shows  that  the  underlying  cause  of 
die  casualty  was  accidental.  It  was  by  accident  that  the  controller 
was  turned,  and  the  accident  occurred  while  Baker  was  not  engaged 
in  the  duty  with  which  he  had  been  charged  by  his  master,  but 
durmg  a  period,  however  short,  in  which  he  had  stepped  aside  and 
was  engaged  in  a  prank  with  one  of  his  co-employees.'* 
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CHAPTER  25. 

EMPLOYER'S  LIABILITY  FOR  THE  ACTS  OF  AN  INDEPEND- 
ENT  CONTRACTOR. 

439.  When  employer  is  liable  for  the  acts  of  an  independent  contractor. 

Code,  §  4415  (3819). 

440.  This  section  is  exhaustive  of  the  subject 

441.  Independent  employment. 

442.  Employer  is  liable  when  the  obligation  is  statutory. 

439.    Employer,  when  liable  for  acts  of  contractor. 

The  employer  is  liable  for  the  negligence  of  the  contractor  (1) 
when  the  work  is  wrongful  in  itself,  or,  if  done  in  the  ordinary 
manner,  would  result  in  a  nuisance;  (2)  or,  if  according  to  pre- 
vious knowledge  and  experience,  the  work  to  be  done  is  in  its  na- 
ture dangerous  to  others,  however  carefully  performed;  (3)  or,  if 
the  wrongful  act  is  the  violation  of  a  duty  imposed  by  express  con- 
tract upon  the  employer ;  (4)  or,  if  the  wrongful  act  is  the  viola- 
tion of  a  duty  imposed  by  statute;  (5)  or,  if  the  employer  retains 
the  right  to  direct  or  control  the  time  and  manner  of  executing  the 
work ;  or  interferes  and  assumes  control,  so  as  to  create  the  relation 
of  master  and  servant,  or  so  that  an  injury  results  which  is  trace- 
able to  his  interference;  (6)  or,  if  the  employer  ratifies  the  unau- 
thorized wrong  of  the  independent  contractor.  Code,  §  4415 
(3819). 

One  who  employs  an  independent  contractor  to  do  work  upon  his 
premises,  and  who  places  his  property  in  the  charge  of  the  inde- 
pendent contractor,  for  the  piuposes  of  the  work,  is  not,  generally, 
liable  for  injuries  resulting  to  the  contractor's  servants  engaged  in 
the  work,  or  to  others.  Especially  is  this  true  where  the  employ- 
ment of  the  independent  contractor  is  for  the  purpose  of  making 
repairs,  and  where,  for  this  reason,  the  work  is  necessarily  and  ob- 
viously dangerous.  Even  where  an  independent  contractor  is  em- 
ployed to  make  repairs,  the  employer  may  become  liable  for 
injuries  sustained  by  a  servant  of  the  independent  contractor,  either 
on  account  of  his  own  wrongful  act  or  by  interfering  and  assuming 
control,  so  that  an  injury  results  which  is  traceable  to  his  interfer- 
ence.   Johnson,  4  G.  A.  131.    Cited,  6  G.  A.  150;  7  G.  A.  68. 

The  owner  of  a  building  which  has  been  damaged  by  fire,  who 
delivers  the  same  to  an  independent  contractor  for  the  purpose  of 
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repairing  it  generally  and  putting  it  in  thorough  order,  and  who 
surrenders  to  the  latter  full  possession  and  complete  control  of  the 
prenaises,  is  not,  merely  because  of  the  peculiar  arrangement  of 
some  of  the  interior  appointments  of  the  building, — such  as  an  ele- 
vator-shaft, stairways,  etc.,  which,  under  certain  conditions,  may 
become  sources  of  hidden  danger  to  one  unfamiliar  with  their  loca- 
tion,— Pliable  to  any  person  going  into  the  building  by  invitation  of 
the  contractor,  for  damages  resulting  from  physical  injuries  sus- 
tained because  of  exposure  to  such  danger.  In  such  a  case  the  con- 
tractor is  in  law  chargeable  with  knowledge  of  the  existence  of 
snch  appointments  and  their  peculiar  location,  and  therefore,  rel- 
atively to  the  servant  of  one  whom  he  employs  to  do  a  portion  of 
the  repairing,  under  the  duty  of  taking  proper  steps  to  guard  him 
against  any  injury  likely  to  occur  by  reason  of  the  existence  of  such 
danger.    Butter  v.  Lewman  &  Co.,  et  al.,  115/752. 

One  who  employs  an  independent  contractor  to  do  a  specific  piece 
of  work,  not  in  itself  unlawful,  is  not  liable  for  an  injury  caused 
by  a  casual  act  of  negligence  of  the  contractor  while  the  work  is  in 
progress.  The  fact  that  the  owner  of  a  building  to  be  constructed 
furnishes  to  the  contractor  the  material  for  the  building,  or  stip- 
ulates in  the  contract  that  the  work  of  constructing  shall  be  per- 
formed by  the  contractor  according  to  plans  and  specifications  of 
an  architect  and  to  the  satisfaction  of  the  engineer  of  the  owner, 
does  not  make  the  owner  liable  for  an  injury  resulting  proximately 
and  solely  frcwn  a  negligent  act  of  the  contractor  in  the  work  of 
construction.    Lampton  v.  Cedartown  Company,  6  G.  A.  147. 

In  West  V.  Braxdow  Steamship  Co.,  124/658,  Fish,  C.  J.,  said : 
''From  the  evidence  it  appears  that  the  plaintiff  was  not  a  servant 
of  the  defendant  company,  but  was  employed  by  the  stevedore  who 
was  engaged  in  loading  the  ship,  and  who,  apparently,  was  an  in- 
dependent contractor  for  this  purpose.  If  the  stevedore  had  taken 
a  contract  to  load  the  vessel  with  the  Itunber  and  furnished  the  la- 
bor and  necessary  appliances  for  so  doing,  then  it  is  dear  that  the 
owner  of  the  vessd  would  not  be  liable  to  the  plaintiff  for  the  con- 
sequences of  the  n^ligence  of  such  independent  contractor.  Young 
V.  Smith  &  Kdly  Co.,  infra. 

An  independent  contractor  is  not  liable  for  injuries  to  a  third 
person,  occurring  after  the  contractor  has  completed  the  work  and 
turned  it  over  to'  the  owner  or  employer  and  the  same  has  been  ac- 
cepted by  him,  tiiough  the  injury  result  from  the  contractor's  fail- 


Digitized  by 


Google 


§  439  ]  CHAPTER  25.  [  924 

Employer's  liability  for  the  acts  of  an  independent  contractor. 

ure  to  properly  carry  out  his  contract.    Young  v.  Smith  &  Kelly 
Co.,  124/475. 

In  Richards  v.  O'Brien  Brothers  et  al.,  1  G.  A.  107,  Hill,  C.  J.^ 
said:  "It  is  unquestionably  a  sound  principle  of  law  that  after 
the  contractor  has  completed  the  work  and  turned  it  over  to  the 
owner,  and  it  has  been  accepted  by  the  owner  in  discharge  of  the 
contract,  the  contractor  incurs  no  further  liability  by  reason  of  the 
n^ligent  manner  in  which  the  work  has  been  done,  but  the  respon- 
sibility, if  any,  for  maintaining  or  using  it  in  its  defective  condition 
is  shifted  to  the  owner.  The  contractor  remains  liable,  if  at  all, 
only  to  the  proprietor  or  owner,  for  a  breach  of  his  contract.  1 
Thomp.  Neg.,  §§  686,  687;  Easton  v.  Smith,  26  L.  R.  A.  504.  Be- 
fore this  responsibility  is  shifted  frc«n  the  contractor  to  the  pro- 
prietor or  owner,  it  must  be  shown  that  the  work  was  fully  oxn- 
pleted  by  the  contractor,  fully  accepted  by  the  owner  or  proprietor, 
and  the  contractor  fully  discharged  of  the  contract." 

The  city  of  Atlanta  employed  the  Withers  Foundry  &  Machine 
Works  to  repair  an  engine  used  in  the  operation  of  its  system  of 
water-works.  Huey,  an  agent  of  the  contractor,  was  killed  in  mak- 
ing the  repairs,  and  his  children  sued  the  city.  It  was  held  that 
where  the  proprietor  or  possessor  of  land,  houses,  structures,  or 
other  like  things,  employs  an  independent  contractor  to  do  work 
thereon,  but  does  not  surrender  the  custody  of  the  premises  or  of 
the  structure  or  other  thing,  as  the  case  may  be,  to  the  independent 
contractor,  and  a  servant  of  the  independent  contractor,  coming  and 
attempting  to  do  the  designated  work  in  a  manner  reasonably  to 
be  anticipated,  is  injured  by  some  latent  danger  in  the  conditions 
surrounding  the- premises,  structure,  or  other  thing,  of  which  the 
proprietor  has  actual  or  constructive  knowledge,  and  of  which 
the  workman  has  no  knowledge,  actual  or  constructive,  the  failure 
of  the  proprietor  of  the  premises  to  warn  him  of  the  danger  or  to 
inform  him  of  the  conditions  is  a  wrong,  and  such  a  breach  of  duty 
as  will  give  rise  to  a  cause  of  action  in  favor  of  the  injured  work- 
man against  the  proprietor  for  the  injury  inflicted.  If  the  pro- 
prietor of  premises  on  which  machinery  is  located  employs  an  in- 
dependent contractor  to  repair  a  particular  machine,  and  the 
proprietor  knows,  or  by  the  exercise  of  ordinary  care  should  know, 
not  only  that  the  machine  is  out  of  repair,  but  that  there  is  some 
extraordinary  latent  danger  or  perilous  condition  attaching  upon 
the  service,  and  the  independent  contractor  sends  a  servant  to  make 
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the  repairs  (the  servant  being  actually  or  constructively  ignorant 
of  the  extraordinary  danger),  it  is  the  duty  of  the  proprietor  of 
the  i»-emises  to  warn  the  servant  thereof;  and  for  a  breach  of  this 
duty,  resulting  in  injury  to  the  servant,  the  latter  has  a  cause  of 
action  against  the  proprietor  of  the  premises.  Powell,  J.,  said: 
"Counsel  for  the  city  cite  the  section  of  the  Code,  §  4414  (3818) 
and  a  long  line  of  decisions  which  declare  that  the  proprietor  of 
the  premises  generally  is  not  responsible  for  torts  committed  by 
a  contractor  doing  work  for  him,  where  the  contractor  exercises 
an  independent  business  which  is  not  subject  to  the  direction  and 
control  of  the  proprietor,  and  contend  that  since  the  Withers 
Foundry  and  Machine  Works  was  an  independent  contractor,  and 
Huey  was  an  employee  of  the  contractor,  the  city  is  not  liable  in 
this  transaction.  This  case,  if  we  understand  it,  does  not  fall  within 
the  doctrine  announced  in  the  section  of  the  code  just  referred 
to  and  the  cases  cited.  That  code  section  and  those  decisions  relate 
to  cases  where  there  has  been  a  breach  of  duty  toward  the  servant 
by  the  independent  ccmtractor  as  master, — in  other  words,  where 
the  action  is  predicated  of  some  negligence  of  the  independent  con- 
tractor. They  are  not  applicable  to  cases  such  as  this,  involving  the 
distinct  and  independent  n^ligence  of  the  owner  or  proprietor  of 
the  premises.  In  sum  and  substance,  the  code  sections  and  the  de- 
cisions referred  to  declare  that  an  independent  contractor  is  not 
usually  such  an  agent  of  the  person  employing  him  as  to  make  the 
latter  responsible  for  the  torts  of  the  former;  it  is  their  object  to 
declare  a  limitation  upon  the  application  of  the  doctrine  of  re- 
spcmdeat  superior,  and  not  to  exempt  any  one  from  responsibility 
for  his  own  personal  n^ligence.  They  leave  the  rule  of  liability 
in  cases  where  the  proprietor  and  an  independent  contractor  both 
figure  in  the  transaction  such  as  that  each  party  is  responsible  for 
his  own  neglects  and  wrongs,  and  not  for  those  of  the  other.  The 
questicm  in  each  case  is,  whose  negligence  is  involved;  who  has 
violated  the  particular  duty?  In  those  cases  where  the  cause  of 
action  is  predicated  of  a  breach  of  one  of  those  duties  imposed  upon 
the  master  by  reason  of  the  ccmtract  of  employment,  the  independ- 
ent contractor,  being  the  master,  is  the  one  to  whom  the  injured 
person  must  look  for  damages;  and,  tmless  the  case  falls  within 
one  of  the  exceptions  stated  in  the  code  section,  the  person  employ- 
iDg  the  independent  contractor  is  not  responsible  for  injuries  re- 
suiting  to  the  latter's  servant.    Then  there  is  a  class  of  cases  (and 
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we  consider  this  case  as  being  within  tfiat  dass)  where  tiie  iHt>- 
prietor  of  the  premises  is,  by  reascHi  of  wrongs  for  which  he  is  the 
author,  guilty  of  n^ligence, — ^wrongful  in  some  cases  as  against 
both  the  independent  contractor  and  such  employees  as  he  may 
send  to  do  the  work.  The  great  leading  case  in  which  this  doctrine 
is  expounded,  and  which  has  so  often  been  cited  approvingly  by 
courts  both  English  and  American,  is  Indermaur  v.  Dames,  L.  R. 
1  C.  P.  274  (35  L.  J.  C.  P.  184,  2  C.  P.  311,  36  L.  J.  C 
P.  181)."  Huey,  8  G.  A.  597. 

440.  This  section  is  ezhanstiye  of  the  subject. 

In  Ridgeway  v.  Downing  Company,  109/591,  it  was  held  that 
where  the  owner  of  a  vacant  city  lot,  who  for  many  years  has  suf- 
fered the  public  to  use  a  thoroughfare  over  the  same,  employs  an 
independent  contractor  to  construct  a  building  thereon  according  to 
certain  specifications,  including  excavations  for  piling  for  the 
foundation,  and  the  contractor  digs  a  trench  for  such  purpose  across 
the  thoroughfare,  the  owner  is  not  liable  for  a  personal  injury  sus- 
tained by  one  who  falls  into  the  trench  by  reason  of  its  unguarded 
condition.  Fish,  J.,  said:  "As  §  4415  (3819)  of  the  Code  under- 
takes to  declare  when  the  employer  shall  be  liable  for  the  n^li- 
gence  of  the  contractor,  and  specifically  enumerates  the  instances 
in  which  he  shall  be,  we  think  it  is  exhaustive  of  the  subject — that 
the  only  instances  in  which  an  employer  of  an  independent  con- 
tractor is  liable  for  the  negligence  of  such  contractor  are  those 
therein  enumerated  and  defined."  Cited,  115/756;  124/477;  6  G. 
A.  150. 

441.  Independent  employment. 

A  railroad  company  is  not  liable  for  injuries  sustained  by  laborers 
in  the  employ  of  a  contractor  who  was  working  for  the  company, 
though  it  may  have  furnished  implements  and  materials  for  the 
performance  of  the  work.  The  plaintiff  was  engaged  in  filing  an 
embankment  on  defendant's  road  with  a  dirt-car  that  fell  from  a 
trestle.  The  trestle  gave  way.  The  work  was  let  out  by  defendant 
to  Adams.  His  overseer  paid  the  plaintiff,  and  defendant  had  noth- 
ing to  do  with  hiring  him,  nor  did  it  have  control  over  the  mules, 
cars,  or  men,  although,  in  the  contract  with  Adams,  it  agreed  to 
furnish  track,  trestle  and  motive  power.  Grant,  46/417.  Cited, 
62/691. 
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In  McConnell,  87/756,  it  appeared  that  the  Fulton  County  Street- 
Railroad  Company  obtained  a  charter  authorizing  it  to  build  a 
street-railroad  through  certain  streets  of  the  city  of  Atlanta  when 
it  should  obtain  the  consent  of  the  municipal  authorities.  It  seems 
this  consent  was  obtained  by  the  company,  and  it  made  a  contract 
with  the  Thomson-Houston  Electric  Company  another  corporation, 
whereby  the  latter  undertook  to  furnish  all  the  material  and  the 
entire  construction  of  the  road,  without  any  direction  or  control 
reserved  to  the  street-railroad  company.    During  the  progress  of 
the  work  upon  West  Peachtrec  street,  the  contractor  laid  the  iron 
rails  about  eight  feet  apart  on  each  side  of  the  proposed  road-bed, 
a  considerable  distance  beyond  and  ahead  of  the  place  where  its 
hands  were  taking  up  a  pavement  and  preparing  the  road-bed  for 
tiie  cross-ties  and  iron.    The  rails  thus  laid  furnished  a  continuous 
line  on  each  side  of  where  the  road-bed  was  to  be  placed,  for  a 
considerable  distance  ahead  of  the  hands.     McConnell  was  riding 
CO  horseback  upon  that  street,  and  in  attempting  to  cross  the  street 
where  these  iron  rails  were  laid,  the  horse  struck  his  foot  against 
one  of  the  rails,  and  fell,  seriously  injuring  McConnell.    He  brought 
his  action  for  damages  against  the  street-railroad  company  and  the 
Thomson-Houston  Electric  Company  jointly  and  recovered  against 
both.     It  was  held  that  where  a  street-railway  company,  having 
authority  under  its  charter  to  construct  a  railway  in  the  public 
street,  does  the  work  by  an  independent  contractor,  and  an  injury  to 
a  person  passing  along    the    street  is    caused    by  the    negligence 
of  a  servant  of  the  contractor,  which  negligence  consisted  in  un- 
necessarily and  improperly  laying  down  loose  iron  rails  in  advance 
of  the  workmen  engaged  in  constructing  the  track,  the  contractor 
is  liable  for  the  consequences  of  such  negligence,  but  the  railway 
company  is  not,  the  latter  company  not  having  reserved  any  con- 
trol over  the  conduct  of  the  former  in  executing  the  work.    Sim- 
mons, J.,  said  as  to  the  electric  company:    "The  testimony  shows 
that  there  were  two  ways  to  mark  the  lines  to  guide  the  hands — 
one  safe  and  the  other  unsafe.    Where  a  person  or  corporation  is 
authorized  by  law  to  obstruct  the  public  streets  of  a  city  for  any 
purpose,  it  is  incumbent  on  him  or  it  to  exercise  great  care  to  pre- 
vent passengers  along  the  streets  from  being  injured;  and  if  in  the 
progress  of  the  work  it  becomes  necessary  to  do  a  certain  thing, 
and  there  are  two  ways  of  doing  it,  one  safe  and  the  other  unsafe 
and  unnecessary,  if  the  unsafe  method  is  adopted,  and  a  person  is 
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injured  thereby,  it  is  such  negligence  on  the  part  of  the  person  or 
corporation  performing  the  work  as  would  authorize  the  party 
injured  to  recover  damages.  Although  a  person  may  have  au- 
thority to  obstruct  the  street  for  the  purpose  of  constructing  a  rail- 
road-track therein,  he  has  no  right  to  obstruct  mc^e  of  that  street 
than  is  necessary  for  the  proper  performance  of  his  work  at  that 
time  and  place.  He  has  no  right  to  put  obstructions  far  in  advance 
of  the  work  which  is  being  performed,  and  which  are  unnecessary 
at  that  time  to  enable  him  to  carry  on  his  work.  The  people  have  a 
right  to  the  use  of  the  streets  as  well  as  the  street-railroad  com- 
panies or  their  contractors,  and  neither  the  companies  nor  their 
contractors  have  a  right  to  prevent  the  free  use  of  and  access  to 
the  streets  by  the  people,  except  at  times  and  [daces  where  it  is 
necessary  for  the  companies  or  contractors  to  occupy  them ;  and  if 
they  should  place  unnecessary  obstructions  in  the  street,  and  a  pas- 
senger in  the  street  should  be  injured  thereby,  they  would  be  liable, 
unless  the  injury  could  have  been  avoided  by  the  exercise  of  due 
care  on  the  part  of  the  passenger.  We  therefore  think  the  court 
did  not  err  in  overruling  the  motion  for  a  new  trial  as  to  the  Thom- 
son-Houston Electric  Company."  As  to  the  railroad  company,  he 
said:  "The  electric  company  was  to  furnish  all  the  material,  and 
was  not  to  be  subject  to  the  direction  or  contrd  of  the  railroad 
company.  This  made  it  an  independent  ccmtractor,  and  not  the 
servant  or  agent  of  the  railroad  company,  and  the  testimony  does 
not  bring  the  railroad  company  within  any  of  the  exceptions  to 
the  general  rule  laid  down  in  §  4414  (3818)."  Cited,  106/275; 
109/595;  124/477. 

442.   Employer  is  liable  when  the  obligation  is  statutory. 

In  Wilson  &  Bro.  v.  White,  71/506,  the  owner  of  a  city  lot  con- 
tracted with  Wilson  &  Brother  to  furnish  material  and  lay  a  pave- 
ment on  the  street  adjoining  the  lot.  Wilson  &  Brother  hauled  the 
brick  for  laying  the  pavement,  and  piled  them  up  in  the  gutter  be- 
side the  place  where  the  work  was  to  be  done.  They  engaged  the 
services  of  Backus  to  provide  the  sand  and  lay  the  brick,  agreeing 
to  pay  him  a  stipulated  price  per  yard  for  the  work.  Having  no 
lamps  of  their  own,  they  requested  Backus  to  provide  signal-lights 
and  place  them  upon  the  brick,  while  the  improvement  was  going 
on  and  while  the  street  was  obstructed.  Mrs.  White,  in  going 
along  the  sidewalk  at  night,  and  for  the  want  of  a  light,  came  in 
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contact  with  the  brick  and  was  injured.  She  sued  Wilson  &  Brother. 
Among  other  defenses  they  set  up  that  Backus  was  the  contractor 
in  charge  of  the  work,  and  he  was  liable  and  they  were  not.  Two 
replies  were  made  to  this  defense:  First,  that  Backus  was  not  a 
contractor,  but  merely  the  servant  of  Wilson  &  Brother,  who  were 
in  fact  tiie  contractors  and  the  responsible  parties.  Second,  that 
whether  Backus  was  a  contractor  or  not  was  immaterial,  as  Wilson 
&  Brother  were  the  owners  of  the  material  which  caused  the  injury, 
and  were  required  by  the  city  ordinances  to  put  lights  on  the  ma- 
terial at  dark — and  that  they  could  not  escape  responsibility  by 
agreeing  with  another  to  discharge  this  duty  to  the  public  which 
had  in  express  terms  been  enjoined  upon  them  by  law.  A  verdict 
was  rendered  for  the  plaintiff.  A  new  trial  was  moved  for.  It 
was  denied,  and  it  was  held  that  if  an  independent  contractor  is 
emi^oyed  to  do  a  lawful  act,  and  in  the  course  of  this  work  he  or 
his  servants  commit  scone  casual  act  of  wrong  or  negligence,  the 
employer  is  not  respcwisible ;  but  unless  the  employee  (who  was 
himself  a  contractor)  had  relinquished  his  control  over  the  work 
to  the  subcontractor,  and  had  nothing  further  to  do  with  it,  either 
in  furnishing  material  or  otherwise,  except  to  sefe  that  it  was  done 
to  the  satisfaction  of  the  person  for  whom  it  was  done,  then  the 
subcontractor  was  not  an  independent  contractor,  but  was  the 
servant  and  agent  of  the  original  contractor,  his  act  was  the  act  of 
the  original  contractor,  and  the  responsibility  was  upon  the  latter 
to  answer  for  any  damage  done  to  another  in  consequence  of  his 
failure  to  perform  his  duty.  And  where  the  ordinance  of  a  mu- 
nicipal corporation  required  the  owner  of  any  materials  which 
formed  an  obstruction  in  its  streets  or  sidewalks  to  prepare  and 
place  lights  thereon  before  dark  with  such  care  and  diligence  as 
reasonably  to  secure  their  burning  until  daylight,  such  owner  is 
liable  for  any  injury  that  arises  to  others  in  consequence  of  the 
negligent  performance  of  this  duty,  whether  it  was  performed  by 
himself  or  by  a  contractor  employed  by  him.  The  foregoing  case 
was  decided  upon  the  principle  that  the  person  upon  whom  a 
statutory  obligaticm  is  imposed  is  liable  for  any  injury  that  arises 
to  others  from  its  non-performance  or  in  consequence  of  its  having 
been  n^ligently  performed,  either  by  himself  or  by  a  contractor 
employed  by  him.  Kimberly,  87/167.  Cited,  87/759;  124/477;  2 
G.  A.  372;  4  G.  A.  135;  6  G.  A.  150. 
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CHAPTER  26. 
MALPRACTICE  OF  SURGERY  AND   MEDICINE. 
443.  Malpractice  of  surgery  and  medicine. 

443.    Malpractice  of  surgery  and  medicine. 

A  person  professing  to  practice  surgery,  or  the  administering  of 
medicine  for  a  compensation,  must  bring  to  the  exercise  of  his  pro- 
fession a  reasonable  degree  of  care  and  skill.  Any  injury  resulting 
from  a  1  want  of  such  care  and  skill  will  be  a  tort  for  which  a  re- 
covery may  be  had.    Code,  §  4427  (3831). 

In  Smith  v.  Overby,  30/241,  the  trial  judge  charged  the  jury  that 
every  physician  undertakes  to  bring  to  the  exercise  of  his  profes- 
sion a  reasonable  d^;ree  of  care  and  skill;  he  does  not  undertake 
to  use  the  highest  possible  d^^ee  of  skill,  but  he  undertakes  that 
he  will  bring  a  fair,  reasonable  and  competent  degree  of  skill.  The 
care  required  of  him  should  have  reference  to  the  nature  of  the 
business  he  is  called  on  to  perform.  He  is  not  responsible  for  an 
error  in  judgment,  if  such  error  arises  from  the  peculiar  circum- 
stances of  the  case,  and  not  from  want  of  proper  care  or  skill  on 
his  part.    This  charge  was  approved  by  the  Supreme  Court. 

In  Moon  r.  McRae,  111/206,  the  plaintiff  alleged  malpractice 
which  resulted  in  the  loss  of  a  limb.  The  case  was  reversed  because 
of  an  error  in  the  charge  of  the  court  as  to  pain  and  suffering. 

In  Bell  V.  Wooten,  53/684,  the  plaintiff  sought  to  recover  damages 
for  alleged  unskillfulness  in  amputating  his  son's  leg.  He  did  not 
all^e  that  his  son  was  a  minor  and  that  he  was  entitled  to  his 
services  as  a  minor.  It  was  held  that  a  demurrer  should  have  been 
sustained  to  the  declaration. 

In  Ingram,  114/639,  it  was  held  that  in  a  suit  for  damages  al- 
lied to  have  been  caused  by  the  malpractice  of  a  surgecra,  the 
burden  is  on  the  plaintiff  to  show  a  want  of  due  care,  skill,  or 
diligence,  and  also  that  the  injury  resulted  irom  the  want  of  such 
care,  skill,  or  diligence. 

In  a  suit  against  the  "Plant  System  Relief  and  Hospital  Depart- 
ment," which  was  averred  to  be  a  voluntary  association  ccnnposed 
of  certain  named  railroad  corporation,  "and  having  an  office,  agent, 
and  place  of  business"  in  the  county  in  which  suit  was  brought,  this 
court  can  not,  on  a  general  demurrer  filed  by  said  Plant  System  Re- 
lief and  Hospital  Department,  hold  that  beneficiaries  of  such  asso- 
ciation are  necessary  parties.  The  plaintiff  below,  the  defendant  in 
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error,  having^  sued  for  damages  alleged  to  have  resulted  to  him  from 
the  ''gross  and  inexcusable  negligence  and  want  of  skill  and  care"  of 
the  physicians  and  surgeons  in  charge  of  the  hospitals  of  the  plain- 
tifif  in  error,  in  their  attention  to  him,  and  not  having  averred  that 
the  plaintiff  in  error  did  not  observe  due  care  in  the  selection  of  said 
ph3rsicians  and  surgeons,  the  general  demurrer  should  have  been 
sustained.  Plant  System  Relief  &  Hospital  Department  v.  Dickin- 
son, 118/647. 
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CHAPTER  27. 

LIABILITY  OF  LANDLORDS. 

444.  When  landlord  is  liable  for  defects  in  rented  premises.  Code,  § 

3694  (3118). 
4iS.  Duty  of  landlord  as  to  examining  and  repairing  the  premises. 
446.  Actions  by  tenants  against  landlords. 

444.   When  landlord  is  liable  for  injuries  caused  by  defects 
in  rented  premises. 

The  landlord,  having  fully  parted  with  possession  and  right  of 
possession,  is  not  responsible  to  third  persons  for  damages  result- 
ing from  the  negligent  or  illegal  use  of  the  premises  by  the  tenant 
But  he  is  responsible  to  others  for  damages  arising  from  defective 
construction,  or  for  damages  from  failure  to  keep  the  premises  in 
repair.    Code,  §  3694  (3118). 

446.    Duty  of  landlord  as  to  examining  and  repairing  the 
premises. 

A  landlord  is  not  liable  for  personal  injuries  to  a  servant  of  his 
tenant  arising  from  a  defect  in  the  rented  premises,  of  which  the 
landlord  had  no  knowledge,  and  which  he  had  not  been  notified  to 
repair.  When  the  tenant  is  in  the  exclusive  possession  and  control 
of  the  rented  premises,  the  landlord  is  under  no  duty  of  examin- 
ing the  same  with  a  view  to  ascertaining  whether  or  not  repairs 
are  needed,  unless  requested  so  to  do.  Lumpkin,  P.  J.,  said: 
"While,  under  §  3694  (3118)  of  the  Code,  a  landlord  is  responsible 
to  a  servant  of  his  tenant  'for  damages  arising  from  defective  con- 
struction, or  for  damages  from  failure  to  keep  the  premises  in  re- 
pair,' he  is  not  liable  because  of  a  failure  to  repair  a  defect  of 
which  he  neither  knew,  nor  ought,  in  the  exercise  of  reasonable  dili- 
gence, to  have  known.  Properly  construed,  this  section  does  not 
make  a  landlord  responsible  as  an  insurer,  but  liable  only  in  the 
event  he  fails  to  comply  with  his  statutory  duty  of  keeping  the 
premises  in  repair."  Ocean  Steamship  Co.  v.  Hamilton,  112/901. 
Cited,  123/658. 

The  owner  of  property  is  liable  for  injuries  caused  by  defective 
repairs  made  by  the  tenant  in  possession,  where  the  law  imposes 
upon  the  owner  the  duty  of  making  such  repairs,  or  where  the  ten- 


Digitized  by 


Google 


933  ]                                  CHAPTER  27.                             [  §  445 
Liability  of  landlords. 

ant  is  authorized  by  the  owner  to  make  the  repairs.  B)me  v.  Mayor 
&  Council  of  Americus,  6  G.  A.  48. 

In  the  absence  of  a  contract  assuming  liability  therefor,  tenants 
ordinarily  are  not  liable  for  repairs.    Johnson,  4  G.  A.  131. 

A  landlord  is  liaUe  to  one  lawfuUy  present  on  the  rented  premises, 
by  invitation  of  the  tenant,  for  injuries  arising  from  defective  con- 
struction, or  from  failure  to  keep  the  premises  in  repair,  where  the 
defect  is  known  to  the  landlord  or  in  the  exercise  of  reasonable 
diligence  could  have  been  known,  and  the  injured  person  was  him- 
self in  the  exercise  of  due  care.    Ross  v.  Jackson,  123/657. 

In  Monahan  v.  National  Realty  Company,  4  G.  A.  680,  it  was 
held  that,  a  landlord  is  liable  for  defects  in  the  original  construction 
of  a  building,  whether  he  knows  of  them  or  not.    And  where  he 
retains  a  qualified  possession  and  general  supervision  of  his  build- 
ing, he  may  also  be  held  liable  for  injuries  arising  from  failure  to 
maintain  the  building  in  proper  repair,  either  if  he  knew  of  the 
defects  or  if,  in  the  exercise  of  ordinary  care,  he  should  have  known 
of  them.     In  an  action  brought  to  recover  for  injuries  due  to  the 
defective  construction  of  a  building,  evidence  as  to  the  condition 
of  the  building  at  the  time  of  the  casualty  may  be  admissible  for  the 
purpose  of  illustrating  that  the  construction  of  the  building  was 
originally  defective,  and  to  show  that  the  immunity  which  a  land- 
k)rd  may  ordinarily  claim,  upon  the  ground  that  he  exercised  due 
care  in  obtaining  the  advice  of  experts,  has  been  withdrawn  by 
reason  of  the  facts  that  he  had  had  ample  notice   (from  actual 
physical  conditions,  brought  to  his  attention  or  to  that  of  his  agents) 
Aat  the  c<mstruction  was  improper  in  the  first  instance.    The  maxim 
tes  ipsa  loquitur  is  simply  a  rule  of  evidence;  and  whether,  under 
a  given  state  of  facts,  the  maxim  is  to  be  applied  is  an  inference 
to  be  reached  by  the  jury,  and  not  by  the  court.    In  a  case  where 
one,  himself  in  the  exercise  of  due  care,  sustains  an  injury  which 
is  primarily  traceable  to  the  operation  of  some  portion  of  a  building, 
and  the  casualty  is  of  a  kind  which  does  not  ordinarily  occur  where 
a  building  has  been  properly  constructed,  a  jury  may  be  authorized 
to  infer  that  the  resultant  injury  was  due  to  original  defective  con- 
struction.   The  duty  of  proper  construction,  devolving  upon  a  land- 
lord, is  an  absolute  duty;  he  is  especially  charged  with  knowledge 
of  the  character  of  a  building  constructed  by  him ;  and  where  injury 
caused  by  an  appliance  of  the  building  results  to  one  properly  in- 
vited by  a  tenant  into  the  building,  negligence  is  prima  facie  at- 
—11 
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tributable  to  the  landlord.    Where  the  only  objection  made  to  the 
introduction  of  evidence  is  that  it  is  irrelevant  to  illustrate  a  cer- 
tain issue,  it  is  not  error  to  overrule  this  objection,  if  the  evidence 
is  relevant  to  any  other  issue  in  the  case  and  if  no  objection  is  made 
to  the  competency  of  such  evidence.    Although  testimony  may  be 
incompetent,  it  need  not  be  excluded  upon  that  ground,  unless  that 
objection  be  specially  raised.     From  knowledge  of  the  existence 
of  a  present  condition,  knowledge  of  the  existence  of  the  same  con- 
dition in  the  past  may  sometimes  be  implied.    One  may  be  liaUe 
for  the  result  of  a  hidden  defect,  as  well  as  for  injurious  conse- 
quences of  a  patent  defect,  unless  he  did  not  know  or,  in  the  exer- 
cise of  due  care,  ought  not  to  have  known  of  such  latent  defect. 
A  landlord  is  liable  for  a  defect  of  construction,  latent  or  other- 
wise, the  existence  of  which  he  knew  or  ought  to  have  known.  Con- 
struction which  is  not  strong  enough  to  stand  the  strain  of  ordi- 
nary use  is  defective  construction.     In  this  case  the  petiticm  al- 
leges, that  Mrs.  Monahan  went  to  the  office  of  a  dentist  in  the 
defendant's  building  to  be  treated ;  that  while  there,  the  annual  police- 
men's parade  passed  by,  and  that  she  raised  one  of  the  windows 
to  look  at  the  parade,  and,  when  she  raised  the  window,  the  chains 
which  supported  the  sash  hrckt  and  fell  upon  her  hand,  injuring 
it;  that  she  did  not  know  and  could  not,  by  ordinary  care,  have 
known  of  the  size  and  weakness  of  the  chains;  that  the  defendant 
could,  by  the  exercise  of  ordinary  care,  have  known  of  the  weakness 
of  the  chains,  and  did,  in  fact,  know  of  it,  and  further  knew  that 
the  occupants  and  visitors  to  the  office  in  the  defendant's  building 
went  to  the  windows  for  the  purpose  of  looking  out,  and  espedaUy 
when  public  parades  were  passing.    Cited,  5  G.  A.  322,  791. 

446.   Actions  by  tenants  against  landlords. 

This  being  an  action  by  a  tenant  against  a  landlord  for  personal 
injuries  alleged  to  have  been  occasioned  by  the  defendant's  failure 
to  keep  in  proper  and  safe  repair  a  certain  veranda-railing,  and  the 
question  of  the  plaintiflTs  right  to  recover  being  dependent  upon 
whether  or  not  he  was  guilty  of  negligence  in  putting  the  railing  to 
an  improper  use  by  sitting  upon  it,  and  the  evidence  for  the  plain- 
tiff affirmatively  showing  that  he  was  in  this  respect  negligent,  and 
might  by  the  exercise  of  ordinary  care  have  avoided  the  injuries, 
there  was  no  error  in  granting  a  nonsuit.  Balch  v.  Garling,  102/586. 
Cited,  118/795. 
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In  Johnson  v.  Collins,  98/271,  a  tenant  sued  for  injuries  caused 
by  defective  steps.  She  alleged  that  she  knew  the  steps  were  out  of 
repair  and  had  made  several  attempts  to  have  them  repaired  by  the 
landlord.  He  did  nail  the  steps  to  the  door-sill,  but  it  was  insuffi- 
cient to  hold  them,  and  only  kept  them  in  position  for  a  short  while. 
She  and  her  son  had  worked  on  them,  and  she  supposed  that  the 
props  which  they  had  used  to  support  them  would  be  sufficient.  She 
had  no  reason  to  believe  them  dangerous.  A  demurrer  to  the  decla- 
rati<xi  was  sustained.  Atkinson,  J.,  said:  "If  the  steps  were  out 
of  repair,  but,  not  so  obviously  so  as  that  a  person  of  ordinary 
prudence  must  have  known  they  were  dangerous,  then  she  was  en- 
titled to  go  to  the  jury  upon  the  question  as  to  whether 
tiiere  was  an  apparent  danger  in  their  use.  As  long  as  she 
did  not  know  they  were  dangerous,  or  had  no  reasonable  ground  to 
suspect  such  to  be  the  fact,  her  use  of  them  could  not  be  legally 
considered  negligent"     Cited,  104/809;  111/150. 

In  Alexander  v,  Rhodes,  104/807,  it  was  held  that  a  tenant  has 
no  right  of  action  against  a  landlord  for  personal  injuries  sustained 
while  attempting  to  pass  from  the  house  rented,  when  the  landlord 
had  the  steps  leading  therefrom  removed  for  the  purpose  of  making 
necessary  repairs,  this  condition  of  the  premises  being  well  known 
to  the  tenant  before  and  at  the  time  of  the  injury.  This  is  true 
notwithstanding  an  emergency  to  leave  at  the  particular  time  and 
place  when  egress  from  the  house  was  sought,  which  could  not  have 
been  foreseen  by  the  landlord  in  time  to  prepare  temporary  facili- 
ties for  a  safe  exit  from  the  house.  Simmons,  C.  J.,  said:  "The 
landlord  was  compl)ring  with  his  duties  nndc^  the  law.  He  was 
making  needed  repairs,  which  had,  doubtless,  been  demanded  by  the 
tenant  There  was  no  negligence  on  the  part  of  the  landlord  in  re- 
moving the  steps  in  order  to  make  the  repairs.  There  was  no  notice 
given  him,  before  the  steps  were  removed  or  afterwards,  of  the 
emergency  which  necessitated  the  tenant's  leaving  the  house.  With- 
out calling  on  the  landlord  or  his  agent  to  replace  the  steps,  or  to 
provide  means  of  egress  from  the  house,  in  order  to  respond  to  the 
emergency,  the  tenant  undertook  to  descend  'by  sliding  or  easing  down 
herself  to  the  ground.'  In  so  doing,  she  assumed  the  risk  or  hazard. 
She  slipped  and  fell,  and  was  injured  in  this  attempt  to  lower  her- 
self to  the  ground,  and  this  fall  was  clearly  occasioned  by  her  own 
n^igence,  or  was  attributable  to  the  accident  alone.  The  facts  of 
this  case  differ  from  those  of  Johnson  v.  Collins,  supra.     In  that 
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case  the  landlord  had  made  repairs,  but  had  done  so  in  a  manner 
so  n^ligent  that  the  tenant,  in  attempting  to  use  the  steps,  was 
injured.  In  this  case  the  landlord  was  in  the  act  of  making  repairs ; 
the  tenant  saw  the  danger,  and  assumed  the  risk;  and  we  can  not 
see  that  the  landlord  was  in  any  manner  negligent,  or  upcm  what 
principle  he  could  be  held  liable." 

In  Stack  v,  Harris,  111/149,  it  was  held  that  though  a  landlcMtl 
will  not  be  liable  in  damages  for  injuries  to  a  tenant  resulting  from 
the  defective  condition  of  a  plank  in  the  floor  of  the  rented  build- 
ing, of  which  the  landlord  had  no  notice,  a  petition  which  alleges 
that  the  plaintiff  (a  tenant)  was  injured  by  reason  of  such  a  defect, 
and  that  the  landlord  (the  defendant)  had  notice  of  the  "defective 
condition  of  the  floor,"  sufiiciently  alleges,  as  against  a  general  de- 
murrer, that  the  defendant  had  notice  of  the  defective  condition  of 
the  plank.  Cobb,  J.,  said :  "Although  the  rule  at  common  law  was 
to  the  contrary,  under  our  Code,  the  landlord,  in  the  absence  of  a 
stipulation  to  the  contrary,  is  bound  to  keep  the  premises  in  repair. 
He  IS,  however,  entitled  to  notice  from  the  tenant  that  the  premises 
are  out  of  repair,  and  if,  after  such  notice  has  been  given,  the  tenant 
suffers  damage  on  account  of  the  failure  of  the  landlord  to  make 
the  necessary  repairs,  the  landlord  is  liable  for  the  damage  thus 
sustained,  provided  the  conduct  of  the  tenant  was  not  such  as  to 
preclude  him  from  recovering.  Under  the  law  of  this  State,  it  is 
presumed  that  the  premises  leased  are  in  a  condition  suitable  for  the 
purposes  for  which  they  were  rented;  and  if  such  is  not  the  case, 
and  damage  results  therefrom  to  the  tenant,  the  landlord  is  liable, 
provided  he  has  had  notice  of  the  defective  condition  of  the  premises, 
and  has  failed  after  a  reasonable  time  to  make  the  necessary  re- 
pairs, and  provided  also  that  the  tenant  has  not  been  guilty  of  such 
negligence  as  to  bar  a  recovery  by  him.  When  the  landlord  is  noti- 
fied that  the  premises  are  out  of  repair,  it  becomes  his  duty  to  in- 
spect and  investigate,  in  order  that  he  may  make  such  repairs  as  the 
safety  of  the  tenant  requires.  It  follows,  therefore,  that  when,  after 
such  notice,  the  landlord  fails,  within  a  reasonable  time,  to  make  the 
repairs,  he  is  chargeable  with  notice  of  all  the  defects  that  a  proper 
inspection  would  have  disclosed.  To  this  extent  he  might  be  chai^fed 
with  liability  for  injury  arising  from  a  defect  which  was  hidden  so 
far  as  the  tenant  was  concerned.  When  rented  premises  become 
out  of  repair,  it  is  the  duty  of  the  tenant  to  notify  the  landlord  of 
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this  fact,  and  also  to  abstain  from  using  any  part  of  the  premises, 
the  use  of  which  would  be  attended  with  danger.  But  even  after 
notice  to  the  landlord  the  tenant  has  a  right  to  use  those  parts  of 
the  premises  which  are  apparently  in  good  condition,  if  there  is 
nothing  to  call  his  attention  to  what  may  be  a  hidden  defect.*' 
Cited,  112/904. 
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CHAPTER  28. 
OWNER  OF  LAND  TO  KEEP  PREMISES   SAFE. 

447.  When  owner  is  bound  to  keep  his  premises   safe,   Code,   §   4420 

(3824). 

448.  The  principle  stated. 

449.  Excavations  adjacent  to  a  sidewalk. 

450.  Pitfall  on  uninclosed  lot. 

451.  Nuisance  on  inclosed  lot. 

452.  Excavation  in  rear  of  a  storehouse. 

453.  Defective  steps  attached  to  a  storehouse. 

454.  One  entered  a  building  uninvited  and  was  hurt  going  out. 

447.    Owner  bound  to  keep  premises  safe,  when. 

Where  the  owner  or  occupier  of  land,  by  express  or  implied  invi- 
tation, induces  or  leads  others  to  come  upon  his  premises  for  any 
lawful  purpose,  he  is  liable  in  damages  to  such  perscwis  for  injuries 
occasioned  by  his  failure  to  exercise  ordinary  care  in  keeping  the 
premises  and  approaches  safe.    Code,  §  4420  (3824). 

In  Marideville  Mills  v.  Dale,  2  G.  A.  607,  it  was  held  that  the  ele- 
ments of  legal  liability  of  the  owner  or  proprietor  of  premises  for 
injuries  occasioned  to  persons  thereon,  vary  acceding  to  whether 
the  person  injured  was,  at  the  time  of  the  injury,  a  trespasser,  a 
licensee,  a  visitor  under  invitation,  express  or  implied,  or  a  person 
standing  in  some  special  relation  recognized  by  law.  Under  the 
allegations  of  the  petition  in  the  present  case,  the  injured  person 
was  a  visitor  by  invitation,  upon  the  defendant's  premises.  When 
the  owner  or  proprietor  of  premises,  by  invitation,  express  or  im- 
plied, induces  or  leads  others  to  come  upon  his  premises  for  a  law- 
ful purpose,  he  is  liable  in  damages  to  such  persons  for  injuries 
occasioned  by  his  failure  to  exercise  ordinary  care  in  keeping  the 
premises  and  approaches  safe  for  such  use.  Powell,  J.,  said :  "We 
quote  from  Sweeny  v.  Old  Colony  R.  Co.,  92  Mass.  (10  Allen)  373 
(87  Am.  Dec.  644)  :  'The  general  rule  or  principle  applicable  to 
this  class  of  cases  is,  that  an  owner  or  occupant  is  bound  to  keep 
his  premises  in  a  safe  and  suitable  condition  for  those  who  come 
upon  and  pass  over  them,  using  due  care,  if  he  has  held  out  any  in- 
vitation, allurement  or  inducement,  either  express  or  implied,  by 
which  they  have  been  led  to  enter  thereon.  A  mere  naked  license  or 
permission  to  enter  or  pass  over  an  estate  will  not  create  a  duty 
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or  impose  an  oUigation  on  the  part  of  the  owner,  or  one  in  pos- 
sessicm,  to  provide  against  the  danger  of  accident.    The  gist  of  the 
liability  consists  in  the  fact  that  the  person  injured  did  not  act 
merely  for  his  own  convenience  and  pleasure,  and  from  motives  to 
which  no  act  or  sign  of  the  owner  or  occupant  contributed,  but  that 
he  entered  the  premises  because  he  was  led  to  believe  that  they 
were  intended  to  be  used  by  visitors  or  passengers,  and  that  such 
use  was  not  only  acquiesced  in  by  the  owner  or  person  in  possession 
and  control  of  the  premises,  but  that  it  was  in  accordance  with 
the  intenticHi  and  design  with  which  the  way  or  place  was  adapted 
and  prepared  or  allowed  to  be  so  used.     The  true  distinction  is 
tfiis:     A  mere  passive  acquiescence  by  the  owner  or  occupier  in 
a  certain  use  of  his  land  by  others  involves  no  liability;  but  if  he 
directly   or  by  implication  induces  persons  to  enter  on  and  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition,  suitable  for  such  use;  and  for  a  breach  of 
this  obligation  he  is  liable  in  damages  to  a  person  injured  thereby.' 
It  is  likewise  said,  in  Turess  v.  New  York  R.  Co.,  61  N.  J.  Law 
314  (40  Atl.  614)  :    *  "Invitations"  is  a  term  whose  legal  import  is 
known,  and  may  be  used  to  express  the  relation  between  an  owner 
or  occupier  of  land  and  one  who  comes  thereon  under  certain  cir- 
cumstances.   The  invitation  which  creates  such  a  relation  may  be 
express,  as  when  the  owner  or  occupier  of  lands  by  words  invites 
another  to  come  on  it,  or  make  use  of  it  or  something  therecm ;  or 
it  may  be  implied,  as  when  such  owner  or  occupier,  by  acts  or  con- 
duct, leads  another  to  believe  the  land  or  something  thereon  was  in- 
tended to  be  used  as  he  uses  them,  and  that  such  use  is  not  only 
acquiesced  in  by  the  owner  or  occupier,  but  is  in  accordance  with 
the  intention  or  design  for  which  the  way  or  place  or  thing  was 
adapted  and  prepared  or  allowed  to  be  used.'    The  distinction  be- 
tween the  duty  to  a  licensee  and  to  one  entering  the  premises  under 
invitation  is  thus  expressed  in  Beehler  v.  Daniels,  18  R.  I.  563,  565 
(29  Atl.  6,  27  L.  R.  A.  512,  49  Am.  St.  R.  790)  :    There  is  a  clear 
distinction  between  a  "license"  and  an  "invitation"  to  enter  premises, 
and  an  equally  clear  distinction  as  to  the  duty  of  an  owner  in  the 
two  cases.    An  owner  owes  to  a  licensee  no  duty  as  to  the  condi- 
tion of  premises,  unless  imposed  by  statute,  save  that  he  should  not 
knowingly  let  him  run  upon  a  hidden  peril,  or  wilfully  cause  him 
barm;  while  to  one  invited  he  is  under  obligation  for  reasonable 
security  for  the  purposes  of  the  invitation.'     Mere  permission  to 
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enter  the  premises  creates  the  relation  of  licensee ;  invitation,  express 
or  implied,  is  necessary  to  create  the  more  responsible  relation  and 
the  consequent  higher  duty  upon  the  owner  or  proprietor.  In 
this  class  of  cases  wilfulness  or  wantonness  is  not  necessary  to  the 
existence  of  liability,  but  merely  ordinary  n^lect,  either  through 
act  of  omission  or  of  commission."    Cited,  3  G.  A.  165 ;  5  G.  A.  150. 

A  customer  of  a  "soft  drink,"  billiard,  and  pool  room,  or  other 
like  place,  is  there  by  the  invitation  of  the  proprietor,  and,  while 
therein  lawfully  engaged,  it  is  the  duty  of  the  proprietor  to  protect 
him  from  injury  caused  by  the  misconduct,  not  only  of  his  own  em- 
ployees, but  of  other  customers  and  third  persons.  If,  therefore, 
there  is  any  reasonable  apprehension  of  danger  to  such  a  customer 
from  the  unlawful  conduct  of  other  customers  or  third  persons,  or 
if  a  personal  injury  from  the  misconduct  of  other  customers  or 
third  persons  can  be  prevented  by  the  proprietor  by  the  exercise  of 
ordinary  care  and  diligence,  he  may  be  guilty  of  negligence  for  his 
failure  to  use  it,  and  consequently  responsible  in  damages.  The 
duty  assumed  by  the  owner  of  a  place  of  amusement  or  recreation 
where  the  public  are  invited,  for  his  profit  and  their  pleasure,  is 
analogous  to  that  which  the  law  imposes  upon  carriers  of  passen- 
gers, differing  oidy  in  the  standard  of  care  required.  In  the  latter, 
the  standard  is  extraordinary  care;  and  in  the  former,  ordinary 
care.  Moon  v.  Smith,  et  al.,  6  G.  A.  649.  Cited,  135/639.  When 
this  case  appeared  again,  7  G.  A.  675,  it  was  held  that  the  court 
erred  in  granting  a  nonsuit.  The  fact  that  the  plaintiff  was  himself 
at  the  time  of  his  injury  engaged  in  an  act  vic^tive  of  the  penal  laws 
of  this  State  (in  this  case,  gaming)  does  not  preclude  his  recovery 
for  damage  resulting  to  him  from  the  n^ligence  of  another,  pro- 
vided that  his  unlawful  act  did  not  proximately  contribute  to  bring- 
ing about  his  injury.  29  Cyc.  125 ;  Johnson,  4  G.  A.  742,  745  (62 
S.  E.  491)  ;  Norris  v.  Litchfield,  35  N.  H.  271  (69  Am.  D.  546). 

In  Owens,  123/393,  it  was  held  that  a  railroad  company  owes  to 
one  who  comes  to  its  passenger  station  to  receive  a  friend  or 
guest  upon  arrival  ordinary  care  for  his  safety  while  at  the 
station,  and  is  liable  for  an  injury  resulting  from  the  n^li- 
gence  of  an  employee  in  the  handling  of  baggage.  Cobb, 
J.,  said:  "One  who  expressly  or  impliedly  invites  another 
upon  his  premises  is  bound  to  see  that  they  are  in  such  con- 
dition that  the  person  invited  may  approach  and  remain  thereon 
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in  safety.    This  rtile  applies  to  railroad  companies.    A  person  who 
enters  the  premises  of  a  railroad  company  for  the  purpose  of  trans- 
acting business  with  its  agent  is  lawfully  upon  the  premises,  and  the 
company  owes  him  a  duty  to  keep  the  premises  in  safe  condition. 
Richm<md,  98/495.    A  railroad  company  owes  a  duty  to  keep  its 
passenger  station  in  safe  condition,  not  only  to  those  who  come 
there  for  the  purpose  of  embarking  upon  trains,  or  those  who  use 
Ae  station  in  alighting  from  trains,  but  also  to  those  who  may  ac- 
company others  about  to  become  passengers,  or  who  resort  there 
for  the  purpose  of  meeting  incoming  passengers.     The  company 
owes  to  one  who  goes  to  its  station  for  the  purpose  of  meeting  an 
incoming  passenger  the  same  duty,  in  regard  to  the  station  and  the 
conduct  of  its  employees  thereat,  as  it  does  to  any  person  going 
there  for  the  purpose  of  transacting  business  with  an  agent  of 
the  cc»npany.     While  such  a  person  is  not  a  passenger,  the  com- 
pany owes  to  him  ordinary  care  for  his  safety,  and  will  be  liable 
to  him  if  he  is  injured  as  a  result  of  ordinary  neglect  on  the  part 
of  the  agent  or  servants  of  the  company." 

In  Pacctti,  6  G.  A.  97,  it  was  held  that  in  a  petition  seeking  dam- 
ages on  account  of  negligence,  an  allegation  that  the  defendant 
"knew  or  ought  to  have  known"  of  a  matter,  knowledge  of  which 
is  essential  to  raise  the  duty  and  the  consequent  liability  for  n^- 
lect,  is  equivocal,  and  will  be  construed  as  asserting  merely  the  con- 
clusion of  the  pleader  that  the  defendant  had  constructive  knowl- 
edge. Such  an  allegation  is  permissible,  however,  when  the  petition 
alleles  specific  facts  showing  a  relationship  or  a  set  of  circum- 
stances which  imposes  upon  the  defendant  a  duty  to  anticipate  or 
to  know  of  the  thing  in  question.  The  facts  set  forth  in  the  present 
petition  were  adequate  to  show  a  violated  duty  of  anticipation. 
Perscms  confronted  by  a  dangerous  situation  or  by  an  emergency  or 
other  circumstances  likely  to  impair  judgment  and  ordinary  dis- 
creticm  are  not  held  to  the  same  quantum  of  care  as  they  would  be 
otherwise.  The  question  as  to  whether  the  plaintiff  was  guilty  of 
such  contributory  n^ligence  as  to  defeat  her  cause  of  action  for 
the  defendant's  n^ligence  is  issuable,  under  the  facts  allied  in  the 
petition.  It  was  alleged  that  the  plaintiff  stood  near  one  of  the 
gates  which  led  from  the  general  waiting  room  to  the  train  shed 
at  defendants  station.  The  crowd  to  the  rear  of  the  plaintiff,  see- 
ing that  the  gate  was  about  to  be  opened,  and  thinking  that  all  who 
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wished  would  be  permitted  to  enter,  surged  forward  and  pushed 
against  the  plaintiff,  and  she  was  being  pushed  in  the  direction  of 
the  gate,  when,  for  the  purpose  of  lessening  the  blow  which  would 
ensue  from  the  pushing  of  her  body  against  the  gate,  she  extended 
her  left  arm  and  hand,  and  placed  it  against  the  gate.  While  the 
plaintiff's  hand  was  thus  on  the  movable  framework  of  the  gate, 
"in  plain  view  of  the  gatekeeper,"  he  q>ened  it  violently,  and,  as 
the  bars  closed  up,  her  thumb  was  caught  between  two  of  the  bars. 
The  gatekeeper  in  opening  said  gate  while  your  petitioner  was  crushed 
up  against  the  same,  knew  that  to  open  the  gate  would  be  to  inflict 
bjury  upon  your  petitioner.  Said  gatekeeper  knew,  or,  in  the  exercise 
of  ordinary  care,  should  have  known,  that  your  petitioner's  hand  was 
on  the  gate  at  the  time  the  same  was  opened,  and  recklessly  disre- 
garded your  petitioner's  safety  and  welfare."  Powell,  J.,  said: 
"The  proposition  is  presented  that  the  petition  is  defective,  in  that 
the  gateman's  knowledge  of  the  presence  of  the  plaintiff's  hand 
upon  the  gate  is  alleged  in  the  alternative, — that  'he  knew  or  in  the 
exercise  of  ordinary  care  should  have  known  that  the  petiticmer's 
hand  was  upon  the  gate  at  the  time  the  same  was  opened;"  and 
that  this  allegation,  under  a  familiar  rule  of  constructi(m,  will  be 
held  to  mean  simply  that  it  was  the  gateman's  duty  to  know  and  not 
that  he  actually  did  know.  See  Southern  Bell  Tel.  Co.  v.  Stames, 
122/604  (50  S.  E.  343)  ;  Babcock  Lumber  Co.  v.  Johnson,  120/1030 
(48  S.  E.  438).  It  is  true  that  when  a  petition,  in  alleging  the 
element  of  the  knowledge  of  the  defendant  or  his  agent,  as  one  of 
the  ingredients  of  the  n^ligence  complained  of,  leaves  it  doubtful 
whether  the  knowledge  was  actual  or  constructive,  the  petition  as 
a  whole  must  set  up  such  a  state  of  facts  as  prima  facie  will  show 
a  duty  (arising  from  the  relationship  existing  between  the  parties 
as  asserted,  or  from  the  particular  circumstances  surrounding  the 
transaction)  that  the  defendant  or  his  agent  should  have  known. 
In  other  words,  to  state  it  differently,  in  that  class  of  cases  in  which 
the  duty  of  anticipation  is  normally  absent,  the  plaintiff,  in  order 
to  assert  a  valid  cause  of  action,  must  state  unequivocally  that  the 
defendant  had  actual  knowledge,  or  else  must  set  up  such  a  state 
of  facts  and  circumstances  as  would  take  the  case  out  of  the  normal, 
and  raise  the  duty  where  it  otherwise  would  not  exist.  We  think 
that  the  present  petition  does  this.  Normally,  perhaps,  a  gatekeeper 
at  a  railway  station  would  not  be  called  upon  to  anticipate  that  any 
one  standing  near  the  gate  would  have  his  hands  on  it.    But  cir- 
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ctttnstances  alter  cases.  Under  the  petition  this  was  not  a  normal 
or  CMxlinary  occasion.  A  crowd  of  people  were  surging  down  the 
lobby  toward  the  gate.  The  plaintiff  in  front  of  them  was  being 
pushed  against  the  gate.  The  conduct  of  persons  jostled  about  in 
a  crowd  is  not  usually  the  same  as  it  would  be  under  normal  cir- 
cumstances. Gatekeepers,  guards,  trainmen,  and  others  whose 
movements  are  to  be  performed  in  the  range  of  a  crowd  of  people 
must  of  necessity  use  more  caution  than  they  would  at  other  times. 
It  is  alleged  that  the  plaintiff's  hand  was  upon  the  gate  in  plain 
view  of  the  gateman.  The  plaintiff's  person  was  about  to  be 
crushed  against  the  gate;  and  the  crowd  was  pressing  her  on.  It 
wiU  not  do  to  say  under  such  circumstances  the  gatekeeper  acted 
prudently  and  without  negligence  in  opening  the  gate  without 
stopping  to  see  whether  he  could  do  so  without  injury  to  the  plain- 
tiff or  others  who  might  be  pressed  up  against  it.  It  is  said,  how- 
ever, that  the  plaintiff's  cause  of  action  fails  because  of  her  con- 
tributory negligence  in  placing  her  hand  upon  the  gate.  To  our 
minds  this  is  a  more  doubtful  proposition  than  the  one  we  have 
just  discussed.  It  would  seem  that  a  person  of  ordinary  intelligence 
and  prudence  would  not  place  his  hand  upon  a  collapsible  iron  gate 
about  to  be  opened,  when  the  opening  of  it  would  probably  inflict  in- 
jury upon  the  hand.  As  we  have  said  above,  however,  the  plaintiff 
was  not  acting  under  ordinary  circumstances.  It  became  necessary 
for  her  to  throw  out  her  hands,  in  order  to  keep  her  body  from  be- 
ing crushed  against  the  gate.  We  are  unwilling  to  say  as  a  matter 
of  law  that  she  went  beyond  the  limits  of  conmion  prudence  in  do- 
ing this.  She  may  have  reasonably  believed  that  if  she  threw  her 
hand  upon  the  gate  in  plain  view  of  the  gateman,  he  would  desist 
from  his  previously  manifested  purpose  of  opening  the  gate,  until  she 
had  opportunity  of  extricating  herself  from  the  position  in  which  the 
crush  of  the  crowd  bad  involved  her.  A  person  threatened  with  an 
imminent  danger  is  not  held  to  the  same  circumspection  of  conduct 
that  he  would  be  held  to  if  he  were  acting  without  the  compulsion 
of  the  emergency.  A  person  has  a  right  to  choose  even  a  danger- 
ous course,  if  that  course  seem  the  safest  one  under  the  circum- 
stances. Our  conclusion  is  that  the  question  of  the  plaintiff's 
contributory  negligence  is  issuable,  and,  under  the  facts  stated  in 
the  petition,  it  should  be  submitted  to  the  jury."  Mrs.  Pacetti  was 
an  invited  guest  and  defendant  owed  her  the  duty  of  exercising  or- 
dinary care  and  diligence  to  secure  her  safety.    Cited,  6  G.  A.  188. 
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In  RoUestcme  v.  Cassiner  &  Company,  3  G.  A.  161,  it  was  hdd 
that  usually,  as  against  the  proprietor  of  a  public  place  of  business 
and  in  favor  of  those  who  come  there  to  trade,  the  law  will  imply 
an  invitation  frwn  the  former  to  the  latter  to  enter  the  fwemises,  so 
as  to  render  applicable  the  principles  of  §  4420  (3824)  of  the  Code. 
However,  since  in  this  State  it  is  criminal  for  a  barkeeper  to  seH 
intoxicating  liquor  to  a  drunk  man,  the  law  will  not,  in  the  absence 
of  a  showing  of  any  contrary  agreement  or  custom,  or  other  similar 
reason,  presume  an  invitation  from  a  barkeeper  to  a  drunk  man  to 
enter  the  saloon  for  the  purpose  of  buying  whisky.  A  member  of 
the  general  public  of  the  class  usuaUy  allowed  to  enter  the  barrocxn, 
who  lawfully  and  peaceably  goes  in,  although  not  a  custCMner  actual 
or  anticipatory  at  the  time,  does  not,  unless  admission  has  been 
forbidden  him,  thereby  become  a  trespasser,  but  is  a  licensee-  The 
allegations  in  this  case  show  the  deceased  to  have  been  at  least  a 
licensee  in  the  saloon  of  the  defendant.  The  owner  or  proprietor 
of  the  premises  is  not  free  from  duty  to  a  licensee;  he  must  keep 
the  premises  free  from  pitfalls,  man-traps  and  the  like.  The  exact 
duty  owing  by  the  proprietor  to  the  licensee  is  a  matter  determinaUe 
only  by  the  specific  circumstances  of  each  case.  If  the  proprietor 
knows  that  a  pitfall  or  some  similar  secret  danger  lurks  in  his 
premises,  and  sees  a  licensee  about  to  come  into  ccmtact  therewith, 
he  should  give  warning.  The  duty  of  warning  against  such  danger 
becomes  the  more  imperative  when  the  licensee  has  bad  eyesight, 
is  intoxicated,  or  is  suflFering  from  other  infirmity  known  to  the 
proprietor.  Heavy  articles  which  are  apparently  in  stable  equilibrium 
or  which  appear  to  be  securely  fastened,  but  which  in  fact  are  in 
unstable  equilibrium  and  not  fastened,  may  fairly  be  placed  in  the 
same  category  with  pitfalls  and  man-traps.    Cited,  6  G.  A.  100. 

The  proprietor  of  a  barroom  had  therein  a  heavy  bar-counter 
which  was  so  constructed  that  it  was  top-heavy  on  the  outer  edge, 
and  was  therefore  in  a  state  of  unstable  equilibrium  and  liable  to 
topple  as  a  result  of  any  slight  contact,  and  which  ordinarily  was 
securely  fastened  to  the  floor,  but  which  on  the  occasion  in  ques- 
tion was  unfastened;  a  drunk  licensee  entered  the  saloon  and,  ap- 
proaching the  counter,  stumbled,  and,  to  catch  or  steady  himself, 
took  hold  of  and  pulled  against  the  counter,  which  he  supposed  to 
be  fastened  as  usual,  but  which  fell  upon  him  and  killed  him.  Held, 
that  the  negligence  of  the  defendant  and  the  contributory  negligence 
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of  the  deceased  were  both  questions  for  the  jury,  and  that  the  court 
improperly  sustained  a  general  demurrer.  RoUestone  v,  Cassiner 
&  Co.,  3  G.  A.  161. 

In  Bennett,  6  G.  A.  185,  it  was  held  that  in  a  suit  to  recover  dam- 
ages for  personal  injuries  received  by  a  passenger  from  the  sudden 
slamming  of  a  car  door  by  a  servant  of  a  railway  company,  in  order 
to  show  a  cause  of  action  it  is  not  necessary  to  allege  that  the 
servant  had  actual  knowledge  of  the  dangerous  position  of  the  pas- 
senger at  the  time  the  injuries  were  received,  or  that  the  act  of  the 
servant  was  intentional.  N^ligent  ignorance  on  the  part  of  the 
servant,  in  connection  with  the  act  which  caused  the  injury,  may  be 
sufficient  to  warrant  a  recovery.  Hill,  C.  J.,  said :  "The  questions 
in  this  case  are  fully  covered  by  Pacetti's  case,"  s%pra. 

Across  a  bridge  for  pedestrians  in  the  city  of  Macon,  owned  and 
maintained  by  the  Central  of  Georgia  Railway  Company,  there  ran 
a  "farge  pipe,  used  for  water  or  other  purposes  by  the  water  com- 
pany/' This  pipe  was  enclosed  in  a  wooden  box  for  the  entire 
length  of  the  bridge.  The  box  was  about  two  feet  wide  across 
the  top,  and  about  one  foot  distant  from  a  railing  which  ran  along 
the  edge  of  the  bridge.  The  plaintiff,  while  crossing  the  bridge, 
stopped  and  sat  down  on  the  box  to  rest.  While  thus  resting  him- 
self, he  leaned  back,  intending  to  recline  against  the  railing  of  the 
bridge,  "when  he  suddenly  went  backward  and  downward  through 
an  opening  in  the  railing,"  and  sustained  injuries  described.  It 
was  alleged  that  the  railroad  company  had  negligently  failed  to 
keep  the  bridge  in  repair,  and  that  the  main  horizontal  plank  of  the 
railing  had  rotted  and  fallen  away;  and  to  this  alleged  negligence 
the  plaintifFs  injuries  were  ascribed.  The  petition,  of  which  the 
forgoing  is  the  substance,  was  dismissed  on  demurrer.  It  was 
held  that  the  owner  of  a  bridge  is  not  liable  in  damages  to  one  who 
IS  injured  by  falling  therefrom  in  consequence  of  his  having  neg- 
ligently put  the  bridge  to  a  use  for  which  it  was  not  intended,  it 
appearing  that  but  for  such  improper  use  of  the  bridge  the  plain- 
tiff would  not  have  been  injured.  ICnowles,  118/795.  To  the  same 
effect,  Jenkins,  124/968. 

A  railway  company  is  not,  relatively  to  one  who  has  no  business 
to  transact  with  it  but  who  goes  to  its  station  at  the  instance  of  a 
third  person  to  lode  after  some  private  property  which  he  has, 
without  the  company's  permission,  stored  in  a  warehouse  which 
it  has  practically  abandoned  and  allowed  to  become  out  of  repair. 
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under  any  duty  to  keep  the  building  and  its  approaches  in  a  safe 
condition  for  use  by  persons  entering  or  leaving  the  same. 
Wheeler,  123/41. 

448.   The  principle  stated. 

If  a  railroad  company,  for  the  accommodation  of  the  public,  builds 
and  undertakes  to  keep  in  repair,  a  bridge  over  an  approach  to  a 
private  road-crossing,  it  is  such  an  invitation  to  the  public  to  use  it 
as  will  render  the  company  liable  for  injuries  resulting  from  de- 
fects negligently  permitted  to  exist  or  remain  in  the  bridge  or  ap- 
proach, and  it  does  not  matter  whether  the  crossing  was  one  that 
the  company  was  required  by  the  statute  to  keep  in  repair  or  not. 
The  principle  is  this :  When  the  owner  or  occupier  of  land,  by  in- 
vitation, express  or  implied,  induces  or  leads  others  to  come  upon 
his  premises  for  any  lawful  purpose,  he  is  liable  in  damages  to 
such  persons  for  injuries  occasioned  by  the  unsafe  condition  of  the 
land  or  its  approaches,  and  under  such  an  express  or  implied  invi- 
tation, he  must  exercise  ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit.  This  case  is  distinguished 
from  Cox,  supra,  68/446.  Robertson,  95/430.  Cited,  97/721; 
98/784;  110/780;  2  G.  A.  607;  8  G.  A.  826. 

Where  a  railroad  company  builds  and  undertakes  to  keep  in  re- 
pair a  bridge  over,  or  an  approach  to,  a  private  crossing  which  is 
generally  used  by  the  public  with  the  knowledge  of  the  company, 
this  constitutes  an  invitation  to  the  public  to  use  the  bridge  and  ap- 
proach, and  renders  the  railroad  company  liable  for  injuries  re- 
sulting from  defects  negligently  permitted  to  exist  in  the  bridge 
or  approach,  even  though  it  be  not  affirmatively  shown  that  the 
crossing  is  one  which  the  railroad  company  is  compelled  by  statute 
to  keep  in  safe  order  and  condition.  Robertson,  95/430  (22  S.  E. 
551)  ;  Hooper,  110/779  (36  S.  E.  232) ;  Parker,  8  G.  A.  826. 

In  Hooper,  110/779,  it  was  held  that  the  building  and  keeping  in 
repair  by  a  railroad  company  of  a  bridge  over  an  approach  to  a 
private  crossing  is  such  an  invitation  to  the  public  to  use  the  same 
as  renders  the  company  liable  for  injuries  resulting  from  defects 
negligently  permitted  to  exist  or  remain  in  the  structure.  Cited,  8 
G.  A.  826. 

In  King,  107/754,  the  plaintiff  alleges  that  he  became  a  passenger 
on  the  train  of  the  defendant  at  Milledgeville,  for  the  purpose  of 
being  carried  to  Savannah,  Georgia,  and  arrived  at  Gordon,  a  sta- 
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tion  on  defendant's  railroad,  in  the  evening,  and  having  to  remain 
over  until  12:15  the  next  day  in  order  to  take  the  train  for  Sa- 
vannah, he  wtat  to  a  hotel  in  the  town  of  Gordon.  After  night, 
desiring  to  go  to  a  particular  store  in  the  town,  he  made  inquiries 
as  to  the  route,  and  was  directed  by  a  gentleman  at  the  hotel  to  go 
to  the  warehouse  across  the  railroad-tracks  of  the  defendant,  from 
where  he  could  easily  reach  the  store  which  he  sought;  that  at  the 
warehouse  there  was  a  light.  Acting  on  this  information,  he  started 
in  the  direction  of  the  warehouse,  expecting  to  cross  the  railroad- 
track,  and  not  knowing  that  the  track  was  in  a  cut,  nor  of  the  ex- 
istence of  a  brick  wall  abutting  the  street,  but  before  reaching  the 
track  he  unknowingly  stepped  from  a  brick  wall  about  five  or  six 
feet  in  height,  falling  that  distance  to  the  ground,  in  which  were 
the  tracks  of  the  railroad  company.  At  the  point  on  the  right  of 
way  of  the  defendant,  where  the  injury  was  received,  the  tracks 
are  in  a  cut,  on  the  northern  side  of  which  was  built  a  brick  wall 
extending  along  a  public  street  which  ran  parallel  with  the  right 
of  way  for  several  hundred  feet,  the  top  of  which  was  on  a  level 
with  the  street  in  front  of  the  hotel  from  where  petitioner  started. 
Immediately  in  front  of  the  hotel,  and  just  at  the  street,  steps  were 
built  by  the  defendant  for  the  use  of  the  public  for  the  purpose 
of  ingress  and  ^^ess  to  and  from  the  railroad-tracks  and  warehouse, 
and  this  was  the  usual  route  traveled  by  pedestrians.  Little,  J., 
said:  "If  the  owner  or  occupant  of  lands,  by  any  enticement,  al- 
lurement, or  inducement,  causes  others  to  come  upon  the  same,  he 
owes  a  duty  to  such  persons  to  use  reasonable  care  to  see  that  the 
premises  are  safe  for  that  purpose,  and  is  liable  for  injuries  caused 
by  the  violation  of  such  duty  to  one  who  is  free  from  contributory 
n^ligence.  3  Elliott  on  Railroads,  §  1249.  'To  come  under  an 
implied  invitation  as  distinguished  from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the  business  in  which  the 
occupant  is  engaged,  or  which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular  thing 
which  is  the  subject  of  the  visit  may  not  be  for  the  benefit  of  the  oc- 
cupant' 156  Mass.  426.  In  this  case  the  plaintiff  in  error,  con- 
fessedly, did  not  seek  to  go  upon  the  track  nor  to  the  warehouse  of 
the  defendant  on  business,  but,  following  directions,  he  sought  to 
reach  the  warehouse  as  being  a  point  near  the  store  which  he  de- 
sired to  visit ;  and  his  claim  that  he  went  upon  the  premises  of  the 
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defendant  by  invitation  is  not  sound  in  law,  under  the  all^;ation 
which  he  makes.  Besides,  the  plaintiff  in  error,  even  if  an  invita- 
tion had  been  extended,  did  not  use  the  steps  by  which  the  invitation 
was  extended.  He  wandered  from  the  path  which  led  to  the  steps, 
and  failed  to  accept  the  invitation,  if  one  had  been  made  by  the 
erection  of  the  steps."    Cited,  128/604. 

449.    Excavations  adjacent  to  a  sidewalk. 

In  Folsom  v.  Lewis,  85/146,  it  appeared  that  Folscwn  kept  a 
restaurant  on  Marietta  street.  Lewis  went  there,  ate  his  supper 
and  came  out  upon  the  sidewalk.  He  saw  something  in  a  show- 
window  of  the  restaurant  that  attracted  his  attention.  The  window 
was  immediately  above  a  flight  of  steps  leading  down  from  the  edge 
of  the  sidewalk  into  a  cellar  of  the  restaurant  building.  The  cellar 
was  leased  by  Folsom  and  was  used  by  him  in  connection  with  his 
restaurant.  There  had  been  put  over  the  opening  made  by  this 
stairway  a  platform  of  planks,  but  it  did  not  cover  the  whole  space 
between  the  sidewalk  and  that  portion  of  the  building.  Lewis 
stepped  up  to  see  what  it  was  that  had  attracted  his  attention  in  the 
window,  and  walked  into  the  opening  and  was  injured.  The  court 
charged  the  jury:  "If  you  believe  that  the  defendant  knew,  or  by 
ordinary  diligence  could  have  known  of  this  opening,  and  negligently 
permitted  it  to  be  there,  that  there  was  a  window  over  said  plat- 
form, which  window  was  in  front  of  a  restaurant  kept  by  defend- 
ant on  said  premises,  that  the  defendant  had,  at  that  time,  dis- 
played in  said  window  such  articles  as  would  attract  the  attenticm  of 
persons  passing  along  said  street  and  induce  them  to  approach  and 
inspect  the  same,  and  that  the  plaintiff,  seeing  these  articles  and 
wishing  to  examine  them,  walked  with  due  care  upon  the  platform 
for  the  purpose,  and  fell  into  the  opening  and  was  injured,  you 
should  find  that  the  plaintiff  had  a  cause  of  action  against  the  de- 
fendant. This  would  be  true  though  the  platform  was  not  con- 
structed by  the  defendant,  but  by  some  other  person  to  whom  he 
had  rented  the  privilege  of  keeping  a  stand  in  front  of  the  window, 
if  the  platform  was  left  at  times  so  as  to  be  an  approach  to  the 
window."  This  charge  was  held  to  be  correct,  and  that  it  was  no 
defense  to  Folsom  that  he  let  the  opening  above  the  cellar  to  an- 
other person  for  the  purpose  of  establishing  a  stand  to  sell  various 
articles,  and  that  the  negligence  was  chargeable  to  that  other;  al- 
though he  might  also  be  liable. 
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In  Collier  v.  H3ratt,  110/317,  it  was  held  that  where,  in  an  action 
for  personal  injuries  against  several  defendants,  the  plaintifFs  peti- 
tion alleged,  in  substance,  that  one  of  the  defendants  was  the  owner 
and  lessor  of  a  building  which  abutted  upon  the  sidewalk  of  a  public 
street,  and,  for  the  convenience  and  use  of  the  tenants  thereof, 
maintained  an  excavation  or  coal-hole  opening  frcMn  the  sidewalk 
to  the  cellar  or  basement  of  the  building,  the  covering  of  which  hole 
was  on  a  level  with,  and  formed  a  part  of,  the  sidewalk;  that  by 
reason  of  his  negligence  such  covering  was  tmsafe  and  dangerous 
to  persons  traveling  on  the  sidewalk,  and  he,  having  for  months 
actual  notice  of  this  fact,  allowed  it  to  remain  in  this  defective  and 
dangerous  condition;  that  the  plaintiff,  thinking  such  covering  was 
securely  fixed  and  safe,  stepped  upon  it,  and  was  precipitated 
through  the  hole  to  the  cellar  below,  thereby  sustaining  serious 
injuries — a  cause  of  action  against  the  owner  of  the  building  was 
set  forth,  and  a  general  demurrer  by  him  to  the  petition  was  prop- 
erly overruled  by  the  court. 

450.   Pitfall  on  tmindosed  lot. 

On  the  lot  of  the  defendant  company  was  a  dry  well.  It  was  so 
covered  by  rubbish  and  grass  and  weeds  growing  over  it,  that  ordi- 
nary care  and  observation  would  not  have  discerned  it.  The  fence 
around  the  lot  was  partly  down.  Plaintiff  turned  his  horse  out  to 
graze,  he  went  into  the  lot,  fell  into  the  hole  and  was  killed.  The 
owner  of  property  must  so  use  it  as  not  to  injure  or  endanger  the 
property  of  other  persons.  This  dangerous  pitfall  should  have  been 
securely  inclosed,  and  it  was  culpable  n^ligence  to  have  left  it  in 
the  condition  it  was  in.  The  presumption  of  law  is  that  the  owner 
of  a  lot  is  acquainted  with  the  condition  of  his  own  property,  if  a 
natural  person,  and,  if  an  artificial  one,  that  it  has  such  knowledge 
through  its  agents  and  employees.    Nelson,  48/152. 

A,  the  owner  of  a  mule,  hired  it  to  B,  who  placed  it  in  an  ordi- 
narily safe  inclosure.  The  mule  broke  out  of  this  inclosure  at  night 
and  wandered  on  to  an  uninclosed  vacant  lot  of  C,  then  in  the  pos- 
session of  D  as  a  tenant.  The  vacant  lot  was  in  the  town  of  East 
Point  On  this  vacant  lot  was  ah  old  unprotected  well,  into  which 
the  mule  fell,  and  he  was  killed.  Suit  for  the  value  of  the  mule  was 
brought  by  A  against  the  town  and  against  B,  C,  and  D,  as  joint 
tort-feasors.  Held,  the  action  did  not  lie,  and  a  nonsuit  was  prop- 
erly granted     The  town  was  not  liable,  because  the  accident  was 
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not  on  the  highway.  The  owner  of  the  vacant  lot,  or  his  tenant, 
was  not  liable,  because  as  to  them  the  mule  was  a  trespasser,  and 
they  owed  no  duty  to  the  owner  thereof  to  keep  the  well  inclosei 
The  hirer  of  the  mule  was  not  liable,  because  he  placed  the  mule 
in  an  ordinarily  safe  inclosure.  The  inherent  vidousness  of  the 
mule  alone  was  the  proximate  cause  of  its  death,  and  the  case  is 
damnum  absque  injuria.  Weeks,  Damnum  Absque  Injuria,  §  9; 
Blyth  V.  Topham  Cro.  Jac.  158;  1  RoL  Ab.  88;  Rowland  v.  Vin- 
cent,  10  Mete.  (Mass.)  371  (43  Am.  D.  442).  Gamer  v.  Town 
of  East  Point,  et  al.,  7  G.  A.  630. 

461.  Nuisance  on  inclosed  premises,    or  land    abntting  a 
highway. 

In  Hutson  v.  King,  95/271,  it  appeared  that  the  defendant  was 
the  owner  of  a  lot  fronting  on  Broad  street  in  the  city  of  Augusta, 
with  a  door  and  window  fronting  on  Broad  street  and  immediatdy 
adjacent  to  the  sidewalk;  there  was,  under  the  building,  a  cellar. 
The  building  was  destroyed  by  fire.  The  defendant  left  the  walls 
standing  without  barricades  to  the  open  door  and  window.  The 
plaintiff,  a  visitor  to  the  city,  while  passing  along  Broad  street,  at 
night,  saw  the  open  door  and  assuming  that  it  led  to  some  retired 
spot,  he  undertook,  in  response  to  a  call  of  nature,  to  enter,  and 
immediately  fell  from  the  sidewalk  into  the  cellar,  inflicting  upon 
him  bodily  injuries.  It  was  held  that  the  mere  maintenance  of  a 
dangerous  nuisance  upon  one's  inclosed  premises  gives  no  right  of 
action  to  another,  who,  without  necessity,  and  without  invitation 
from  the  owner,  either  express  or  implied,  voluntarily  deviates  from 
a  public  highway  adjacent  thereto,  and  entering  upon  such  premises, 
is  injured  in  consequence  of  the  existence  of  such  nuisance.  If  the 
nuisance  complained  of  be  per  se  of  such  an  obviously  dangerous 
character  as  that  a  person  of  reasonable  discretion,  entering  upon 
the  premises  of  another,  inclosed  or  uninclosed,  either  from  ne- 
cessity or  upon  invitation,  express  or  implied,  could  readily  perceive 
its  danger,  and,  in  so  entering  such  premises,  should  suffer  injury 
which  he,  by  the  exercise  of  ordinary  care,  could  have  prevented  or 
avoided,  he  can  not  recover.  It  is  the  duty  of  the  owner  of  premises 
so  to  inclose  a  cellar  thereon  which  lies  in  dangerous  proximity  to 
a  public  street  as  to  afford  to  one  passing  along  such  street,  in  the 
exercise  of  ordinary  care,  reasonable  immunity  against  the  danger 
of  casually  falling  therein.    If  the  owner  fail  to  perform  this  duty, 
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and  a  person  exercising  such  care  so  falls  and  is  injured,  he  is  en- 
titled to  recover  irom  the  owner  damages  therefor.  Atkinson,  J., 
said:  "Every  man  has  a  right  to  presume  that  upon  his  own  prem- 
ises, guarded  by  a  clearly  marked  and  clearly  defined  indosure, 
other  persons  will  respect  his  rights  of  property,  and  will  not  in- 
trude upon  the  privacy  thereof ;  and  if  upon  such  premises  he  main- 
tains a  dangerous  nuisance,  as  a  pitfall  or  other  like  contrivance, 
and  a  stranger,  without  invitation,  either  express  or  imjrfied,  enters 
thereon,  he  shotdd  take  all  those  risks  resulting  from  mere  negli- 
gence of  the  owner  which  he  may  encounter  on  the  venture.  With 
reference  to  uninclosed  premises,  a  diflFerent  rule  prevails;  and  if, 
upon  such  premises,  the  owner  shall  maintain  a  dangerous  nuisance, 
in  such  situation  as  that  persons  lawfully  entering  thereon,  without 
fauh  upon  their  own  part,  suflFer  injury,  he  is  answerable  in  dam- 
ages. The  negligence  of  the  plaintiff  which  defeats  his  recovery 
upon  these  three  counts  consists  in  the  exposure  of  himself  volun- 
tarily to  the  hazard  of  going  into  the  building  at  all,  without  refer- 
ence to  whether  he  was  using  ordinary  care  in  the  effort  to  get  in. 
If  a  man  going  upon  the  premises  of  another  should  see  an  open 
well,  and  should  voluntarily  attempt  to  descend  to  its  bottom,  ex- 
ercising the  most  extreme  care  and  caution,  but,  in  the  descent, 
should  fall  and  receive  injuries,  he  could  not  recover,  not  because 
he  was  wanting  in  care  or  caution  in  making  the  descent,  but  be- 
cause it  was  manifestly  dangerous  and  hazardous  to  attempt  the 
descent  at  all.  So,  in  this  case,  it  could  make  no  difference  how 
careful  this  plaintiff  was  as  he  walked  along  the  sidewalk  or  how 
carefully  guarded  were  his  footsteps  as  he  walked  into  the  dilapi- 
dated building — ^he  could  not  recover,  because,  thus  voluntarily  ex- 
posing himself  to  an  tmnecessary  hazard,  he  assumed  the  risks  of 
the  hazard;  and,  being  injured,  he  must  abide  the  consequences. 
Whatever  may  be  the  duty  of  an  owner  of  premises,  with  refer- 
ence to  persons  who  unlawfully  intrude  thereon,  such  owner  has 
no  right  to  maintain  upon  his  premises  any  dangerous  nuisance 
which  might  imperil  the  lives  of  those  persons  who,  from  lawful 
necessity  or  convenience  might  pass  along,  and  by  accident  or  some 
superior  force,  and  without  fault  upon  their  own  part,  fall  or  be 
thrown  frcrni  the  sidewalk,  or  from  a  public  thoroughfare,  into  such 
excavation.  A  man  must  so  guard  his  premises  situated  immediately 
adjacent  to  a  public  highway  as  that  one  who  of  necessity  deviates 
slightly  therefrom  may  not  be  injured."    Cited,  126/524. 
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In  City  Council  of  Augusta  v.  Dozier,  126/524,  it  was  held  that 
the  petiti(Hi  set  forth  a  cause  of  action  and  the  demurrer  to  the  same 
was  properly  overruled.    Cobb,  P.  J.,  said :    "The  dty  of  Augusta 
is  the  owner  of  the  canal  and  the  land  upon  which  the  body  of  water 
known  as  Lake  Olmstead  is  situated.    This  land  adjoins  a  puUic 
highway.    The  city  therefore  owes  to  travellers  upon  the  highway 
the  same  duty  that  any  owner  of  land  adjoining  a  highway  owes 
to  travellers  thereon.    What  is  the  duty  of  such  an  owner  to  trav- 
ellers on  an  adjacent  highway?    An  owner  of  land  abutting  upon 
a  highway  is  liable  to  travellers    for   injuries   resulting  from  tfie 
maintenance  of  those  things  upon  his  property  which  are  likely  to 
render  travel  upon  the  highway  unsafe.    Many  of  the  cases  in  wfaic^ 
the  rule  is  announced  involved  excavations  on  the  land  adjoining 
the  highway,  but  the  rule  is  of  course  not  limited  to  cases  where 
the  injury  resulted  from  an  excavation.     If  the  public  lay  out  a 
highway  so  near  a  natural  watercourse  on  the  land  of  an  adjacent 
proprietor  that  travel  along  the  highway  is  rendered  unsafe  on  ac- 
count of  the  proximity  of  the  stream,  it  may  be  that  the  owner  of 
the  stream  would  be  under  no  obligation  to  erect  rails  or  guards 
along  the  course  of  the  stream;   but  when  the  owner  creates  and 
maintains  upon  his  land  an  artificial  lake  or  body  of  water  so  near 
the  highway  and  so  located  relatively  to  the  same  that  travd  thereon 
is  rendered  unsafe,  a  duty  to  so  guard  the  same  that  travellers  in 
the  exercise  of  due  diligence  will  not  fall  {or  be  precipitated  therein 
devolves  upon  the  owner.    Hutson  v.  King,  95/271  (3) ;  IS  Am. 
&  Eng.  Enc  Law  (2d:ed.),  p.  437,  and  cases  cited.    The  distance 
from  the  highway  to  that  which  caused  the  injury  will  in  many 
cases  determine  whether  there  was  a  duty  to  guard  the  highway. 
When  the  adjacent  land  is  level  or  practically  so,  and  that  which 
caused  the  injury  is  so  (far  removed  that  a  traveller  in  the  exercise 
of  due  care  would  not  have  been  injured  thereby,  no  duty  to  the 
traveller  would  arise.     Where  the  land  is  precipitous,  a  duty  to 
the  traveller  arises  in  cases  where  under  other  conditions  no  duty 
would  arise.    The  edge  of  the  lake  was  sixteen  feet  below  the  high- 
way, and  forty-five  feet  therefrom.    The  slope  began  at  the  edge 
of  the  highway,  and  about  two  thirds  of  the  distance  is  a  very  sharp 
incline  of  forty-five  to  fifty  degrees,  and  thence  to  the  water's  edge 
about  half  that  extent.    The  edge  of  the  highway  is  protected  at 
one  place  by  a  substantial  fence,  and  at  another  place  by  large  iron 
pipes;  but  between  the  points  where  the  fence  ends  and  the  {npes 
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b^^  there  is  a  gap  of  thirty  feet  which  is  entirely  unprotected, 
and  is  at  the  very  crest  of  a  steep  declivity  extending  to  the  water's 
edge.  This  gap  was  at  one  time  protected  by  a  fence  which  had 
disappeared  and  had  never  been  replaced.  The  husband  of  the 
plaintiff  was  walking  along  the  highway  at  night,  walked  into  the 
gap,  was  precipitated  down  the  declivity  into  the  lake,  and  was 
drowned  therein.  The  averments  of  the  petition  were  sufficient 
to  raise  a  duty  on  the  part  of  the  city  to  guard  the  highway  at  the 
point  where  the  deceased  departed  therefrom,  and  also  to  show  that 
be  was  in  the  exercise  of  due  care.  Such  being  the  case,  a  cause 
of  action  was  set  forth." 

462.  Bxcavation  in  rear  of  a  storehonse. 

Kohn  was  the  owner  of  a  storehouse  and  lot  in  the  city  of  Rome. 
He  left,  at  the  rear  of  the  house,  an  excavation  walled  up  for  the 
purpose  of  giving  light  to  the  cellar.  Lovett,  on  an  alarm  of  fire, 
went  to  Kohn's  store,  which  adjoined  the  one  in  which  the  fire  was, 
entered  at  the  front  door,  went  through  the  store  and  the  back  door 
and  tamed  off  the  gangway,  across  the  opening,  fell  in,  and  was 
injured.  It  was  held  that  the  digging  of  the  open  space  by  Kohn 
on  his  own  ground  was  a  lawful  act  and  he  had  the  right  to  keep 
it  there  as  an  appurtenant  right  for  the  use  of  his  property,  and, 
as  it  was  not  near  to  a  public  street  or  crossing,  Lovett's  falling 
in  by  accident  gave  no  right  to  recover  damages  from  Kohn  as 
a  wrong-doer.  It  was  damnum  absque  injuria.  Kohn  v.  Lovett, 
44/251. 

463.  Defeott^e  steps  attached  to  a  storehouse,  and  negli- 
gence at  a  public  gin. 

In  Archer  v,  Blalock,  97/719,  it  was  held  that  the  declaration,  as 
amended,  all^^ing  in  substance  that  the  plaintiff  suffered  personal 
injuries  because  of  the  defective  and  dangerous  condition  of  certain 
steps  attached  to  a  storehouse  belonging  to  the  defendants,  which 
they  had  rented  to  another;  that  the  plaintiff,  when  injured,  was 
using  these  steps  in  the  due  course  of  his  business  with  the  tenant; 
diat  the  steps  constituted  a  platform  used  in  common  with  other 
storehouses  belonging  to  and  occupied  by  the  defendants;  and  that 
die  defective  and  dangerous  condition  of  the  steps  was  well  known 
to  the  defendants,  and  they  had  suflScient  opportunity  to  have  the 
same  repaired,  but  had  neglected  to  do  so — z  cause  of  action  was 
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set  forth,  and  it  was  error  to  dismiss  the  case  on  general  demurrer. 
Cited,  119/219;  2  G.  A.  607. 

In  Horton  &  Smith  v.  Harvey,  119/219,  the  petition  alleged  that 
the  defendants  were  the  owners  of  a  public  gin  to  which  the  plain- 
tiff carried  a  load  of  seed-cotton,  which  they  received  from  him  to 
be  ginned  and  packed;  that  after  it  had  been  ginned  and  packed 
he  drove  his  wagon  to  the  platform  erected  by  the  defendants  to 
receive  his  cotton,  which  had  been  packed  into  a  bale  weighing  abottt 
500  potmds;  that  the  defendants,  having  no  prc^)er  machinery  for 
lifting  the  bale,  undertook  to  load  it  upon  the  wagon  by  hand,  and 
shoved  it  off*  the  ginnery  platform  to  the  wagon  with  great  force 
and  violence,  so  that  by  reason  of  this  violence  and  the  sudden 
motion  given  to  the  bale,  it  was  thrown  against  the  plaintiff  and 
he  was  thereby  thrown  off  his  wagon,  and  his  leg  was  broken,  *T>y 
the  careless  and  reckless  conduct  of  the  defendants,"  and  without 
fault  on  his  part.  By  amendment  it  was  alleged  that  the  defend- 
ants had  a  derrick  or  crane  on  the  platform  for  loading  cotton  bales, 
but  the  crane  had  no  rope  or  tackle,  and  was  out  of  repair  and  could 
not  be  used;  that  the  derrick,  when  rigged  up  with  ropes,  was  a 
safe  and  the  usual  way  of  loading  cotton  bales,  and  that  the  failure 
to  rig  up  the  derrick  and  use  it  in  loading  the  plaintiff's  cotton  was 
negligence  on  the  part  of  the  defendants,  and  caused  the  injury  to 
the  plaintiff.  Lamar,  J.,  said:  "The  plaintiff  was  not  a  mere  li- 
censee, but,  having  been  invited  to  bring  his  cotton  to  be  ginned  at 
defendants'  public  ginnery,  could  recover  damages  for  injuries  oc- 
casioned by  defendants'  negligence  while  he  was  on  the  premises, 
even  though  the  act  was  not  reckless,  willful,  or  grossly  negligent 
Atlanta  Cottonseed  Oil  Mills  v.  Coffey,  80/145.  While  the  petition 
was  meager  in  its  statement  of  facts,  the  charge  that  the  cotton  was 
shoved  from  the  ginnery  platform  on  to  the  wagon  with  great  force 
and  violence,  thereby  throwing  it  against  the  plaintiff  and  breaking 
his  leg,  set  out  a  cause  of  action  as  against  a  general  demurrer. 
The  fact  that  there  was  no  crane  and  no  rope  and  tackle  for  lifting 
the  cotton,  and  that  the  plaintiflF  knew  thereof  and  by  the  exercise 
of  ordinary  care  could  have  avoided  the  injury,  were  matters  for 
defense.  Archer  v.  Blalock,  97/719."  It  was  held,  that  one  who 
hauls  his  cotton  to  be  ginned  at  a  public  ginnery  is  not  a  mere 
licensee,  and  may  recover  for  damages  when  injured  on  the  prem- 
ises by  the  owner's  negligence,  even  though  they  are  not  willfully 
and  recklessly  inflicted. 
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464.  Entered  a  building  uninvited  and  was  injured. 

One  who  entered  a  building  undergoing  alterations,  and  who  sus- 
tained persixial  injuries  because  of  an  attempt  to  make  his  exit 
therefrom  through  a  window  the  framing  of  which  was  insecurely 
fastened,  could  not,  though  his  entry  was  lawful,  and  though  he 
honestly  believed  that  in  the  existing  condition  of  the  premises  it 
was  safe  and  proper  to  use  the  window  as  a  means  of  exit,  hold  the 
owner  of  the  building  liable  for  those  injuries,  when  his  presence 
therein  was  not  by  their  invitation,  either  express  or  implied,  and 
they  in  no  way  induced  him  to  put  the  window  in  question  to  such 
a  use.    Seward  v.  Draper,  112/673. 

In  O'Connor  v.  Brucker,  117/451,  it  was  held  that  the  principle 
of  the  "turn-table  cases"  will  not  be  extended.  Where  the  door  of 
a  vacant  house  was  left  open,  and  a  young  child  pla3ring  therein 
was  injured  by  the  fall  of  a  window  which  was  being  raised  by  his 
companion,  the  owner  is  not  liable  therefor.  Lamar,  J.,  said:  "It 
has  been  recently  held  by  this  court  that  the  doctrine  of  the  'turn- 
table cases'  will  not  be  extended.  Beavers,  113/398.  In  view  of 
this  decision  it  is  doubtful  whether  the  owner  would  be  liable 
where  a  child  had  been  injured  after  entering  the  door  of  a  vacant 
house.  But  even  if  leaving  the  door  open  was  an  act  of  negligence, 
and  an  enticement  to  children,  the  owner  would  only  be  liable 
for  the  damages  which  naturally  flowed  from  such  act;  as,  for  ex- 
ample, for  injtuies  caused  by  a  child  falling  through  a  hole  in  the 
floor,  or  from  defects  in  the  building.  But  where  there  was  no 
defect  in  the  building,  where  the  windows  were  down,  and  where 
a  companion  attempted  to  lift  the  window-sash,  and  in  so  doing  the 
window  fell  and  injured  the  hand  of  the  infant,  the  owner  of  the 
building  is  not  responsible.  If  the  gate  to  the  yard  had  been  left 
open  and  children  had  entered,  and  while  at  play  one  had  acciden- 
tally dropped  a  brick  or  heavy  object  on  a  playmate,  the  landowner 
would  not  be  responsible.  The  principle  is  not  different  where  the 
injury  occurred  within  the  building.  It  was  not  n^ligence  to  let  the 
window-sash  remain  unfastened;  the  fall  of  the  window  was  not 
the  proximate  result  of  leaving  open  the  door.  The  injury  was 
caused  by  the  independent  and  intervening  act  of  the  infant's  play- 
mate." 

While  a  trespasser,  notwithstanding  his  trespass,  may  not  have 
redress  for  injuries  inflicted  upon  him  by  the  active  negligence  of 
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the  owner  or  occupant  of  the  premises,  yet,  in  order  for  the  latter  to^ 
be  liable  in  damages  for  such  injuries,  he  must,  at  the  time  of  suc^ 
negligence,  have  known,  or  had  good  reason  to  24)prehend,  the  pres- 
ence of  the  trespasser  where  he  was  likdy  to  be  thereby  injured. 
Rome  Furnace  Company  v.  Patterson,  120/521;  122/777. 
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CHAPTER  29. 
INJURIES  CAUSED  BY  VICIOUS  OR  DANGEROUS  ANIMALS. 

455.  Vidotts  or  dangerous  animals,  Code,  §  4417    (3821). 
455.  Bitten  by  a  ferocious  dog  in  a  back  yard. 
457.  A  horse  bites  one  passing  by  on  the  sidewalk. 

466.  .Vicions  animals. 

A  persc»  who  owns  or  keeps  a  vicious  or  dangerous  animal  of 
any  kind,  and  by  the  careless  management  of  the  same,  or  by  allow- 
ing the  same  to  go  at  liberty,  another  without  fault  on  his  part  is 
injured  thereby,  such  owner  or  keeper  shall  be  liable  in  damages  for 
snch  injury.    Code,  §  4417  (3821). 

A  vicious  animal  is  any  individual  of  a  vicious  species,  or  a 
vicious  animal  of  a  harmless  species.    Phillips  v.  DeWald,  79/732. 

456.  Bitten  by  a  ferocious  dog  in  a  back  yard,  and  on  a 
street. 

In  Conway  r.  Grant,  88/40,  it  was  held  that  one  who,  in  a  city, 
enters  the  back  yard  of  another  through  an  open  gate  on  lawful  busi- 
ness, and  is  bitten  by  ferocious  dogs  nmning  loose  in  the  yard,  of 
which  he  has  no  notice,  has  a  right  of  action  against  the  owner  if  the 
latter  knew  that  the  dogs  were  accustomed  to  bite,  and  nevertheless 
permitted  them  to  run  loose  in  such  yard,  with  the  gate  of  the  same 
standing  open.  Bleckley,  C.  J.,  said :  "The  fault  here  referred  to 
is  not  that  of  being  a  trespasser,  but  that  of  being  in  some  way  in- 
strumental in  provoking  or  bringing  on  the  attack  complained  of. 
It  must,  at  the  same  time,  be  understood  that  the  right  of  redress  of 
the  injured  person  will  be  defeated  if  the  injury  was  caused  by  his 
own  fault  A  person  who  irritates  an  animal,  and  is  bitten  or 
kicked  in  turn,  is  deemed  in  law  to  have  consented  to  the  damage 
sustained,  and  can  not  recover.  But  if  the  fault  of  the  injured 
party  had  no  necessary  or  natural  and  usual  connection  with  the 
injury,  operating  to  produce  the  injury  as  cause  produces  eflFect, 
the  owner  of  the  animal  will  be  liable.  For  example,  the  defendant 
keeps  upon  his  premises  a  ferocious  dog,  and  the  plaintiff,  having 
no  notice  that  such  dog  is  there,  trespasses  in  the  da3rtime  upon  the 
premises,  and  the  dog  rushes  upon  him  and  bites  him.  The  defend- 
ant is  liable,  since  it  is  not  the  necessary  or  natural  and  usual  con- 
sequence of  a  person's  trespassing  upon  a  man's  premises  by  day  that 
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he  should  be  attacked  by  a  savage  dog."  Bigelow,  Torts,  pp.  249, 
250.  Though  the  gate  was  open,  and  the  plaintiff  was  oa  lawful 
business,  it  may  be  that  he  had  no  strict  legal  right  to  enter  the 
premises  from  the  rear.  But  this  would  be  no  justification  for 
leaving  dangerous  dogs  loose  on  the  premises  to  bite  him  or  others 
that  might  so  intrude. 

Mrs.  Bertha  Goodman  brought  an  action  for  damages  against 
Sam.  Friedman,  alleging  that  while  she  "was  proceeding  quietiy  along 
Margaret  Street,"  in  the  city  of  Savannah,  "on  her  way  home," 
she  living  on  one  side  of  this  street  and  the  defendant  up<Mi  the 
other,  and  "as  she  got  to  a  point  on  said  street  opposite  his  house, 
a  vicious  dog,"  of  which  the  defendant  was  the  owner  or  keei>er, 
"sprang  upon  her  and  bit  her  severely,  throwing  her  to  the  ground 
and  fastening  his  teeth  in  her  right  breast,  inflicting  dangerous,  se- 
vere, and  painful  wounds,"  and  that  she  was  also  severely  bitten  in 
other  places  upon  her  body.  She  further  alleged  that  the  defend- 
ant knew  of  the  viciousness  of  the  animal,  but  failed  and  refused 
"to  keep  his  dog  shut  up."  Fish,  J.,  said :  "Defendant  admitted  in 
his  answer  that,  on  the  day  that  the  plaintiff  was  injured,  the  dog 
was  turned  loose  by  one  of  the  hands  on  the  place  where  he  had 
left  it,  for  the  purpose  of  catching  a  sheep,  and  that  it  'was  per- 
fectiy  natural,'  when  this  was  done,  for  the  animal  to  run  away  and 
come  back  to  its  home  in  the  city.  If  the  *perfectiy  natural'  con- 
sequence of  turning  the  dog  loose  in  the  country,  to  chase  a  sheep, 
was  that  it  ran  away  and  came  back  to  its  home  in  the  city,  then  it 
necessarily  follows  that  to  thus  allow  the  animal  its  freedom  was 
to  allow  it  to  go  at  liberty,  not  only  in  the  country  but  upon  the 
street  in  the  city  of  Savannah  where  it  met  and  bit  the  plaintiff. 
And  as  the  defendant  was  responsible  for  the  want  of  care,  or  neg- 
ligence, of  those  in  whose  keeping  he  had  left  the  dog,  when  one  of 
them  allowed  it  to  go  at  liberty,  the  defendant,  in  the  eye  of  the  law, 
allowed  it  to  do  so.  The  dog  was  at  liberty,  upon  a  pubUc  street  in 
the  city,  when  it  attacked  and  injured  the  plaintiff.  The  defendant 
admitted  this  and  that  he  was  the  keeper  of  the  animal.  It  was 
shown  that,  before  this,  knowledge  of  the  dog's  dangerous  and 
vicious  propensity  was  brought  home  to  the  defendant.  It  would 
seem  that  these  facts  made  out  a  prima  facie  case  of  n^ligence  oa 
the  part  of  the  defendant.  But,  admitting  that  they  did  not,  the 
defendant  undertook  to  show  the  kind  and  d^^ee  of  care  which  he 
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exercised  to  restrain  the  animal  of  its  liberty,  after  notice  of  the 
attack  which  it  had  made  on  a  member  of  the  plaintiff's  family, 
and,  in  so  doing,  he  not  only  wholly  failed  to  show  any  facts  from 
which  the  jury  would  be  authorized  to  find  that  he  was  not  negli* 
gent,  but,  in  eflfect,  admitted  that  when  the  plaintiff  was  bitten  the 
dog  was  at  lai^e  upon  the  streets  of  Savannah  because  he  had, 
fhrougfa  those  for  whose  negligence  he  was  responsible,  allowed  it 
to  gc\  at  liberty."    Friedman  v.  Goodman,  124/532. 

467.  A  liorse  bites  one  passing  by  on  the  sidewalk. 

In  Reed  v.  Southern  Express  Company,  95/108,  it  was  held  that 
where  an  ordinary  draft-horse  attached  to  a  vehicle  is  momentarily 
left  standing  in  a  street,  adjacent  to  a  sidewalk,  and  bites  one  passing 
by  upon  the  sidewalk,  the  owner  of  the  horse  is  not  liable  for  the 
injury  thus  occasioned,  it  not  appearing  that  the  horse  was  or  had 
ever  been  of  a  vicious  nature,  or  that  the  owner  had  any  reason  to 
apiM-ehend  the  animal  would  become  so.  Simmons,  C.  J.,  said: 
**There  is  no  general  propensity  on  the  part  of  horses  to  bite  persons 
who  come  near  them,  and,  when  this  is  done  at  all,  it  is  done  by  one 
that  is  exceptionally  vicious.  Where  no  such  disposition  has  been 
discovered  in  a  horse,  the  owner  is  under  no  obligation  to  anticipate 
that  it  will  suddenly  bite  some  passer-by  who  chances  to  come  within 
its  reach,  and  is  not  bound  to  guard  against  such  an  occurrence ;  and 
if  the  horse  does  bite  somebody,  and  is  not  wrongfully  in  the  place 
where  this  happens,  the  owner  will  not  be  held  liable  for  the  injury. 
The  rule  on  this  subject  has  been  stated  thus :  'If  domestic  animals, 
such  as  oxen  and  horses,  injure  any  one  in  person  or  property  when 
they  are  rightfully  in  the  place  where  they  do  the  mischief,  the  owner 
of  such  animals  is  not  liable  for  such  injury,  unless  he  knows  they 
are  accustomed  to  do  mischief ;  and  such  knowledge  must  be  alleged 
and  proved.  But,  if  they  are  wrongfully  in  the  place  where  they  do 
the  mischief,  the  owner  is  liable,  though  he  had  no  notice  that  i  they 
were  accustomed  to  do  so  before.'  1  Am.  &  Eng.  Enc.  jLaw,  art. 
'Animals,'  p.  578,  and  authorities  cited.  See,  also,  Qjoley,  Torts 
(2d  ed.  402),  ipp.  341,  343.  In  this  case  it  appears  that  the  horse 
was  in  its  rightful  place  in  the  street ;  and  it  not  appearing  that  the 
defendant  or  its  servant  in  charge  of ;  the  horse  had  any  reason  to 
suppose,  before  the  injury  occurred,  that  the  horse  was  vicious  or 
had  a  tendency  to  bite  persons,  ;the  injury  was  not  one  which  the 
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defendant  was  bound  to  anticipate  and  guard  against;  and  the  leav- 
ing of  the  horse  unattended  was  not  such  n^ligence  as  would  en- 
title the  plaintiff  to  recover.  Of  course,  if  the  horse  had  before 
manifested  a  disposition  to  bite  people,  and  the  defendant  or  its 
servant  knew  of  it,  it  would  be  negligence; to  leave  the  horse  stand- 
ing near  the  sidewalk  unattended." 
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CHAPTER  ;30. 
TOLL-BRIDGES. 

458.  Decree  of  diligence  required  of  keeper  of  toll-bridge. 

459.  AVhen  the  bridge  is  undergoing  repairs. 

460.  When  the  relation  of  the  owner  to  the  public  is  suspended. 

461.  PIainti£Ps  negligence  is  matter  of  defense. 

458.   Toll-bridge — ^Degree  of  diligence  required  of  keeper. 

The  owner  of  a  bridge  franchise  is  bound  to  exercise  only  such 
care  and  diligence  in  the  construction  of  his  bridge  and  the  keeping 
the  same  in  proper  order,  as  every  prudent  man  would  exert  in 
relation  to  the  same  property,  in  view  of  the  object  and  purpose  for 
which  the  same  was  erected  and  used  by  him.  Tift  v.  Townes, 
53/47.    Cited,  64/313. 

He  is  only  liable  for  ordinary  care  and  diligence,  and  beyond  this 
is  not  an  insurer.  If  he  knows  of  a  defect  in  the  bridge,  dangerous 
to  passengers  likely  to  result  in  damage,  and  the  dangerous  defect 
is  not  exposed  so  that  the  passenger  can  also  see  it,  and  taking  toll 
from  the  passenger,  allows  him  to  cross  without  warning,  he  is  liable 
for  damages ;  aliter,  if  the  defect  is  not  dangerous  and  not  likely  to 
result  in  damage,  but  in  the  judgment  of  the  proprietor  slight  and 
tiiougfat  to  have  been  safely  repaired.    Stokes  v,  Tift,  64/312. 

It  is  the  duty  of  the  proprietor  of  a  toll-bridge  to  exercise  ordinary 
care  for  the  keeping  of  his  bridge  in  safe  condition  for  travel,  but  he 
is  not  bound  to  go  beyond  this.  Tift  v.  Jones,  74/469.  Cited, 
95/115. 

459.  When  the  bridge  is  undergoing  repairs. 

Where  a  bridge  was  in  an  unsafe  condition  and  undergoing  re- 
pairs, it  would  make  no  difference  whether  warning  to  the  public 
was  given  or  not,  if  all  could  see  for  themselves  what  was  going  on, 
and  when  the  person  injured  actually  did  see  the  condition  of  the 
bridge.    Tift  v.  Jones,  74/469. 

460.  When  the  relation  of  the  owner  to  the  public  is  sus- 
pended. 

The  proprietor  of  a  toll-bridge  is  bound  by  law  to  keep  the  same 
m  a  safe  condition,  and  to  make  all  needful  repairs,  and  he  has  a 
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right  to  take  up  any  portion  of  the  bridge  which  it  may  be  necessary 
to  displace  for  the  purpose  of  making  such  repairs.  While  such 
repairs  are  being  made,  and  a  large  portion  of  the  flooring  of  Ac 
bridge  is  taken  off,  and  the  timbers  sustaining  the  floor  are  removed 
from  their  usual  place,  so  as  to  be  plainly  seen  by  all  persons,  and 
the  collection  of  toll  is  discontinued,  the  relation  of  the  owner  to 
the  public  as  proprietor  of  a  toll-bridge  is  suspended,  and  he  is  not 
liable  to  a  passenger  who  attempts  to  cross  the  bridge  on  foot  on 
planks  temporarily  laid  down  several  feet  apart,  for  the  use  of  the 
workmen,  and  who  is  injured  by  falling  between  the  idanks  thus 
placed,  or  through  an  opening  caused  by  the  removal  of  the  timbers. 
Tift  V.  Jones,  52/538. 

While  generally  it  may  be  true  that,  if  the  rule  of  this  bridge- 
owner  is  to  take  toll  in  advance  for  crossing  and  recrossing,  and 
this  rule  is  complied  with  by  the  traveler,  the  pajrment  is  as  good 
as  if  made  at  each  time  of  crossing,  still  if,  between  crossing  and 
recrossing,  the  bridge  has  been  torn  up  for  repairs,  and  its  use  as 
a  toll-bridge  suspended,  the  fact  that  the  traveler  had  paid  his  re- 
ttu-n  fare  when  he  first  crossed  would  not,  of  itself,  give  him  the 
right  to  recross,  if  he  was  warned  or  had  knowledge  of  its  unsafe 
condition.  The  payment  of  fare  at  the  time  of  recrossing  would 
have  been  evidence  of  the  use  of  the  bridge  at  the  time  as  a  toU- 
bridge,  but  the  payment  of  return  fare  at  the  time  of  the  first  cross- 
ing was  not  such  evidence.    Tift  v.  Jones,  74/469.    Cited,  95/115. 

461.  Plaintiff's  negligence  matter  of  defense. 

When  the  plaintiff  in  an  action  against  the  owner  of  a  toll-bridge 
proves  his  injury  and  the  owner's  negligence  as  all^;ed,  he  is  not 
bound  to  go  further  and  prove  his  own  diligence,  want  of  care  on 
his  part  being  matter  of  defense.  City  Council  v,  Hudson,  88/599. 
Cited,  99/282;   126/713;   135/637. 
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CHAPTER  31. 

SUITS  AGAINST  COUNTIES. 

462.  When  a  county  is  liable  to  suit. 

•463.  County   not    liable    for    tort   committed    by    guard  or  chain-gang 
superintendent. 

464.  Public  bridges;  condition  of  contractor's  bond. 

465.  What  must  be  shown  to  recover  against  a  county  on  account  of 

public  bridges. 

466.  How  long  the  liability  continues. 

467.  A  county  bridge  within  the  limits  of  an  incorporated  town. 

468.  Ordinary  care  and  diligence  must  be  exercised  by  injured  person. 

462.  Oonnty,  when  liable  to  suit. 

A  county  is  not  liable  to  suit  for  any  cause  of  action  unless  made 
so  by  statute.    Code,  §  384  (341). 

The  liability  of  counties  to  be  sued  for  damages  is  entirely  statu- 
tory. They  were  not  so  liable  at  common  law.  They  are  political 
divisions,  exercising  a  part  of  the  sovereign  power  of  the  State; 
and  they  can  not  be  sued  except  where  it  is  so  provided  by  statute. 
County  V.  Flynt,  80/489.  Cited,  81/48;  85/424;  107/812.  To  the 
same  eflFect,  Scales  v.  Ordinary,  etc.,  41/225.    Cited,  106/744. 

In  Millwood  v.  DeKalb  County,  106/743,  the  plaintiflf  sued  the 
county  of  DeKalb  for  damages,  alleging  that  the  county  authorities 
had  exercised  the  right  they  had  tmder  the  law  to  work  the  convicts 
in  the  county  chain-gang  upon  the  public  roads  of  the  county;  that  a 
road,  which  crossed  a  private  way,  had  been  worked  by  the  chain* 
gang  in  such  a  manner  as  that  persons  traveling  the  private  way  were 
liable  to  be  injured ;  that  in  coming  along  such  private  way  at  night, 
having  no  knowledge  of  the  condition  in  which  the  public  road  had 
been  left  at  the  point  where  the  private  way  intersected  it,  she  fell, 
and  was  injured.  There  were  allegations  that  the  county  authorities 
had  failed  to  provide  railings  or  other  saf^^ards  to  protect  persons 
who  were  traveling  along  the  private  way.  It  was  held  that  a 
county  is  not  liable  to  suit  unless  made  so  by  law ;  and  this  is  true 
whether  the  allied  cause  of  action  arises  from  the  negligent  per- 
formance of  duties  which  the  county  authorities  are  compelled  to 
perform,  or  a  negligent  discharge  of  duties  voluntarily  assumed  in 
die  exercise  of  a  discretion  vested  in  them  by  law.  Cobb,  J.,  said: 
"The  correct  position  is  this :    The  county  being  a  political  division 
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of  the  State,  is  not  liable  to  be  sued,  unless  special  authority  can  be 
shown,  and  it  is  incumbent  upon  the  person  filing  the  suit  to  bring 
his  case  within  the  l^slative  authority  upcm  which  he  relies  to 
bring  his  suit."    Cited,  111/314. 

463.  Ooimty  not  liable  for  tort  committed  by  gnard  or  diain- 
gang  superintendent. 

A  county  is  not  liable  for  a  tott  committed  by  a  chain-gang  super- 
intendent in  unlawfully  imprisoning  ont  and  c(»npelling  him  to 
work,  although  the  same  was  done  in  obedience  to  instructicms  from 
the  coimty  authorities.  There  is,  in  this  State,  no  statute  rendering 
a  county  liable  for  any  such  cause  of  action.  Bailey  v.  County, 
111/313. 

Nor  is  a  county  liable  for  the  tort  of  one  of  the  guards  in  unlaw- 
fully beating  a  convict  in  the  chain-gang,  nor  for  the  negligence  in 
the  rest  of  the  guards  in  not  protecting  the  convict  from  the  un- 
lawful beating.  Hammond  v.  County  of  Richmond,  72/188.  Cited, 
106/745. 

464.  Public  bridges;  condition  of  contractor's  bond. 

When  a  public  bridge,  ferry,  turnpike,  or  causeway  is  let  out, 
the  contractor  must  in  his  bond  make  a  condition  also  to  keep  it  in 
good  repair  for  at  least  seven  years,  and  as  many  more  years  as  the 
contract  may  be  for:  Provided,  that  such  contract  may  be  let  out 
under  existing  laws  without  requiring  the  aforesaid  condition  in  the 
contractor's  bonds,  if,  in  the  opinion  of  the  commissioners  of  roads 
and  revenue,  or  of  the  ordinary  in  counties  where  there  are  no  such 
commissioners,  it  would  be  to  the  public  interest  to  dispense  with 
said  condition  in  said  bond:  Provided,  however,  that  in  every  case 
the  county  shall  be  primarily  liable  for  all  injuries  caused  by  reason 
of  any  defective  bridges,  whether  erected  by  contractors  or  county 
authorities.  Code,  §  748  (603).  The  two  provisos  in  this  section 
are  codifications  of  the  Act  of  1888.  The  provision  of  the  Code,  §  748 
(603)  making  counties  primarily  liable  for  injuries  caused  by  reason 
of  any  defective  bridges,  whether  erected  by  contractors  or  by  the 
county  authorities,  is  not  applicable  to  a  bridge  erected  over  a  water- 
course which  divides  one  county  from  another.  To  bridges  of  the 
latter  class  §§  419  (367)  and  423  (371)  of  the  Code  are  applicable; 
and  liability  attaches  only  in  accordance  with  §  768  (623)  of  that 
code,  1.  e.,  upon  failure  of  the  county  to  take  a  sufficient  bond  from 
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the  contractor.  The  eastern  bank  of  Little  river  above  the  junction 
of  Ae  Withlacoochee  river  is  the  boundary  line  between  Brooks  and 
Lowndes  counties.  The  entire  stream  lies  in  Brooks  county.  Nev- 
ertheless Little  river  is  to  be  regarded  as  a  watercourse  dividing  the 
two  counties,  within  the  purview  of  the  Code,  §  419  (367).  Brooks 
County  V.  Carrington,  7  G.  A.  225. 

Code,  §  748  (603)  has  no  application  to  "public  bridges  over  water- 
courses which  divide  one  or  more  counties  from  each  other,"  and 
consequently  does  not  apply  to  such  bridges.  It  is  still  the  duty  of 
county  authorities,  when  contracting  for  the  erection  of  a  bridge  of 
this  kind,  to  require  a  bond  of  the  contractor  as  prescribed  in  §  421 
(369)  of  the  Code ;  and  it  results  that  a  petition  against  a  county  for 
damages  resulting  from  an  improperly  constructed  county-line  bridge 
is  fatally  defective  unless  it  alleges  that  the  county  authorities  failed 
to  take  such  a  bond.  Willingham  v.  Elbert  County,  113/115.  Cited, 
7  G.  A.  226. 

The  term  bridge  includes  all  the  appurtenances  necessary  to  its 
proper  use,  and  embraces  its  abutments  and  approaches.  That  which 
is  necessary  as  an  approach,  to  connect  the  bridge  with  the  highway, 
is  an  essential  part  of  the  bridge  itself.  An  allegation  in  a  petition 
brought  against  a  county,  to  recover  for  damage  caused  by  a  defect  in 
a  bridge,  that  the  road  commissioners  and  overseers  of  roads  in  the 
district  in  which  the  bridge  was  located  had  notice  of  the  defect,  is 
an  averment  of  notice  to  the  county,  which  is  good  as  against  a  gen- 
eral demurrer.    Howington  v.  Madison  County,  126/699. 

The  plaintiff  in  his  suit  for  damages  made  substantially  the  fol- 
lowing allegations :  He  was  injured  because  of  defects  in  a  public 
bridge  constructed  by  the  defendant  since  December  29,  1888,  and 
forming  a  part  of  the  public  road  of  the  county.  The  bridge  was 
over  a  branch,  and  water  constantly  ran  under  and  through  it.  "In 
constructing  said  bridge  the  county  authorities  built  the  same  out 
of  terra  cotta  about  24  inches  in  diameter,  and  in  the  upper  end  of 
the  same  they  made  a  solid  stone  abutment  about  three  feet  high 
and  about  eight  feet  long,  so  as  to  draw  all  the  water  to  and  force  it 
through  this  opening  imder  the  bridge  of  24  inches.  That  the 
county  authorities  covered  the  terra  cotta  bridge  with  dirt  so  as  to 
conceal  the  same."  The  opening  was  inadequate  to  carry  the  water 
cdlccting  above  it,  and  as  the  water  "ran  over  the  bridge  it  washed 
out  the  dirt  leaving  a  hole  seven  (7)  feet  long,  eighteen  inches 
^ndc,  and  twelve  inches  deep,  on  the  top  and  side  of  the  terra  cotta 
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bridge."  The  county  authorities  "had  knowledge  of  the  existence 
of  said  hole  for  more  than  two  weeks,  and  had  failed  and  refused 
to  repair  the  same."  While  riding  over  the  bridge  on  his  bicycle  it 
ran  into  the  hole  and  threw  him  to  the  ground,  thereby  inflicting  the 
injuries  set  forth,  without  his  fault.  Held,  a  county  is  not  liable  to 
suit  unless  there  is  a  law  which  in  express  terms  or  by  necessary 
implication  so  declares.  Millwood  v.  DeKalb  County,  106/743  (32  S. 
E.  577).  Under  the  provisions  of  the  Code,  §  748  (603),  declaring,. 
"Provided,  however,  that  in  every  case  the  county  shall  be  primarily 
liable  for  all  injuries  caused  by  reason  of  any  defective  bridges,, 
whether  erected  by  contractors  or  county  authorities,"  the  county 
was  not  liable  for  the  injuries  set  forth,  as  the  injuries  were  not 
caused  by  reason  of  any  defective  bridge  within  the  meaning  of 
the  word  "bridges"  employed  in  such  section.  Parker  v,  Spalding 
County,  134/69. 

466.    What  must  be  shown  to  recover  against  a  county  on 
account  of  public  bridges. 

When  the  suit  is  brought  against  the  county  for  damages  caused 
by  a  want  of  proper  repairs  to  a  public  bridge,  it  should  appear 
that  the  bridge  was  erected  by  letting  it  out  to  the  lowest  bidder,, 
and  that  no  bond  was  taken  from  the  contractor  faithfully  to  per- 
form his  contract,  and  to  indemnify  for  all  damages  occasioned 
by  a  failure  so  to  do,  and  to  keep  the  bridge  in  good  repair  for 
seven  years,  and  for  such  further  time  as  may  be  embraced  in  the 
contract — and  both  of  these  facts  should  be  alleged  in  the  declara- 
tion. Collins  V,  Commissioners,  54/25.  Cited,  77/251.  The  decla- 
ration must  also  show  that  the  claim  sued  for  had  been  presented 
to  the  ordinary  for  auditing  within  twelve  months  from  the  time 
of  the  injuries,  as  required  by  §  410  (361)  of  the  Code.  The 
auditing  referred  to  in  the  Code  is  not  confined  to  any  particular 
class  of  claims,  but  is  applicable  to  all.  Maddox  v.  County  of  Ran- 
dolph, 65/216.  Cited,  71/588.  When  thus  presented,  and  pay- 
ment is  refused,  the  claim  may  be  sued  in  a  court  having  jurisdic- 
tion. The  court  of  ordinary  has  not  exclusive  jurisdiction.  County 
of  Cobb  V,  Adams,  68/51. 

A  bridge  spanning  a  stream,  which  is  crossed  by  a  public  road, 
and  constituting  a  portion  of  such  road,  is  a  "county  bridge,"  though 
the  work  of  constructing  the  same  be  done  by  private  citizens,  and 
a  portion  of  the  materials  therefor  be  supplied  by  them,  when  the 
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doing  of  such  work,  and  the  furnishing  of  such  materials,  is  in 
pursuance  of  an  agreement  between  them  and  the  proper  county 
authorities,   who,  under  the  terms  thereof,  supply  the  remaining 
materials  needed  for  the  structure.     Semble,  that  it  would  be  a 
"county  bridge,"  though  the  citizens  supplied  all  of  the  materials 
and  built  it  with  the  permission  of  such  authorities,  or  without  such 
permission,  where  the  latter,  in  behalf  of  the  public,  accepted  the 
bridge,  and  allowed  it  to  remain  in  place.    A  county  wherein  such 
a  bridge  has  been  erected  under  such  an  agreement  since  December 
29,  1888,  is  liable  for  injuries  resulting  from  the  defective  con- 
struction thereof,  or  from  a  failure  by  the  county  authorities  to 
keep  the  same  in  repair.    Lumpkin,  P.  J.,  said:    "In  the  light  of 
the  last  proviso  of  §  748  (603),  embracing  the  positive  declaration 
'that  in  every  case  the  county  shall  be  primarily  liable  for  all  in- 
juries caused  by  reason  of  any  defective  bridges,  whether  erected 
by  contractors  or  coimty  authorities,'  it  seems  clear  that  the  *au- 
thority'  vested  in  ordinaries  by  §  747   (602)   carries  with  it  the 
correlative  duty  of  seeing  to  it  that  all  county  bridges  are  properly 
built  and  then  kept  in  safe  condition.    The  comprehensive  words 
'any  defective  bridges'  were  manifestly  intended  to  include,  not 
only  bridges  defectively  built,  but  bridges   out  of  repair,  and  it 
was    plainly    the    legislative     purpose    to    make    counties    liable 
for  injuries   resulting  from  a   failure  on  the  part  of  the  proper 
authorities  to  observe  either  branch  of  the  duty  above  indicated. 
The  above-mentioned  proviso  was  introduced  into  our  statute  law 
by  the  act   of  December  29,  1888,  'to  amend  section  671  of  the 
Code  of  1882,'  etc.    Acts    1888,   p.    39.     That   section,    as    thus 
amended,  was  codified  in  §  748  (603)  of  the  Political  Code.  The 
act  referred  to  made  a  broad  and  sweeping  enlargement  of  the 
liability  of  counties  with  regard  to  injuries  of  the  character  now 
under    consideration."      Tattnall    County    v,   Newton,     112/779. 
Cited,  126/700. 

The  county  is  made  liable  for  the  neglect  of  its  officers,  or  the 
omission  of  a  legal  duty  imposed  upon  them  by  law,  to  wit:  The 
failure  to  take  a  bond  from  the  contractor.  The  contractor  is  liable 
whether  he  gives  a  bond  or  not,  and  the  county  is  only  liable  when 
it  fails  to  take  a  bond  from  the  contractor.  In  order,  therefore, 
to  make  out  a  case  for  recovery  against  the  county,  after  proving 
4e  mjury  or  damage,  it  will  be  necessary  to  show  that  it  was  injury 
for  which  the  contractor  was  liable,  and  that  the  county  authorities 
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had  failed  to  take  from  the  contractor  the  bond  and  security  wbicb 
it  ought  to  have  taken.  These  two  facts  will  fix  liability  upon  the 
county,  and  nothing  else  will.  The  person  damaged  may  sue  the 
contractor  or  can  sue  the  cotmty,  if  no  bond  has  been  taken  from 
him,  without  suing  the  contractor  in  the  first  instance.  It  is  not 
necessary  to  sue  the  contractor  to  insolvency  before  he  can  sue  the 
county.    Arnold  v.  Henry  County,  81/731.    Cited,  107/812. 

Where,  prior  to  the  passage  of  the  act  of  1888,  a  public  bridge 
was  constructed,  under  contract  with  the  authorities  of  one  county, 
across  a  stream  dividing  it  from  another  (the  authorities  of  the 
latter  refusing  to  participate  therein),  it  was  the  duty  of  the  county 
authorities  causing  the  constructicm  of  such  bridge  to  take  bond  in 
accordance  with  §  768  (623)  of  the  Code;  and,  failing  so  to  do, 
the  county  for  which  they  acted  is  liable  for  damages  resulting  to  a 
traveler  occasioned  by  a  defect  in  such  bridge,  of  which  these  au- 
thorities had  timely  notice.  Cook  v.  County  of  DeKalb,  95/218. 
This  case  again,  97/415.    Cited,  107/812;   7  G.  A.  226. 

In  Penick  v.  County  of  Morgan,  131/385,  the  plaintiflF  brought 
suit  against  the  County  of  Morgan,  alleging,  that  since  December 
29,  1888,  the  county  authorities  of  said  county  caused  a  bridge  to 
be  erected  on  one  of  its  public  roads;  that  while  the  plaintiflF,  with 
his  wife  and  child,  was  driving  across  said  bridge  the  bridge  broke 
in  the  middle  and  fell  through,  causing  the  damages.  The  main 
question  in  the  case  was  whether  the  road  was  a  public  road.  It 
was  held  that  where  land  is  dedicated  by  its  owner  for  public  use 
as  a  public  road,  the  county  authorities  having  jurisdiction  over 
roads  can  accept  such  dedication  and  open  a  new  public  road  over 
it  without  complying  with  the  requirements  of  the  Code,  §  640 
(520).  Any  express  dedication  of  land  by  the  owner  thereof  for 
public  use  as  a  public  road,  and  an  express  acceptance  thereof  by  the 
proper  county  authorities,  need  not  be  shown;  but  such  dedication 
and  acceptance,  respectively,  may  be  shown  by  the  acts  of  such 
owner  and  authorities.  A  dedication  of  land  by  the  owner  thereof 
for  public  use  as  a  public  road,  and  the  use  of  such  road  by  the  pub- 
Uc  as  a  route  of  travel,  without  some  recognition  of  such  road  cm 
the  part  of  the  county  authorities,  would  not  make  such  road  a 
public  road.  A  cul  de  sac  may  be  a  public  road.  A  book  the  con- 
tents of  which  state  it  is  a  road  register  of  a  certain  county,  and 
show  entries  describing  a  road  as  a  public  road,  is  not  admissible, 
upon  the  trial  of  a  case,  to  show  such  road  was  a  public  road  several 
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years  prior  to  such  trial,  when  there  is  nothing  to  show,  or  from 
which  it  can  be  inferrred,  when  such  entries  were  made.    Where  a 
county,  in  a  suit  against  it,  denies  that  a  certain  road  is  a  public 
road,  and  there  is  evidence  that  the  county  superintendent  of  roads 
opened  the  road,  built  bridges  on  it,  and  worked  it  for  several  years 
thereafter,  the  minutes  of  the  county  commissioners  having  juris- 
diction    of     roads     showing     that,     upon     an     application     to 
them    to  open  the  road    and    make    it    a    public    road,    two    of 
Aem  were  appointed   a   committee    "to  go  over   the   ground  and 
investigate  it  and  report  to  the  next    meeting,"    and    that  "The 
committee  appointed  to  look  into  the  practicability  of  opening  [such 
road]     *     *     *    report  in  favor  of  the  same,  and  the  report  is 
adopted,"  are  admissible,  in  connection  with  such  oral  testimony, 
to  show  that  the  county  conmiissioners  intended  to  open  the  road 
as  a  public  road.     Where  it  appeared  that  county  commissioners 
having  jurisdiction  of  roads  appointed  two  of  their  body  to  open 
and  lay  out  a  public  road,  under  the  facts  in  this  case  it  was  not 
error  to  admit  testimony  that  such  two  commissioners  opened  and 
laid  out  the  road,  or  that  they  showed  the  county  superintendent 
of  roads  where  they  laid  it  out.     Where  one  of  the  questions  in- 
volved in  a  case  is  whether  or  not  a  road  was  a  public  road  at  a 
particular  time  when  an  injury  occurred,  evidence  that  the  county 
hands,  under  the  county  superintendent  of  roads,  worked  the  road 
after  such  time,  was  admissible  in  connection  with  evidence  that 
such  road  had  been  worked  by  the  county  authorities  prior  to  such 
injury.    Qted,  135/69. 

The  plaintiff  sued  the  County  of  Butts  to  recover  damages  for 
injuries  received  on  account  of  the  defective  condition  of  a  public 
bridge  built  by  the  county  authorities  since  December  29,  1888.  She 
allied  that  the  insecure  condition  of  a  hand-railing  on  the  side  of 
Ac  bridge,  upon  which  she  placed  her  hand  for  support  while  cross- 
ing the  bridge  at  night,  caused  her  to  move  towards  the  center  of 
the  bridge,  and  in  doing  so  her  foot  became  entangled  in  the  rotten 
and  jagged  end  of  a  beam  on  the  floor  of  the  bridge,  causing  her, 
without  fault  on  her  part,  to  fall  and  sustain  the  injuries  for  which 
she  brought  suit  She  further  alleged  that  the  defective  condition 
of  the  Inidge  was  due  to  thie  negligence  of  the  county  au- 
Aorities  in  failing  to  repair  it  after  knowing,  or  being  charged 
with  knowledge,  of  its  unsafe  condition.  The  plaintiff  obtained  a 
verdict,  and  the  defendant  excepted  to  the  court's  refusal  to  grant 
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its  motion  for  a  new  trial.  Held,  where  two  acts  of  negligence 
concur  in  producing  an  injury,  in  the  absence  of  either  of  which 
the  injury  would  not  have  occurred,  and  both  acts  are  chargeable 
to  the  same  person,  the  doctrine  of  proximate  cause  is  not  applica- 
ble. And  where  acts  charged  as  negligence  consist  in  the  failure 
to  remedy  two  defects  in  a  public  bridge,  which  would  not  consti- 
tute negligence  until  the  county  authorities  charged  with  the  re- 
pair of  such  bridge  had  actual  or  constructive  notice  thereof,  and 
both  defects  combine  in  causing  an  injury  which  would  not  have  oc- 
curred had  either  not  existed,  the  fact  that  the  county  authorities  are 
charged  with  knowledge  of  only  one  of  such  defects  will  not  excuse 
the  county  from  liability.  1  Thompson  on  Negligence,  §  69;  Kraut 
V.  Frankfort,  &c.,  R.  Co.,  160  Pa.  327  (28  Atl.  783).  The  following 
charge  of  the  court:  "In  this  case,  if  there  was  a  defect  in  this 
bridge  because  of  a  beam  placed  there  by  authority  of  the  county 
authorities,  and  it  was  suffered  to  decay  and  become  rotten,  and  on 
that  account  it  became  dangerous,  then  if  the  county  authorities, 
the  county  commissioners,  had  notice  of  it,  or  either  of  them,  or 
if  that  condition  remained  for  a  sufficient  length  of  time  ior  them 
to  discover  it  in  the  exercise  of  ordinary  care,  which  would  be 
notice  to  them,  and  if  the  plaintiff  was  injured  on  account  of  the 
defect,  she  would  be  entitled  to  recover,"  was  not  subject  to  the 
criticism  that  it  was  error  "for  the  reason  that  it  is  not  adjusted 
to  the  issues  in  this  case.  The  plaintiff  alleges  in  her  petition  and 
her  proof  tends  to  show  that  she  came  in  contact  with  two  defects 
in  the  bridge,  the  loose  railing  and  the  beams  of  wood  laid  across 
the  bridge,  and  that  both  these  defects  contributed  to  her  injury." 
Nor  was  such  charge  subject  to  the  criticism  that  it  was  error  be- 
cause it  "in  effect  instructs  the  jury  that  it  was  not  necessary  that 
the  county  authorities  should  have  notice,  either  actual  or  con- 
structive, of  the  defective  condition  of  the  railing  which  she  alleges 
was  defective,  and  which,  according  to  her  allegations  and  proof, 
contributed  to  her  injury."    County  of  Butts  v.  Hixon,  135/26. 

In  refusing  to  strike  that  portion  of  the  defendant's  plea  which 
set  up  that  the  death  of  the  plaintiff's  child  was  the  fault  of  the 
plaintiff  herself  in  negligently  and  carelessly  permitting  the  child  to 
pass  over  the  foot-bridge  without  the  guidance  of  some  other  per- 
son, well  knowing  that  the  stream  at  that  time  was  very  much 
swollen  and  in  a  dangerous  condition,  and  that  the  plaintiff  aided 
and  contributed  to  her  own  injury  by  allowing  the  child  to  enter 
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upon  said  foot-bridge  without  some  other  person  to  guide  the  child 
and  prevent  her  from  falling,  the  court  did  not  err,  inasmuch  as  the 
defendant  had  the  right  to  introduce  evidence  to  show,  if  it  could, 
that  the  mother  was  present,  or  at  least  in  sight,  at  the  time  the 
diild  was  drowned.    While  a  mother  who  is  compelled  to  earn  her 
own  Irving  by  her  labor  may  not  be  required,  in  the  exercise  of  due 
diligence,  to  be  present  at  all  times  and  personally  overlook  the  care 
of  her  children,  still  she  is  responsible  for  the  exercise  of  ordinary 
care  for  the  safety  of  her  child  while  the  child  is  in  her  presence. 
Construed  together,  all  of  the  instructions  of  the  court  tended  to 
impress  the  jury  that  if  the  death  of  the  child  was  due  to  a  defect 
m  the  bridge  of  which  the  county  authorities  had  knowledge  or  no- 
tice, the  plaintiflF's  right  of  recovery  could  not  be  defeated.    The 
instruction  to  the  effect  that  the  plaintiff  was  not  entitled  to  recover 
unless  the  county  authorities  knew  of  the  defect  in  the  bridge,  or 
unless  this  defective  condition  had  existed  for  such  a  length  of  time 
that  knowledge  thereof  on  the  part  of  the  county  authorities  would 
be  presumed,  was  correct.    Under  the  evidence  adduced,  and,  when 
taken  in  connection  with  the  further  instruction  that  if  the  bridge 
was  originally  negligently  or  defectively  constructed,  and  any  de- 
fect in  the  bridge  was  the  cause  of  the  child's  death,  the  county 
would  be  liable,  the  charge  afforded    no    ground    for    complaint. 
Whether  the  omission  to  replace  guard-rails  upon  the  bridge,  if 
guard-rails  were  previously  there,  or  the  failure  to  put  guard-rails 
upon  the  bridge  in  the  first  instance,  was  or  was  not  negligence  on 
the  part  of  the  county  authorities,  was  a  fact  to  be  determined  by 
the  jury  from  the  circumstances  of  the  case.    In  any  case  in  which 
it  is  contended  that  the  circumstances  of  the  transaction  call  for  the 
application  of  the  doctrine  of  res  ipsa  loquitur,  the  prerogative  of 
the  jury  to  judge  whether  the  circumstances  of  the  case  itself  are 
such  as  to  raise  an  inference  of  negligence  and  to  fix  the  liability 
upon  the  defendant  for  the  act  complained  of  (unless  a  satisfactory 
explanation  is  offered  by  him)   is  exclusive,  and  not  reviewable. 
The  jury  were  authorized  in  the  present  case  to  find  that  neither 
the  condition  of  the  bridge  nor  the  other  circumstances  in  the  case 
placed  upon  the  defendant  the  burden  of  proving  how  the  casualty 
resulted  and  that  it  was  due  to  the  negligence  of  the  county.    It  is 
the  duty  of  the  proper  county  authorities  to  construct  and  maintain 
Wdges  across  streams  in  a  workmanlike  and  proper  manner,  so 
that  any  person  may  use  them  with  safety,  in  ordinary  travel,  but 
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this  duty  is  not  one  of  extraordinary  care  and  diligence,  nor  does 
its  exercise  extend  to  extraordinary  occasions,  beyond  the  ken  of 
general  experience.  The  law  does  not  make  the  county  authorities 
insurers  of  the  safety  of  any  of  those  who  use  bridges.  It  was  not 
error  to  instruct  the  jury  in  substance  that  even  though  both  the 
plaintiff  and  the  defendant  might  be  negligent,  the  plaintiff's  right 
to  recover  would  not  be  defeated  if  the  death  of  the  child  was 
caused  by  the  negligent  condition  of  the  bridge,  and  the  child  in 
crossing  was  using  as  much  care  as  would  be  used  by  a  person  of 
full  discretion.  The  charge  of  which  complaint  is  made  presented 
one  of  the  strongest  contentions  of  which  the  evidence  in  behalf 
of  the  plaintiff  was  susceptible.  Stamps  v.  Newton  County,  8  G. 
A.  229. 

466.   How  long  the  liability  continues. 

Where  a  county  let  out  the  contract  for  building  a  bridge  to  Ae 
lowest  bidder,  but  took  no  bond  from  the  contractor,  and  the  in- 
jury complained  of  occurred  ten  years  after  the  time  of  building 
the  bridge,  there  was  no  legal  liability  on  the  part  of  the  county 
because  of  such  injury.  The  contractor  is  liable  for  any  damages 
that  may  be  done  to  persons  who  are  injured  by  reason  of  a  de- 
fective bridge;  and  when  the  county  authorities  fail  to  take  a  bond 
or  sufficient  guaranty,  the  county  is  also  liable.  The  liability  of 
the  contractor  is  to  keep  the  Iwidge  in  good  repair  for  seven  years, 
whether  he  gives  a  bond  for  that  purpose  or  not;  and  the  liability 
on  the  county  does  not  extend  beyond  that  County  of  Monroe  v. 
Flynt,  80/489.    Cited,  81/733;  95/220;  103/106;  107/812. 

In  Dorsey  v.  Counties,  90/72,  plaintiff  sued  Bibb  and  Crawford 
counties  for  damages  from  the  falling  of  a  public  teidge.  The 
bridge  was  over  a  creek  which  is  the  line  between  the  two  counties. 
It  was  built  about  nine  years  previously,  not  under  contract  and 
not  under  bond.  It  fell  because  it  was  rotten.  It  was  held  that 
the  Act  of  1888,  which  is  codified  in  the  two  provisos  in  §  748 
(603)  is  not  applicable  to  any  county  bridge  erected  before  the 
passage  of  the  act,  and  under  the  prior  law  the  counties  were  not 
liable  in  cases  like  the  one  embraced  in  the  record.  Cited,  92/131 ; 
103/107. 

In  Helvingston  v.  Macon  County,  103/106,  Simmons,  C.  J.,  said: 
"It  appears  from  the  record  that  the  county  of  Macon  had  built,  ofc 
caused  to  be  built,  a  bridge  over  Camp  Creek.  The  evidence  indi- 
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cates    that  there  were  two  portions  of  the  bridge— one  over  the 
main  stream,  and  the  other  over  a  slough.    This  was  done  in  1882 
or  1883.     More  than  seven  years  thereafter  both  portions  of  the 
bridge  were  washed  away — one  washed  away  entirely,  and  the  other 
so  much  so  that  it  was  impossible  to  cross  it  in  a  vehicle  or  on 
horseback,  and  difficult  to  cross  on  foot.     The  county  authorities 
employed  Joiner  to  rebuild  the  bridge.    He  did  so  by  making  an 
entirely  new  bridge  over  the  main  stream,  and  by  replacing  the 
arches  of  the  bridge  over  the  slough,  and  putting  in  'some  new 
sleepers,  a  new  top,  new  banisters,  and  some  abutting  boards.'   At 
the  direction  of  one  of  the  county  commissioners,  he  used  some  of 
the  old  sleepers  in  rebuilding  the  bridge  over  the  slough.    These 
sleepers  Joiner  thought  were    insufficient,    and    defective,    but  he 
doubled  them,  so  as  to  make  them  as  strong  as  their  defective  con- 
dition would  permit.    In  November,  1894,  while  the  plaintiflF  was 
crossing,  on  a  wagon  loaded  with  cotton,  that  portion  of  the  bridge 
which  was  over  the  slough,  fell  in  by  reason  of  the  weakness  and 
rottenness  of  the  timbers,  and  plaintiff  was  thereby  injured  and 
damaged.    She  brought  suit  against  the  county,  and  on  the  trial  of 
the  case  the  judge,  after  hearing  the  facts,  granted  a  nonsuit.  Under 
the  facts  above  recited,  we  think  the  court  erred  in  granting  the  non- 
suit.   We  think  the  question  should  have  been  submitted  to  a  jury 
for  them  to  determine  from  the  evidence  whether  that  portion  of 
the  bridge  which  fell  in  and  injured  the  plaintiff  was  rebuilt  by  the 
county  authorities,  or  simply  repaired  by  them.    If  it  was  only  re- 
paired by  Joiner,  the  erection  of  the  bridge  would  date  from  1882 
or  1883,  when  it  was  first  built,  and  the  county  would  not  be  liable, 
because  more  than  seven  years  had  elapsed  from  the  building  to 
the  time  of  the  injury  to  the  plaintiff.  Scales  v,  Chattahoochee  Co., 
41/225;  Monroe  Co.  v.  Flynt,  supra.    If,  on  the  other  hand,  the 
bridge  was  rebuilt,  and  was  practically    a  new    bridge,    and  the 
county  did  not  let  out  the  building  of  such  bridge  to  the  lowest 
bidder,  as  authorized  by  law,  taking  from  him  a  bond  of  sufficient 
guaranty,  but,  instead,  had  it  built  at  their  own  direction,  and  with- 
out taking  such  bond,  the  county  would  be  liable  to  the  plaintiff  for 
such  injuries  as  she  may  have  sustained,  even  though  the  Act  of 
1888  [Code,  §  748  (603)]  were  not  of  force.    That  act  is  applicable 
to  bridges  built  since  its  passage.    Bibb  &  Crawford  Co.  v.  Dorsey, 
supra.    If  this  Wdge  was  built  by  Joiner,  this  act,  which  we  think 
ccmstttutional,  would  be  applicable,  and  the  county  primarily  liable 
to  the  plaintiff."     Cited,  107/812. 
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Though  it  was  the  legal  duty  of  the  county  authorities  to  take 
from  the  contractor  for  erecting  a  county  bridge  bond  and  good 
security  to  keep  the  bridge  in  good  repair  for  at  least  seven  years, 
yet,  where  the  bond  and  security  required  and  taken  limited  the 
period  to  three  years,  this,  nothing  to  the  contrary  appearing  or  be- 
ing alleged,  may  be  treated  as  a  "sufficient  guaranty,"  ccMitemplated 
by  §  768  (623)  of  the  Code,  so  as  to  exempt  the  county  from  lia- 
bility for  damages  sustained  within  such  period  of  three  years  by 
one  who,  in  crossing  the  bridge,  was  injured  in  consequence  of  its 
defective  condition  or  want  of  repairs,  the  bond  taken  being  such 
as  §  747  (602)  of  the  Code  specifies,  and  failing  to  conform  to  § 
748  (603)  only  as  to  length  of  time  for  keeping  the  bridge  in  good 
repair.    Mappin  v.  County,  etc.,  92/130. 

A  county  is  liable  for  injuries  caused  by  a  defect  in  a  county 
bridge  constructed,  either  by  contractors  or  by  the  county  authori- 
ties, since  the  passage  of  the  act  of  1888,  although  the  injuries  oc- 
curred more  than  seven  years  after  the  bridge  was  constructed. 
Hackney  v,  Coweta  County,  117/327.    Cited,  118/202;  126/700. 

The  act  of  December  29,  1888,  Code,  §  748  (603)  does  not  apply 
to  bridges  built  before  its  passage,  unless  they  have  since  that  time 
been  practically  rebuilt.  Whether  the  work  done  on  them  was 
merely  a  repairing,  or  amounted  to  a  rebuilding,  is  a  question  of 
fact  for  the  jury.  County  authorities  are  not  insurers  of  the  safety 
of  county  bridges,  but  are  only  bound  to  exercise  ordinary  care 
in  maintaining  and  repairing  them.  Warren  County  v.  Evans, 
118/201.     Cited,  126/701. 

467.    A  county  bridge  within  the  limits  of  an  incorporated 
town. 

The  fact  that  a  bridge  over  a  stream  crossing  a  public  road  is 
located  within  the  limits  of  an  incorporated  town  does  not  of  itself 
oust  the  county  of  control  and  management,  and  does  not,  therefore, 
impose  upon  the  town  any  obligation  to  keep  the  bridge  and  its 
appurtenances  in  repair,  if  it  be  a  county  bridge.  If  it  be  recognized 
both  by  the  county  and  the  municipality  as  the  property  of  the 
county,  the  county  is  bound 'to  keep  it  in  repair.  The  fact  that  the 
town  authorities  from  time  to  time,  voluntarily  repaired  the  bridge 
and  worked  and  kept  up  the  embankment  leading  to  it,  does  not 
change  the  title  to  the  property  or  the  legal  duty  devolving  upon 
its  owner,  nor  does  such  voluntary  repair  and  uses  make  such  a 
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case  of  dedication  by  the  county  to  the  town  as  to  change  the  title 
and  legal  duty  to  repair.  A  contiguous  embankment  necessary  to 
make  access  to  the  bridge  so  as  to  pass  teams  and  wagons  over  it 
IS  a  part  of  the  bridge,  and  title  to  the  bridge  and  the  duty  to  re- 
pair, extend  to  it.  If  the  embankment  was  not  a  necessary  part  of 
the  bridge,  but  was  a  part  of  the  streets  of  the  municipality,  the 
town,  and  not  the  county,  would  be  bound  to  keep  it  in  repair,  and 
whether  it  be  the  one  or  the  other  is  a  question  of  fact  for  the  jury. 
Daniels  v.  Mayor,  etc.,  54/79;  55/609.    Cited,  126/701. 

468.    Ordinary  care  and  diligence  must  be  exercised  by  in- 
jnred   person. 

Although  a  county  may  have  failed  to  take  from  the  contractor 
building  a  bridge  a  bond  to  keep  it  in  repair,  as  required  by  law, 
yet  if  a  person,  whose  mule  was  injured  on  such  bridge,  by  the 
exercise  of  ordinary  care  and  diligence,  could  have  avoided  the  in- 
jury, he  could  not  recover.  County  v.  Chapman,  7A/\07,  Cited, 
95/290. 

One  who  deliberately  and  intentionally  drove  at  night  upon  a 
county  bridge,  with  the  condition  of  which  he  was  perfectly  familiar, 
and  who,  according  to  his  own  testimony,  knew  that  the  bridge  was 
dangerous,  because  it  had  no  guard-rails,  was  not,  upon  a  petition  ai- 
ling no  negligence  except  failure  to  erect  such  rails,  entitled  to 
recover  for  injuries  occasioned  solely  by  reason  of  their  absence. 
Cooper  V.  County  of  Floyd,  112/70. 

In  HoUiman  v.  Washington  County,  8  G.  A.  718,  it  was  held  that 
the  court  erred  in  awarding  a  nonsuit  and  Powell,  J.,  said :  "This 
was  a  suit  against  a  county  to  recover  damages  for  personal  in- 
juries received  by  the  plaintiff  on  account  of  his  having  been  hurt 
by  reason  of  a  defective  public  bridge.  The  evidence,  so  far  as  it 
tended  to  show  the  defendant's  negligence,  was  abundant.  The 
court  manifestly  did  not  grant  the  nonsuit  on  account  of  the  failure 
of  the  plaintiff  to  show  that  the  defendant  was  negligent ;  he  doubt- 
less based  his  judgment  on  the  proposition  that  the  plaintiff  had 
biowledge  of  the  defect  in  the  bridge,  and  that  his  use  of  it  after 
knowledge  precluded  his  recovery,  either  under  the  doctrine  of  con- 
tributory negligence  or  under  the  principle  expressed  in  the  maxim, 
volenti  non  fit  injuria.  It  may  be  that  the  evidence  was  sufficient  to 
authorize  the  judge  to  hold,  as  a  matter  of  law,  that  the  plaintiff 
cither  knew,  or,  from  his  opportunity  to  know,  should  have  known. 
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of  the  defect  in  the  bridge,  which  consisted  of  a  hole  created  by 
the  rotting  away  of  one  of  the  planks  in  the  flooring.  The  plaintiff 
was  a  R.  F.  D.  carrier  and  had  passed  over  the  bridge  sc»ne  dozen 
or  more  times  since  the  hole  had  ccxne  into  existence.  He  said  be 
had  never  seen  it.  But  for  the  purposes  of  the  question  we  are  now 
discussing — ^whether  the  court  should  have  granted  a  nonsuit — ^we 
do  not  deem  the  question  of  his  knowledge  or  lack  of  knowledge 
controlling.  The  courts  are  rather  liberal  in  not  imputing  con- 
tributory negligence  to  a  traveler  who  uses  a  highway  or  bridge, 
notwithstanding  he  may  have  some  knowledge  of  its  defective 
condition.  The  case  is  rare  where  the  question  of  the  contributory 
n^ligence  of  the  traveler  can  be  solved  by  the  court  as  a  matter 
of  law ;  in  most  cases  it  is  exclusively  a  jury  question.  See  Harrell 
V.  Macon,  1  G.  A.  413  (58  S.  E.  124),  and  cases  there  cited.  The 
somewhat  deficient  eyesight  of  the  plaintiff^  and  the  fact  that  he 
had  his  attention  directed  to  the  sorting  of  his  mail  and  other  cir- 
cumstances appearing  in  the  case,  put  this  case  very  fairly  within 
the  general  rule  requiring  the  plaintiff's  negligence  to  be  submitted 
to  the  jury  for  determination.  In  underlying  doctrine  it  is  very 
similar  to  the  case  of  Mosheuvel  v.  District  of  Columbia,  191  U.  S. 
247,  though  the  two  cases  are  not  identical  under  their  facts." 
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CHAPTER  32. 
ACTIONS  AGAINST  MUNICIPAL  CORPORATIONS. 

469.  Municipal  corporations  not  liable  for  discretionary  acts. 

470.  When  not  liable  for  failure  to  light  highways. 

471.  For  negligent  exercise  of  power  they  are  liable. 
47S.  For  what  they  are  or  are  not  liable. 

473.  When  the  corporation  has  immunity  in  the  exercise  of  its  powers. 

474.  Duties  pertaining  to  the  health  department 

475.  Illegal  arrest  by  officers. 

476.  Assault  and  battery  by  quasi-policeman. 

477.  Injuries  to  convicts. 

478.  Legislative  and  judicial  powers. 

479.  Municipal  functions  not  performed  beyond  the  limits  of  the  State. 

480.  Must  use  its  own  property  so  as  not  to  hurt  others. 

481.  When  liable  for  injuries. 

488.  The  general  rule  of  diligence  as  to  the  condition  of  the  streets. 

483.  Negligence  the  test  of  liability. 

484.  Ordinary  diligence  required  as  to  both  parties. 

485.  If  plainti£F  fails  to  shun  consequences  of  defendant's  negligence. 

486.  Illustrations  of  the  principle. 

487.  Negligence  in  constructing  and  repairing  by  the  city. 

488.  Negligence  in  failure  to  repair,  or  in  remedying  causes  of  danger 

occasioned  by  others. 

489.  Sidewalks;  cellar-doors. 

490.  Sidewalks,  bridges  on. 

491.  Sidewalks,  hole  in. 

498.  Sidewalks;  roots  of  a  tree. 

493.  Sidewalks;  awnings. 

494.  Sidewalks;  a  falling  wall. 

495.  Sidewalks,  excavation  in. 

496.  Sidewalks,  cotton-bales  on. 

497.  Sidewalks,  lumber  projected  over. 

498.  Streets;  bridges. 

499.  Streets,  gullies  in. 

500.  Streets;  open  sewer;  subcontractor. 

501.  Streets,  water-plug  in. 

502.  Streets,  steps  adjoining  at  railroad. 

503.  Streets,  railroad-cut  in. 

504.  Streets;  material  used  by  property-owner. 

505.  Streets;  obstruction  by  fire  company. 

506.  Remedy  over  against  wrong-doer. 

469.    Municipal  corporations  not  liable    for    discretionary 
acts. 
Where  mtinidpal  corporations  are  not  liable  by  statute  to  perform 
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an  act,  they  can  not  be  held  liable  for  exercising  their  discretion  in 
failing  to  perform  the  same.  Code,  §  896  (747). 

470.  When  not  liable  for  failure  to  light  highways. 

For  discretionary  acts,  a  municipal  corporation  is  not  liable;  and 
when  cities  and  towns  are  under  no  statutory  obligations  to  light 
highways,  they  are  not  liable  for  a  failure  to  do  so.  Gaskins  v. 
City  of  Atlanta,  73/746. 

471.  For  a  negligent  exercise  of  power  they  are  liable. 

There  are  many  acts  which  are  discretionary,  and  may  or  may  not 
be  done;  as  for  instance,  to  open  streets,  grade  sidewalks,  dig 
sewers,  build  a  bridge,  provide  water,  and  many  other  things  for  a 
failure  to  do  which  no  action  lies,  how  much  soever  private  interests 
may  suffer;  yet  when  the  discretion  is  used,  and  the  work  is  done, 
if  done  so  negligently,  unskill  fully  as  to  damage  other  parties,  then 
a  right  of  action  lies.  But  in  no  case,  for  the  simple  exercise  of  the 
power  itself,  disconnected  from  its  n^ligent  or  imskillful  execu- 
tion, is  the  corporation  responsible.  Rivers  v.  Augusta,  65/376. 
Cited,  73/647;  110/92. 

In  Tarbutton  v.  Town  of  Tennille,  110/90,  it  was  held  Uiat  there 
is  no  obligation  upon  the  authorities  of  a  municipal  corporation,  to- 
wards any  one  of  its  citizens,  to  exercise  the  legislative  discreticM 
with  which  they  are  invested  to  enact  ordinances  prohibiting  any 
specific  act  concerning  the  streets  and  sidewalks  of  the  town.  Such 
matters  are  left  to  their  discretion,  and  a  right  of  action  against  a 
city  does  not  accrue  to  one  who  was  injured  by  a  person  riding  a 
bicycle  on  the  sidewalk,  because  the  authorities  had  failed  to  pro- 
hibit such  riding. 

472.  For  what  municipal  corporations  are  or  are  not  liable. 

Municipal  corporations  are  not  liable  for  failure  to  perform,  or 
for  errors  in  performing,  their  legislative  or  judicial  powers.  For 
neglect  to  perform,  or  for  improper  or  unskillful  performance,  of 
their  ministerial  duties,  they  are  liable.    Code,  §  897  (748). 

The  powers  and  duties  of  mimicipal  corporations  are  legislative 
or  judicial  and  ministerial.  For  a  failure  to  perform,  or  for  errors 
of  judgment  committed  in  performing,  their  legislative  or  judicial 
powers  the  corporation  is  not  liable.    They  are  deemed  to  be  a  part 
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of  the  State's  power,  and,  therefore,  under  the  same  immunity. 
For  neglect  to  perform  ministerial  duties,  or  for  negligent,  improper 
or  unskiUful  performance  thereof,  the  corporation  is  liable.  Collins 
V.  Mayor,  etc,  69/542. 

473.     When  the  corporation  has  immnnity  in  the  exercise 
of  its  powers. 

A  distinction  exists  between  the  public  and  private  powers  of  a 
municipal  corporation.  Its  public  powers  concern  the  general  public 
and  embrace  the  public  peace,  the  public  health,  and  the  like.  They 
are  governmental  in  character  and  in  exercising  them  the  municipal- 
ity acts  as  a  governing  agency  for  the  public  or  general  benefit. 
Its  private  powers  relate  to  the  particular  municipality.  They  em- 
brace waterworks,  sewers,  markets  and  like  matters,  from  which 
the  municipality  derives  s<Mne  special  or  immediate  advantage. 

When  the  State  delegates  portions  of  its  sovereignty  to  a  munici- 
pal corporation  by  granting  to  it  governmental  powers  of  the  State, 
the  municipality  is,  to  that  extent,  to  be  treated  as  if  it  were  a  de- 
partment of  State.  In  the  absence  of  legislation  to  the  contrary,  it 
has  the  immunity  of  the  State,  and  is  not  responsible  to  an  indi- 
vidual for  the  ccmsequences  of  exercising,  or  failing  to  exercise, 
such  governmental  powers.  It  is  upon  this  principle  that  §  893 
(744)  and  §  897  (748)  of  the  Code  rest,  when  they  declare 
that  a  municipal  corporation  is  not  liable  for  the  torts  of  a  police- 
man or  other  officers  engaged  in  discharge  of  the  duties  imposed  on 
them  by  law.  Nor  are  they  liable  for  failure  to  perform  or  for 
errors  in  performing  their  legislative  or  judicial  powers.  The  prin- 
ciple is  illustrated  by  the  following  cases. 

474.   Duties  pertaining  to  the  health  department. 

In  Love  v.  City,  95/129,  plaintiff  alleged  that  while  he  was  pass- 
ing along  the  streets  an  animal  attached  to  one  of  the  garbage-carts  . 
of  defendant  was  permitted,  by  the  negligence  of  a  servant,  to  run 
away  and  cause  injury  to  the  plaintiff.  It  was  held  that  the  duty 
of  keeping  the  streets  clear  of  putrid  and  other  substance  offensive 
to  the  sense  of  smell,  and  which  tends  to  imperil  the  public  health, 
devolves,  under  the  charter  of  the  city  of  Atlanta,  upon  the  board 
of  health  of  that  city;  and,  the  functions  of  this  department  of  the 
city  government  being  governmental,  and  not  purely  administrative, 
in  their  character,  it  follows  that  if,  in  the  exercise  of  such  func- 
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tions,  and  in  the  discharge  of  the  duties  devolving  upon  this  depart- 
ment thereunder,  a  private  citizen  is  injured  by  the  n^igence  of 
one  of  its  servants  in  and  about  such  work,  no  right  of  acti<^  arises 
against  the  city.  Atkinson,  J.,  said:  "In  the  discharge  of  such 
duties  as  pertain  to  the  health  department  of  the  State,  the  State 
is  acting  strictly  in  the  discharge  of  one  of  the  functions  of  govern- 
ment. If  the  State  delegate  to  a  municipal  corporation,  either  by 
general  law  or  by  particular  statute,  this  power,  and  impose  upon 
it,  within  its  limits,  the  duty  of  taking  such  steps  and  such  measures 
as  may  be  necessary  to  the  preservation  of  the  public  health,  the 
municipal  corporation  likewise,  in  the  discharge  of  such  duty,  is 
in  the  exercise  of  a  purely  governmental  function,  affecting  the  wel- 
fare not  only  of  the  citizens  resident  within  its  cwporation,  but 
of  the  citizens  of  the  commonwealth  generally,  all  of  whom  have 
an  interest  in  the  prevention  of  infectious  or  contagious  diseases 
at  any  point  within  the  State,  and  in  the  exercise  of  such  powers 
is  entitled  to  the  same  immunity  against  suit  as  the  State  itself  en- 
joys. Such  a  duty  would  stand  upon  the  same  footing  as  its  duty 
to  preserve  the  public  peace,  and  its  liability  or  non-liability  would 
depend  upon  the  same  principle  which  relieves  the  city  from  lia- 
bility for  the  misfeasance  of  a  police  officer  in  the  discharge  of  his 
duty.  It  will  be  observed,  however,  that,  in  order  to  exempt  a  city 
from  liability,  it  is  not  sufficient  to  show  that  the  particular  work 
from  the  negligent  performance  of  which  by  the  servants  of  the 
city  a  citizen  was  injured  was  being  performed  under  the  direction 
of  the  health  authorities,  but  it  must  be  shown  that  the  particular 
work  so  being  done  was  connected  with,  or  had  reference  to,  the 
preservation  of  the  public  health.  If  the  health  department  were 
engaged  in  clearing  away  or  removing  obstructions  from  the  street 
which  in  no  way  endangered  the  public  health,  the  responsibility  of 
the  city  then  would  rest  upon  the  rule  of  liability  for  the  work 
connected  with  repairing  and  keeping  in  order  the  public  highways. 
It  can  make  no  difference  in  principle  as  to  the  character  of  the 
agents  employed  in  the  discharge  of  this  duty  with  respect  to  the 
public  health.  The  principle  of  non-liability  rests  upon  the  broad 
ground  that  in  the  discharge  of  its  purely  governmental  functions,  a 
corporate  body  to  which  has  been  del^[ated  a  portion  of  the 
sovereign  power,  is  not  liable  for  torts  committed  in  the  discharge 
of  such  duties  and  in  the  execution  of  such  powers.  Cited,  97/653 ; 
98/626;  105/314;  111/363,  477. 
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So  It  has  been  held  that  a  municipal  corporation,  while  enforcing  a 
valid  ordinance  requiring  citizens  and  residents  of  the  city  to  submit 
to  vaccination,  is  exercising  a  governmental  power,  and  is  therefore 
not  liable  to  a  citizen  who  may  sustain  damage  on  account  of  im- 
pure vaccine  matter  administered  to  him  by  one  of  the  officers  or 
agents  of  such  corporation.    Wyatt  v.  City  of  Rome,  105/312. 

476.    Illegal  arrest  by  officers. 

In  Cook  V.  Mayor,  etc.,  54/468,  it  was  held  that,  "A  municipal 
corporation  is  not  liable  to  an  action  for  damages  for  the  illegal 
arrest  of  a  citizen  by  one  of  the  police  officers  of  the  city.  For  such 
arrest  the  crfficer  is  himself  liable."  McCay,  J.,  said :  "The  authorities 
place  this  kind  of  a  servant  on  special  grounds.  He  is  a  peace-officer ; 
his  duties  do  not  lie  in  the  line  of  the  special  private  duties  or  rights 
of  the  corporation,  but  they  are  duties  connected  with  the  public 
peace  in  which  the  State  is  interested,  and  in  a  very  wide  sense  he 
is  a  State  officer;  many  of  his  duties  are  connected  with  the  pre- 
vention and  punishment  of  crime."  Cited,  62/290;  65/389;  68/741 ; 
88/455;  111/368. 

476.  Assault  and  battery  by  quasi-policeman. 

In  McElroy  v.  City  Council  of  Albany,  65/387,  the  case  stood 
on  demurrer  to  a  declaration  which  alleged  that  a  city  watchman 
quasi  a  policeman  of  defendant,  willfully  and  maliciously,  while 
drunk,  threw  the  plaintiff  down  and  broke  his  leg.  It  was  held  that 
a  mtmicipal  corporation  is  not  liable  for  the  torts  of  its  police  of- 
ferers ;  especially  is  this  the  case  when  the  tort  was  not  done  in  con- 
nection with  his  official  duties.  That  a  municipal  corporation  is 
not  liable  for  the  torts  of  its  police  officers  was  settled  in  Cook's 
case,  supra,  though  the  policeman  was  then  engaged  in  making  an 
arrest,  and  therefore  was  within  the  scope  of  his  agency.  Cited, 
68/741;  88/455;  111/368. 

477.  Injuries  to  convicts. 

In  Doster  v.  City  of  Atlanta,  72/233,  the  plaintiff  alleged  that 
when  he  was  placed  on  the  public  works  as  a  convict,  his  fellow 
convicts,  in  order  to  initiate  him,  strapped  him,  in  the  presence  of 
the  guards,  with  a  strap  belonging  to  one  of  the  guards.  On  de- 
murrer to  the  declarati(Mi  the  action  was  dismissed,  and  it  was  held 
that  a  municipal  c(Mporation  is  not  responsible  for  a  tort  committed 
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by  one  convict,  sentenced  to  work  on  the  public  works  under  its 
municipal  ordinances,  upon  the  person  of  another,  nor  for  a  tort 
committed  upon  him  by  the  guard  over  such  convicts. 

In  Wilson  v.  Mayor,  etc.,  88/455,  it  was  held  that  a  municipal 
corporation  is  not  liable  for  personal  injuries  sustained  by  one 
prisoner  at  the  hands  of  another  confined  in  the  same  cell  ox  room 
of  the  city  prison,  notwithstanding  the  police  officer  who  arrested 
the  plaintiflf,  and  put  him  in  prison,  may  have  been  guilty  of  wrong 
or  negligence  in  confining  him  with  an  intoxicated  fellow  (n^soner, 
who  was  on  that  account  violent  and  dangerous.    Cited,  97/653. 

In  erecting  and  maintaining  a  city  prison  a  mtmicipal  corporation 
is  exercising  a  purely  governmental  function,  and  is,  therefore,  not 
liable  in  damages  to  a  person  arrested  and  imprisoned  therein  by 
its  police  officers,  for  injuries  sustained  by  him,  while  so  confined, 
by  reason  of  the  improper  construction  or  negligent  maintenance 
of  such  prison.  A  municipal  corporation  is  not  liable  f<M"  the  il- 
legal arrest  of  a  person  by  its  police  officers,  nor  for  his  consequent 
imprisonment.  Fish,  J.,  said :  "The  general  rule  is  well  established 
tbat  a  municipal  corporation  is  not  liable  in  damages  for  injuries 
sustained  by  reason  of  the  n^ligent  or  improper  exercise  of  a 
purely  govenmiental  power.  The  preservation  of  the  public  peace, 
quiet,  good  order,  etc.,  of  a  community,  is  a  governmental  function. 
Where  the  legislative  authority  of  a  city  passes  ordinances  for  such 
purposes,  it  is  clearly  exercising  a  governmental  power.  When, 
for  the  purpose  of  enforcing  such  ordinances,  the  dty  erects  and 
maintains  a  prison  wherein  to  confine  offenders,  for  the  purpose 
of  punishment,  or  those  charged  with  offenses,  for  safekeeping 
until  they  can  be  tried,  it  is  exercising  the  same  power.  The  en- 
actment of  such  ordinances,  and  the  provisions  made  for  their 
enforcement,  belong  to  the  police  power,  which  is  purely  govern- 
mental in  character.'*    Gray  v.  Griffin,  111/361. 

Nor  is  a  municipal  corporation  liable  in  damages  for  the  death 
of  one  convicted  in  a  corporation  court,  and  sentenced  to  work 
upon  the  public  streets,  although  his  death  was  occasioned  while 
the  convict  was  engaged  in  such  work,  and  restdted  iroaa  negli- 
gence on  the  part  of  the  foreman  who  had  been  placed  by  the 
municipal  authorities  in  charge  thereof,  and  from  the  failure  of 
such  foreman  to  provide  the  convict,  after  his  injury,  with  the 
proper  medical  attention  and  treatment.  Lumpkin,  J.,  said :  "The 
question  involved  in  this  case  had  been  too  often  passed  upon  by 
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this  court  to  require  further  elaboration.  Neither  the  law  of 
master  and  servant,  nor  the  doctrine  of  respondeat  superior,  ap- 
plies in  a  case  where  a  prisoner  undergoing  punishment  for  a  vio- 
lation of  a  municipal  ordinance  is  injured  or  killed  in  consequence 
of  the  n^ligence  or  misconduct  of  the  officer  having  the  custody 
or  control  of  such  prisoner.  This  is  true  because  in  such  matters 
die  municipal  corporation  is  exercising  governmental  powers  and 
discharging  governmental  duties,  in  the  course  of  which  it,  of 
necessity,  employs  the  services  of  the  officer  in  question."  Nisbet 
V.  City  of  Atlanta,  97/650.    Cited,  111/364. 

478.  Legislative  and  judicial  powers. 

A  municipal  corporation  is  not  liable  for  damages  resulting  from 
a  failure  on  the  part  of  its  council  to  perform,  or  an  improper  per- 
formance of,  those  powers  and  duties  which  are  legislative  or 
judicial  in  their  character.  For  damages  resulting  from  neglecting 
to  perform,  or  negligence  in  the  performance  of,  those  duties  which 
are  purely  ministerial,  it  would  be  liable.  There  is  no  sound  dis- 
tinction as  to  such  liability  between  a  failure  to  pass  an  ordinance 
in  the  first  instance  and  its  repeal  or  suspension  after  being  passed. 
Therefore  when  a  city  council  passed  an  ordinance  forbidding  the 
running  at  large  of  cattle  in  its  streets,  but  subsequently  suspended 
its  i^ration  indefinitely,  on  the  ground,  among  others,  that  the 
growth  of  grass  and  weeds  was  too  luxuriant  for  comfort,  health 
and  good  appearance,  one  who  was  gored  by  a  cow  running  at 
large  in  the  streets  would  not  have  a  cause  of  action  against  the 
city.  Crawford,  J.,  said:  "The  powers  and  duties  of  the  city 
council  under  its  charter  consists  in  acts  which  are  legislative  or 
judicial  in  their  nature,  and  those  which  are  purely  ministerial. 
For  a  failure  to  perform  the  first,  or  for  errors  in  judgment  com- 
mitted in  their  performance,  the  corporation  is  not  responsible, 
because  they  are  deemed  to  be  but  the  exercise  of  a  part  of  the 
State's  powers,  and  therefore  under  the  same  immunity.  The 
rule,  however,  for  the  last  is  different,  as  damages  may  be  recovered 
either  from  the  neglect  to  perform  them,  or  from  performing  them 
in  an  unskillful,  negligent,  or  improper  manner."  Rivers  v.  City 
Council  of  Augusta,  65/376.  Cited,  66/309;  72/420;  73/746; 
110/92. 

A  municipal  corporation  is  not  liable  for  personal  injuries  result- 
ing from  an  error  in  a  plan,  adopted  in  pursuance  of  its  legislative 
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power,  for  the  grading  and  constructing  of  its  sidewalks.  By  the 
act  of  1892,  the  city  engineer  of  Augusta  has  full  authority  to  de- 
termine, as  a  legislative  or  judicial  act,  upon  the  grade  and  plan 
of  construction  of  the  sidewalks  of  the  dty.  Where  in  a  suit  against 
the  city  for  injuries  no  fault  is  shown  except  that  the  plan  and 
grade  adopted  by  the  dty  engineer  was  an  erroneous  one,  and  the 
evidence  as  to  that  is  in  conflict,  a  verdict  finding  the  dty  liable  is 
contrary  to  law.    City  Council  of  Augusta  v.  Little,  115/124. 

The  operation  of  a  system  of  water-works  is  not  such  a  govern- 
mental function  as  that  a  city  is  not  liable  for  injuries  resulting 
through  negligence  in  the  maintenance  thereof.  While  this  business 
is  quasi-public,  it  is  not  essentially  governmental.  Huey  v.  Atlanta, 
8  G.  A.  597. 

479.    Municipal  functions  performed  beyond  the  limits  of 
the  State  or  corporate  limits. 

In  City  Coundl  v.  Hudson,  88/599,  it  was  hdd  that  the  dty 
council  of  Augusta,  being  a  corporation  chartered  by  the  State  of 
Georgia,  has  no  municipal  functicMis  to  perform  in  the  State  of 
South  Carolina.  As  the  owner  and  keeper  of  a  toll-bridge  over  the 
Savannah  River,  it  is  liable  for  negligence  in  failing  to  keep  the 
abutment  resting  upon  the  South  Carolina  shore  in  safe  condition 
for  use  by  customers,  its  ownership  and  use  of  the  bridge  extend- 
ing throughout  the  whole  length  thereof,  including  such  abutment 
This  liability  holds,  though  it  may  be  the  law  of  South  Carolina 
that  a  municipal  corporation  of  that  State  would  not  be  liable  for 
such  negligence,  touching  a  similar  bridge  owned  by  it  Lumj^n, 
J.,  said:  "The  city  council  of  Augusta  certainly  has  no  munidpal 
or  governmental  functions  to  perform  beyond  the  limits  of  this 
State.  So  far  as  keeping  and  maintaining  this  bridge  for  gain  is 
concerned,  this  corporation  entered  the  State  of  South  Carolina 
to  engage  in  a  private  business  and  enjoy  the  profits  thereof.  Con- 
sequently it  must  perform  the  duties  and  assume  the  burdens  in- 
cident to  carrjong  on  this  business.  Whatever  immunity,  if  any, 
from  liability  to  action  of  this  sort,  it  may  have  possessed  at  home, 
as  a  part  of  the  government,  the  same  was  lost  when  it  divested 
itself  of  the  attributes  of  sovereignty  by  undertaking  such  a  busi- 
ness in  another  State.  The  doctrine  here  asserted  is  well  supported 
by  authority.  See  Dill.  Mun.  Corp.  §§  966,  980-983,  and  cases 
cited;  Bank  of  United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat 
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904;  Briscoe  v.  Bank,  11  Pet.  257;   W.  &  A.  R.  R.  Co.  v,  Taylor, 
6  Heisk.  408,  414."    Same  case,  94/136.    Cited,  126/701. 

A  municipal  corporation  which  is  invested  with  power  to  construct  a 
system  of  waterworks  for  the  benefit  of  the  city  beyond  its  cor- 
porate limits,  to  accomplish  which  it  has  been  specifically  authorized 
to  lay  mains  and  pipes  under  and  across  public  highways,  is  liable 
to  one  injured  by  the  n^ligent  execution  of  the  power  granted. 
Such  liability  attaches  not  only  as  to  the  laying  of  pipes,  but  to  the 
negligent  removal  of  them  as  well.  The  act  which  it  is  alleged  was 
so  negligently  done  as  to  injure  the  plaintiff  was  not  ultra  vires. 
City  Council  of  Augusta  v.  Macky,  113/64. 

480.   Must  use  its  own  property  so  as  not  to  hurt  others. 

Cullens  and  Wife  v.  Mayor,  etc.,  of  Savannah,  38/334,  was 
brought  to  recover  damages  for  an  injury  caused  by  the  wife's 
falling  into  a  hole  or  inequality  in  the  pavement  of  the  public 
market.  It  was  held  that  it  was  the  duty  of  the  corporation  to 
keep  the  pavement  in  front  of  the  stalls  in  good  condition,  and 
McCay,  J.,  said:  "The  market  was  the  property  of  the  corpora- 
tion, from  which  it  derived  a  revenue,  in  the  way  of  rents.  Why 
was  it  not  just  as  much  bound  to  keep  that  safe  as  the  merchant 
is  the  floor  of  his  store?  To  keep  the  market  in  a  safe  condition, 
it  being  property,  and  used  by  the  city  for  its  revenues,  was  a 
private  duty.  It  was  the  duty  of  a  property-holder,  and  the  city 
stands,  in  this  respect,  upon  the  same  footing  as  an  individual. 
It  must  use  its  own  so  as  not  to  hurt  its  neighbors.  Whatever  was 
the  condition  of  the  street,  it  was  its  duty  not  to  have  a  trap  on 
its  private  property,  by  which  a  citizen  was  injured.  The  market 
stood  on  a  different  footing  from  the  streets."    Cited,  73/99. 

In  City  Council  of  Augusta  v,  Owens,  111/464,  it  appeared  that 
the  city  owned  and  operated  a  quarry,  from  which  it  obtained  rock, 
to  be  used  by  it  in  improving  its  streets.  The  plaintiff  was  en- 
gaged as  a  laborer  in  getting  out  the  rock  and  was  injured.  It 
was  held  that  the  testimony  in  the  present  case  showing  that  the 
operation  by  defendant  of  the  quarry  in  question  was  a  ministerial 
act  on  its  part,  and  there  being  no  evidence  to  indicate  that  the 
work  in  which  the  city  was  engaged  was  governmental  in  its  na- 
ture, the  court  did  not  err  in  refusing  a  request  of  defendant's 
counsel  to  charge  the  jury  on  this  subject.    Cited,  113/68. 
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481.  When  liable  for  injuries. 

If  a  municipal  corporation  has  not  been  negligent  in  constructing 
or  repairing  the  same,  it  is  not  liable  for  injuries  resulting  from 
defects  in  its  streets,  when  it  has  no  notice  thereof,  unless  such  de- 
fect has  existed  for  a  suflScient  length  of  time  for  notice  to  be 
inferred.    Code,  §  898  (749). 

A  municipal  corporation  can  not  be  held  liable  for  damages 
occurring  by  reason  of  a  defect  in  its  streets,  sidewalks,  sewers 
or  bridges,  when  it  has  no  notice  thereof,  or  when  such  defect  has 
not  existed  for  sufficient  length  of  time  from  which  notice  can  be 
inferred,  provided  the  corporation  has  been  guilty  of  no  negli- 
gence in  constructing  or  repairing  the  same.  Mayor  v.  Wilson, 
82/206. 

482.  The  general  mle  of  diligence  as  to  the  condition  of 
the  streets. 

The  general  rule  is,  that  a  municipal  corporation  is  bound  to  keep 
its  streets  and  sidewalks  in  a  safe  condition  for  travel  in  the  ordi- 
nary modes,  by  night,  as  well  as  by  day,  and  if  it  fail  to  do  so,  it 
is  liable  for  damages  for  injuries  sustained  in  consequence  of  such 
failure.  Mayor  v.  Perdue,  53/607.  Cited,  55/18;  58/239;  66/309; 
78/295;  113/156;  123/823;  1  G.  A.  415.  The  rule  as  thus  stated  is 
repeated  in  Mayor  v,  Cooley,  55/18;  Mayor  v,  Dodd,  58/238;  City 
Council  of  Augusta  v,  Tharpe,  113/156. 

In  Bellamy  v.  City  of  Atlanta,  7S/167,  it  is  stated  thus:  It  is 
the  duty  of  a  city  to  keep  its  streets  and  sidewalks  in  a  reasonably 
safe  condition,  so  that  a  person  can  pass  thereon  in  safety  by  day 
or  night ;  and  for  neglect  to  do  so  it  will  be  liable  for  injuries  caused 
thereby. 

In  City  of  Atlanta  v.  Buchanan,  76/585,  it  is  held  that  a  dty  is 
bound  to  keep  its  streets,  sidewalks  and  bridges  in  a  reasonably 
safe  condition.  Keeping,  as  so  used,  includes  the  proper  construc- 
tion or  reconstruction  of  a  bridge  forming  part  of  the  street.  Cited, 
2  G.  A.  587,  378. 

It  is  the  duty  of  a  municipal  corporation  to  keep  its  streets  and 
sidewalks  in  a  reasonably  safe  condition  so  that  persons  can  pass 
along  them  in  the  ordinary  methods  of  travel  in  safety.  Idlett  v. 
City  of  Atlanta,  123/821.    Cited,  125/61;  2  G.  A.  378. 

A  mtmicipal  corporation  is  bound  to  keep  its  streets  and  bridges 
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in  a  reasonably  safe  condition  for  travel;  and  there  is  no  error  in 
so  charging  the  jury.    City  of  Cedartown  v.  Brodcs,  2  G.  A.  583. 

Municipal  corporations  are  required  to  keep  their  streets  and 
sidewalks  in  safe  condition  for  travel  in  the  ordinary  modes  by  day 
and  by  night;  and  are  responsible  if  they  fail  to  exercise  ordinary 
and  reasonable  care  and  diligence  for  the  acccHnplishment  of  this 
end.    Powell,  J.,  said:        "Whether  they  have  exercised  that  care 
and  diligence  is  a  question  of  fact  to  be  determined  by  the  circum- 
stances of  each  case.    In  determining  this  question  regard  must  be 
had  as  to  whether  the  street  is  newly  opened  or  has  been  in  exist- 
ence for  some  time,  whether  the  municipality  is  small  and  poor  or 
populous  and  wealthy,  whether  the  street  is  a  frequented  thorough- 
fare or  a  remote  passageway;  after  viewing  these  and  all  other 
legitimate  considerations  the  jury  must  determine  whether,  in  the 
li|^t  of  all  the  circtunstances,  the  municipality  has  used  reasonable 
diligence  to  make  the  highway  safe.    Idlett,  Tharpe,  supra;  Elliott 
on  Roads  and  Streets,  §  613."    A  municipal  corporation  is  under  no 
duty  to  erect  barriers  or  to  maintain  lights  to  prevent  injury  to 
persons  seeking  to  enter  a  street  from  private  land  at  point  at  which 
there  is  no  traveled  way  either  public  or  private,  and  at  which 
there  is  nothing  to  put  the  municipality  on  notice  that  an  entrance  is 
likely  to  be  attempted.    Ivester  v.  City  of  Atlanta,  115/853.    Cited, 
122/855. 

The  declaration  in  Wilson  v.  City  of  Atlanta,  59/545,  alleged  that 
he,  with  his  three  children,  was  riding  along  Harris  street  when 
one  of  his  horses  became  frightened  at  the  whistle  of  an  engine 
thereby  and  sprang  so  suddenly  forward  as  to  break  the  singletree. 
This  increased  the  fright  of  the  horses  and  they  ran  away,  without 
fault  cm  his  part.  Harris  street  was  some  fifty  or  sixty  feet  wide; 
along  the  center  of  it  defendant  had  built  an  embankment  or  grade 
about  ten  feet  high  and  two  hundred  yards  long.  This  was  thirty- 
five  feet  wide,  thus  leaving  a  part  of  the  street  sunk  below  its  level. 
It  was  the  duty  of  the  city  to  have  placed  a  railing  along  the  edges 
of  the  embankment,  to  protect  passers.  As  plaintiff's  horses  ran, 
the  buggy  was  pulled  to  the  side  of  the  embankment  and  thrown 
over,  injuring  him  seriously.  The  accident  resulted  from  the  de- 
fendant's building  such  an  embankment  and  then  leaving  it  im- 
properly 'exposed.  On  demurrer  to  the  declaration  it  was  held  that 
tiiough  the  plaintiff's  horses  took  fright,  turned  over  his  buggy,  and 
direw  it  down  the  embankment  of  the  street,  and  thus  he  was  in- 
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jured,  yet  if  the  city  was  n^ligent  in  constructing  the  embankment, 
in  not  providing  it  with  necessary  railing  or  other  means  of  protec- 
tion, and  in  not  keeping  the  streets  in  safe  condition,  and  such  negli- 
gence was  the  real  cause  of  the  injury  (the  jury  being  the  judges 
of  these  matters  as  questions  of  fact),  the  plaintiff  has  a  cause  of 
action.  When  the  case  was  again  before  the  court,  60/473,  the  fd- 
lowing  principles  were  announced :  The  streets  of  a  city  should  be 
graded  so  as  to  be  reasonably  safe  for  travel  thereon;  and  whether 
so  or  not  must  be  determined  by  each  locality — the  nature  of  the 
ground  thereat  and  its  surroundings — and  not  upon  any  general 
plan  adopted  by  the  city,  even  if  the  record  showed  evidence  of 
such  a  plan.  If  the  city  authorities  have  power  or  jurisdiction  to 
erect  embankments  in  the  streets,  it  follows  that  they  have  power 
to  make  such  embankments  safe  by  side-railings  or  other  suitable 
barriers;  but  whether  such  railings  were  reasonably  necessary  for 
safety  and  the  dty  was  guilty  of  negligence  in  not  constructing  them, 
and  whether  they  actually  caused  the  injury,  may  well  be  elucidated 
by  the  inquiry  whether  the  plaintiff  would  not  have  been  hurt  even 
if  they  had  been  constructed,  and  that  therefore  he  must  show  that 
such  barriers  would  probably  have  prevented  his  hurt.  Even  in 
case  of  accident  and  the  running  away  of  horses  with  a  buggy  and 
injury  to  plaintiff's  person,  there  may  be  a  recovery,  if,  nevertheless, 
the  negligence  of  defendant  was  the  real  cause  thereof,  in  that  the 
street  was  not  safe  for  travel ;  and  the  real  questions  in  the  case  are, 
first,  was  this  street,  considering  the  width  of  the  embankment,  the 
height  thereof,  the  slope  of  descent  to  the  portion  not  elevated,  the 
condition  thereof  for  smoothness  and  ease  of  carriage,  reasonably 
safe  for  travel,  and  secondly,  if  it  was  not,  was  the  damage  to 
plaintiff  really  caused  by  its  unsafe  condition,  or  by  the  running 
away  of  the  plaintiff's  horses,  unaffected  by  the  defendant's  n^li- 
gence.    Cited,  68/834. 

In  order  to  bind  a  municipal  corporation  for  the  care  of  a  strip 
of  land  offered  by  an  abutting  owner  as  a  sidewalk,  acceptance  by 
the  proper  city  authorities  must  be  shown.  The  acceptance  may  be 
express  or  implied.  If  express,  it  can  be  shown  only  by  the  minutes 
of  the  official  tribunal;  if  implied,  it  may  be  shown  by  proof  that 
the  sidewalk  was  worked  and  used  under  authority  of  the  council, 
or  other  body  having  such  matters  in  charge.  Testimony  that  work 
was  done  upon  the  sidewalk  by  the  street  hands  of  the  municipality* 
or  by  its  engineer,  or  under  the  directions  of  its  street  committee. 
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is  admissible  for  the  purpose  of  raising  the  inference  that  the  work 
was  done  by  the  authority  of  the  municipal  body.  Mayor  &  Council 
of  Americus  v.  Johnson,  2  G.  A.  378. 

483.    Negligence  the  test  of  liability. 

In  an  action  against  a  municipal  corporation  to  recover  damages 
for  a  physical  injury,  negligence  on  the  part  of  the  defendant  is  the 
test  of  liability.  No  matter  how  free  from  negligence  the  plaintiff 
may  have  been  he  would  not  be  entitled  to  recover  unless  his  injuries 
were  caused  by  or  were  attributable  to  negligence  on  the  part  of  the 
defendant.  And  there  being  no  presumption  of  negligence  against 
the  defendant,  it  is  incumbent  on  the  plaintiff  to  prove  negligence 
on  its  part.  City  of  Columbus  v.  Ogletree,  96/177.  Cited,  114/197; 
115/368;  116/648;  117/145.  It  is  only  negligence  in  itself,  through 
it  officers  and  agents,  that  makes  the  city  liable.  Enright  v.  City  of 
AUanta,  78/289.    Cited,  116/651. 

No  presumption  of  negligence  arises  against  a  municipal  corpora- 
tion upon  proof  of  an  injury  caused  by  a  defect  in  its  streets,  but 
n^ligence  must  be  proved  as  charged  in  the  petition.  It  was  there- 
fore error,  in  an  action  for  damages  against  a  city,  for  the  court 
to  charge  that  "when  the  plaintiffs  show  that  they  were  damaged 
by  reason  of  a  defect  in  the  streets,  then  it  is  incumbent  upon  the 
dty  to  show  that  it  exercised  all  proper  care  required  by  law  for 
it  to  exercise."    City  of  Atlanta  v.  Stewart  &  Ray,  117/144. 

The  undisputed  evidence  being  to  the  effect  that  the  sewer  in 
which  the  plaintiff's  minor  son  was  alleged  to  have  been  drowned 
was  properly  constructed  and  was  necessary  to  prevent  the  streets 
and  private  property  from  being  damaged  by  overflow  from  heavy 
rains,  and  there  being  no  evidence  of  any  negligence  on  the  part  of 
Ae  dty  or  its  employees,  the  verdict  against  the  city  was  contrary 
to  law  and  the  evidence.  A  properly  constructed  drain  four  feet 
wide  and  two  feet  deep,  made  for  the  purpose  of  carrying  off  sur- 
face-water, is  not  such  a  contrivance  as  would  be  so  inviting  to  a 
child  nine  years  old  that  the  city  would  be  liable  for  his  death  by 
drowning,  due  to  his  playing  in  the  drain  during  or  just  after  a 
very  heavy  rain.    City  of  Rome  v.  Cheney,  114/194. 

A  petition  in  a  suit  for  damages  against  a  municipal  corporation 
on  account  of  personal  injuries,  which  alleges  that  the  municipal 
authorities  allowed  to  be  placed  at  a  certain  point  in  the  city  "two 
large  stones,"  and  that  the  plaintiff's  horse  became  frightened  at 


Digitized  by 


Google 


§  484  ]  CHAPTER  32.  [  990 

Actions  against  municipal  corporations. 

these  stones  and  ran  away,  causing  the  injuries  on  account  of  which 
suit  is  brought,  but  which  fails  to  allege  the  length  of  time  that  the 
stones  were  permitted  to  remain  in  the  place  described,  that  the 
stones  were  objects  naturally  tending  to  frighten  an  ordinarily  road- 
worthy  horse,  and  that  his  horse  was  such  an  animal,  and  which 
does  not  allege  that  the  city  violated  any  duty  in  failing  to  cause 
the  removal  of  the  stones,  or  make  any  allegation  of  fact  from  which 
such  a  violation  of  duty  can  be  inferred,  does  not  state  facts  suffi- 
cient to  authorize  a  recovery  against  the  city,  and  should  be  dis- 
missed on  demurrer.    City  of  Rcrnie  v,  Suddeth,  116/648. 

484.   Ordinary  diligence  required  as  to  both  parties. 

In  Wilson  v.  City  of  Atlanta,  63/291,  it  was  held  that  ordinary 
diligence  on  the  part  of  a  person  driving  upon  a  street,  and  ordinary 
diligence  on  the  part  of  the  city  in  constructing  and  repairing  the 
street,  do  not  imply  a  like  degree  of  vigilance  in  foreseeing  danger 
and  guarding  against  it.  And  on  this  point,  Bleckley,  J.,  said: 
"While,  in  respect  to  its  streets,  a  city  and  a  passenger  upon  them 
are  alike  bound  to  ordinary  diligence,  yet  the  diligence  of  the  former 
has  relation  to  keeping  the  streets  in  safe  condition  and  repair, 
and  that  of  the  latter  has  relation  to  walking,  riding  or  driving  along 
them  in  proper  manner  and  with  due  caution.  Ordinary  diligence 
on  the  part  of  the  city  is  that  due  care  which  every  prudent  mu- 
nicipality takes  to  put  its  streets  in  safe  order  and  keep  them  so ;  on 
the  part  of  the  passenger,  of  average  powers  and  capacity,  it  is  that 
care  which  every  prudent  person  takes  to  pass  over  them  without 
sustaining  injury  or  inflicting  any.  The  duty  of  maintaining  a  street 
in  a  condition  fit  for  safe  use,  though  limited  to  ordinary  diligence 
in  those  on  whom  that  duty  is  cast,  involves  a  very  diflferent  measure 
of  diligence  in  foreseeing  danger,  from  that  which  a  passenger  is 
bound  to  exercise.  It  follows  that  a  passenger  may  know  the  street 
or  the  locality,  and  yet  be  free  from  negligence,  while  the  city,  on 
the  same  state  of  facts,  might  be  chargeable  with  negligence,  even 
with  gross  negligence.  In  no  respect  is  the  vigilance  obligatory  upon 
the  one  a  measure  of  that  which  is  obligatory  upon  the  other.  Each 
is  bound  to  the  diligence  appropriate,  not  to  a  common  duty,  but 
to  a  separate  and  distinct  duty  appertaining  to  a  separate  and  dis- 
tinct class.  If  the  passenger  has  special  knowledge  which  ought 
to  heighten  his  care  above  that  which  would  be  usual  and  reasonable 
in  those  less  informed,  his  conduct  should  conform  to  that  of  or* 
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dinary  prudent  men  possessed  of  like  information  and  placed  in  like 
circumstances.  Ordinary  diligence  involves  a  reasonable  use  of 
all  the  resources,  mental  and  physical,  which  are  at  the  passenger's 
cramiand."    Cited,  123/823. 

Ordinary  diligence  on  the  part  of  a  person  passing  along  a  side- 
walk of  a  public  street  of  a  municipal  corporation,  and  ordinary 
diligence  on  the  part  of  the  corporation  in  constructing  and  re- 
pairing the  sidewalk,  do  not  imply  a  like  degree  of  vigilance  in  fore- 
seeing danger  and  guarding  against  it.  Idlett,  123/821.  Cited, 
128/471. 

Relatively  to  the  city  it  was  not  error  for  the  judge  to  charge  the 
jury  that  if  the  plaintiff  (a  child  of  twelve  years)  was  a  passenger 
upon  the  street,  and  was  injured  by  an  obstruction  on  the  street 
while  playing  thereon,  and  such  playing  was  simply  incidental,  it 
would  be  no  bar  to  his  recovery  if  the  city  was  negligent.  City 
Council  of  Augusta  v.  Tharpe,  113/152.  Cited,  123/823;  124/1052; 
125/61;  1  G.  A.  415;  2  G.  A.  379. 

A  traveler  using  a  street  or  sidewalk  is  required  to  use  ordinary 
care  to  avoid  being  injured  by  any  defect  therein  or  obstruction 
tiiereon.  What  amount  of  lookout  for  defects  or  obstructions  he 
must  observe  in  order  to  meet  this  requirement  is  a  question  of  fact 
for  the  jury,  to  be  determined  by  the  circumstances  of  each  case. 
Mayor  &  Council  of  Americus  v,  Johnson,  2  G.  A.  378. 

Pedestrians  have  the  right  to  use  the  entire  highway,  and  are  not 
confined  to  the  sidewalks  alone.  If  a  pedestrian  leaves  the  sidewalk 
and  enters  upon  the  portion  of  the  highway  devoted  primarily  to 
vehicles,  the  surroundings  may  require  of  him  the  exercise  of  a 
greater  amount  of  care  and  caution  for  his  own  protection  than  if 
he  had  remained  upon  the  sidewalk;  but  the  question  of  his  negli- 
gence under  the  circumstances  is  one  for  the  jury.  William  Bensel 
Construction  Co.  v.  Homer,  2  G.  A.  369. 

485.    If  plaintiff  fails  to  shun  consequences  of  defendant's 
negligence. 

If  the  plaintiff,  by  ordinary  care,  could  have  avoided  the  conse- 
quences to  himself  caused  by  the  defendant's  negligence,  he  is  not 
entitled  to  recover.    Code,  §  4426  (3830). 

In  Wilson  v.  City  of  Atlanta,  63/291,  it  is  said  that  negligence 
by  the  defendant,  the  consequences  of  which  the  plaintiff  could 
afaun  by  the  use  of  ordinary  diligence,  goes  for  nothing. 
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The  all^;ations  of  the  declaration  ui  this  case  did  not  show  that 
the  plaintiff  could  have  avoided  the  injury  to  herself  by  the  use  of 
ordinary  care,  and  that  she  failed  to  exercise  such  care,  so  as  to 
authorize  a  dismissal  of  the  case  on  demurrer.    Idlett,  123/821. 

In  an  action  against  a  municipal  corporation  for  personal  injuries 
resulting  from  the  falling  of  a  shed  over  a  sidewalk,  it  is  not  error 
to  refuse  to  charge  that  the  plaintiff  can  not  recover  if  she  was 
guilty  of  any  contributory  negligence.  City  of  Columbus  v.  Anglin, 
120/78. 

486.    Dlustrations  of  the  principle. 

Although  it  was  gross  negligence  for  the  municipal  authorities 
of  a  city,  after  causing  a  ditch  five  feet  wide  and  three  or  four  feet 
deep  to  be  cut  across  a  public  sidewalk,  to  leave  it  open,  in  this 
condition,  for  several  weeks,  a  female  who  was  perfectly  aware  of 
the  existence,  width,  and  depth,  of  the  ditch,  and  who  either  at- 
tempted to  jump  across  it,  or  stepped  into  the  bottom  of  it  on  a 
rock,  and  tried  to  step  out,  and  was  thus  injured,  has  no  right  of 
action  against  the  city.  It  is  clear  that,  by  the  exercise  of  ordinary 
care  on  her  part,  the  injury  might  have  been  avoided.  Sheats  v. 
City  of  Rome,  92/535.   Dis.,  120/982.    Cited,  133/528;  2  G.  A.  564. 

It  is  so  apparent,  from  the  testimony  of  the  plaintiff,  that  her 
injury  could  have  been  prevented  by  the  exercise  of  ordinary  care 
on  her  part,  that  the  grant  of  a  nonsuit  was  not  error.  The  plain- 
tiff's full  knowledge  of  the  nature  and  condition  of  the  footbridge 
only  increased  the  obligation  upon  her  part  to  observe  due  caution. 
The  case  is  controlled  by  the  ruling  in  Rowe,  2  G.  A.  558  (3,  4), 
563  (59  S.  E.  462).  Browning  v.  Village  of  Cave  Spring,  7  G. 
A.  724. 

One  who  knowingly  and  voluntarily  takes  a  risk  of  injury  to  his 
person  and  property,  the  danger  of  which  is  so  obvious  that  the 
act  of  taking  such  risk,  in  and  of  itself,  amounts  to  a  failure  to  ex- 
ercise ordinary  care  and  diligence  for  his  own  safety  and  that  of 
his  property,  can  not  hold  another  liable  for  damages  from  injuries 
thus  occasioned.  Hogan,  131/157*;  City  of  Columbus  v.  Griggs, 
113/597.    Cited,  123/237;  131/159.    Dis.,  123/824;  124/1052. 

Where,  with  full  knowledge  of  the  existence  of  a  ditch  in  a  high- 
way, and  without  any  emergency  requiring  it  to  be  crossed,  one 
endeavors  to  pass  over  the  excavation,  he  will  be  treated  as  having 
voluntarily  asstuned  all  of  the  usual  risks  incident  to  the  attenq>t 
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In  such  a  case  he  can  not  recover  for  damages  occasioned  by  step- 
ping or  stumbling  into  the  excavation,  slipping  from  the  wet  or 
loose  dirt  on  the  bank  to  the  bottom  of  the  trench,  or,  by  reason  of 
inability  or  miscalculation,  failing  safely  to  step  to  the  opposite 
side.  But  while  a  pedestrian  is  charged  with  the  assumption  of  the 
ordinary  risks  of  attempting  to  pass  such  an  excavation,  he  does 
not  assume  the  danger  occasioned  by  latent  and  unknown  defects, 
such  as  those  caused  by  an  undermining,  whereby  the  bank  caved 
when  the  crossing  was  attempted.  The  petition  alleged,  that  the 
ditch  was  three  feet  wide  at  the  top  and  six  feet  wide  at  the  bottom, 
that  this  defect  was  known  to  the  defendant  and  unknown  to  the 
plaintiff,  who  could  not  have  discovered  the  same  by  the  exercise 
of  ordinary  care,  and  that  the  bank  caved  in  as  she  attempted  to 
step  across  the  excavation,  causing  serious  personal  injuries.  The 
petition  set  out  a  cause  of  action.  Kent  v.  Southern  Bell  Telephone 
Co.,  120/980.    Cited,  2  G.  A.  564. 

In  Rowe,  2  G.  A.  557,  it  was  held  that  where  with  apparent  full 
knowledge  of  the  existence  of  a  ditch  in  a  public  road,  and  without 
any  emergency  requiring  it  to  be  crossed,  one  endeavors  to  pass 
such  an  excavation,  he  will  be  treated  as  having  voluntarily  assumed 
all  the  usual  risks  incident  to  the  attempt.  Where  it  is  clear  from  the 
allegations  of  the  petition  that  the  plaintiff's  injuries  might  have 
been  avoided  by  the  exercise  of  ordinary  care  on  his  part,  a  proper 
demurrer  to  the  petition  should  not  be  overruled.  Russell,  J.,  said : 
"In  Kent  v.  So.  Bell  Tel.  Co.,  supra,  where  the  greater  portion  of 
the  danger  was  concealed  by  the  peculiar  manner  in  which  the  ditch 
was  cut  and  was  not  apparent  to  the  plaintiff,  the  Supreme  Court 
held  that  the  petition  set  forth  a  cause  of  action,  because  these  al- 
legations took  it  out  of  the  rule  declared  in  Sheats  v.  Rome,  supra^ 
and  Cook  V.  Atlanta,  supra,  but  reaffirmed  the  doctrine  of  those  cases 
by  saying  that  the  plaintiff  could  not  recover  if  'she  knew  what 
was  before  her ;  with  full  knowledge  she  assumed  the  risk,  and  could 
not  put  the  injurious  consequences  upon  another,  even  though  that 
other  had  been  at  fault  in  creating  the  condition  out  of  which  her 
damage  arose.  But  the  petition  does  not  make  such  a  case.'  "  Cited, 
3  G.  A.  410;  7  G.  A.  724. 

In  Cooke  v.  City  of  Atlanta,  94/613,  it  appeared  that  a  licensed 
plumber  had  cut  a  ditch  entirely  across  the  south  side  of  Wheat 
street,  to  within  about  twelve  inches  of  the  street-railroad  track, 
which  was  in  the  center  of  the  street,  and  from  a  point  about  twelve 
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inches  from  the  track  on  the  north  side  thereof  to  within  about 
eight  or  nine  feet  from  the  sidewalk  on  the  north  side  of  Wheat 
street.  That  part  of  the  street  upon  which  the  railroad  was  located, 
and  for  a  distance  of  twelve  inches  on  both  sides  of  the  same,  was 
not  excavated,  but  was  tunneled  under,  the  surface  being  left  undis- 
turbed. The  ditch  was  about  two  feet  wide  at  the  top  next  to  the 
car-track,  and  wider  near  the  north  side  of  the  street,  and  was  frcnn 
eight  to  ten  feet  deep.  The  street,  at  the  point  in  question,  was  one 
of  the  public  streets  of  the  city.  The  way  left  clear  in  the  center 
of  the  street  was  about  two  feet  wider  than  the  carriage-track. 
There  were  no  barriers  or  guards  around  the  excavation;  nothing 
to  put  one  on  notice  of  danger,  except  the  excavations  themselves, 
and  the  piles  of  dirt  and  stone  on  each  side  of  the  excavations.  On 
the  day  after  the  ditch  was  cut,  plaintiff's  servant  was  driving  two 
horses  hitched  to  a  carriage,  and  when  he  reached  this  place,  he 
stopped  the  horses,  raised  himself  up,  looked  forward  for  a  few 
moments,  and  then  started  his  horses  in  a  slow  walk  along  the  rail- 
road-track, the  carriage-wheels  being  inside  of  the  rails.  He  seemed 
to  have  the  horses  under  control,  and  was  driving  cautiously.  One 
of  the  horses  shied  and  threw  himself  and  the  other  horse  into  the 
ditch.  If  there  had  been  guards  or  barriers  strong  enough  around 
the  excavation,  the  horses  could  not  have  fallen  in.  The  driver 
could  have  gone  to  his  destination  by  other  streets  without  much 
loss  of  time.  It  was  held  that  it  is  manifest  that,  by  the  exercise 
of  ordinary  care  on  the  part  of  the  servant  of  the  plaintiffs,  the  con- 
sequences of  the  alleged  negligence  of  the  defendant  could  have 
been  avoided.  This  plainly  appears  from  the  evidence  relied  upon 
for  a  recovery.  There  was  no  error  in  granting  a  nonsuit.  Cited, 
2  G.  A.  564. 

In  Massey  v.  Mayor,  etc.,  of  Columbus,  75/658,  it  was  held  that 
a  city  is  bound  to  keep  its  streets  in  a  reasonably  safe  condition  for 
persons  to  pass  thereon  by  night  as  well  as  by  day;  but  if  a  person 
could  have  avoided  injury  from  the  existence  of  an  open  sewer  in 
the  middle  of  a  street  by  the  use  of  ordinary  diligence,  the  city 
would  not  be  liable  therefor.  It  appeared  in  this  case  that  the  system 
of  drainage  in  Columbus  is  by  open  drains  in  the  street  running 
north  and  south.  There  were  crossings  where  the  streets  running 
cast  and  west  intersected  those  running  north  and  south.  The  street 
on  which  the  plaintiff  was  hurt  had  in  it  a  drain  that  had  been  there 
twenty  or  thirty  years.    There  were  nearly  fifty  feet  of  clear  street 
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on  each  side  of  the  drain.  The  drain  or  sewer  was  five  or  six  feet 
wide,  and  eight  or  ten  inches  deep.  Plaintiff  at  night,  when  it  was 
dark,  left  the  track,  which  was  safe  and  in  good  order,  and  drove 
into  the  sewer  and  was  injured.  If  he  had  continued  on  the  street 
to  the  intersection  of  the  street  running  east  and  west  no  damage 
or  accident  would  have  occurred.  He  lived  near  the  city  of  Colum- 
bus, and  testified  that  he  knew  there  was  a  low  place  in  the  center 
of  the  street  by  which  it  was  drained,  but  when  he  passed  that 
place  two  days  before  there  was  no  ditch  there.    Cited,  108/273. 

In  Mayor,  etc.,  of  Rome  v,  Dodd,  58/238,  the  plaintiff  was  injured 
by  falling  through  a  hole,  in  a  bridge  across  a  ditch  in  one  of  the 
defendant's  streets,  and  it  was  held  that  though  the  plaintiff  might, 
in  some  way,  have  contributed  to  the  injury  sustained  by  him,  yet 
that  would  not  prevent  his  recovery  if,  by  ordinary  care,  he  could 
not  have  avoided  the  consequences  to  himself  of  the  defendant's 
negligence.     Cited,  73/99;  113/564. 

If  a  city  was  negligent  in  not  repairing  a  hole  in  one  of  its  side- 
walks, and  a  passenger  was  injured  by  falling  into  it,  it  is  not  suffi- 
cient to  prevent  his  recovery  that  he  may  have  been  lacking  in 
ordinary  care  and  diligence  to  avoid  the  injury;  but  it  must  appear 
that  by  the  use  of  such  ordinary  care  and  diligence  he  could  have 
avoided  the  injury.    Enright  v.  City  of  Atlanta,  78/288. 

In  Samples  v.  City  of  Atlanta,  95/110,  it  was  ruled  that  although 
a  traveler  may  know  that  because  of  the  defective  construction  of  a 
public  bridge  in  a  city  there  is  some  danger  in  driving  over  it,  still 
he  may  recover  from  the  city  for  injuries  sustained  in  so  doing  if  it 
clearly  appears  that  the  danger  was  not  obviously  of  such  character 
that  driving  over  the  bridge  would  necessarily  amount  to  a  want  of 
ordinary  and  reasonable  care  and  diligence,  and  if  it  also  appears 
that  in  driving  over  the  bridge  the  plaintiff  did  in  fact  observe  such 
care  and  diligence.  In  such  case  the  mere  fact  of  driving  over  the 
bridge  would  not  of  itself  authorize  a  finding  that  the  plaintiff  by 
so  doing  consented  to  the  injuries  thereby  occasioned.  Consequentiy 
it  was  error  to  charge  as  follows :  "If  you  believe  from  the  evidence 
tiiat  the  plaintiff  was  acquainted  with  the  bridge,  and  knew  of  the 
danger  of  driving  over  it,  and  nevertheless  did  so,  you  should  find 
that  he  consented  to  the  injury,  and  therefore  that  he  can  not  re- 
cover ;  for  it  is  a  principle  of  law  that  no  man  can  recover  damages 
from  another  where  he  consented  to  his  injuries."  Lumpkin,  J., 
said:    "If  the  danger  arising  from  a  defect  in  a  bridge  or  other 
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portion  of  the  highway  within  the  limits  of  a  city  is  obviously  of 
such  character  that  no  person,  in  the  exercise  of  ordinary  prudence, 
would  attempt  to  pass  over  the  same,  or,  in  other  words,  if  such  an 
attempt  would,  of  itself,  plainly  and  unequivocally  amount  to  a 
want  of  ordinary  care  and  diligence,  the  court  may  so  instruct  the 
jury  as  matter  of  law.  But  in  other  cases  the  mere  knowledge  of 
the  existing  defect  will  not  prevent  a  recovery  on  the  part  of  one 
who  is  injured  because  of  the  defect,  if  the  use  of  the  bridge  or 
highway  in  which  the  defect  exists  is  consistent  with  ordinary  care, 
and  it  further  appears  that  the  plaintiflF  did  in  fact  exercise  such 
care.  All  cases  of  this  kind  should  be  submitted  to  the  jury,  who 
in  determining  what  would  be  ordinary  care  in  the  particular 
instance  should  take  into  consideration  and  carefully  weigh  all  the 
facts  and  circumstances ;  and  nothing  short  of  the  care  which  a  per- 
son of  ordinary  prudence  would  exercise  with  reference  to  the  ex- 
isting conditions  should  be  held  sufficient  on  the  part  of  the  plain- 
tiff." Cited,  107/352;  108/273;  113/597;  123/237,  824;  125/805; 
128/471 ;  1  G.  A.  416. 

In  Dempsey  v.  City  of  Rome,  94/420,  it  was  held  that  the  evi- 
dence showing  that  the  plaintiff  was  injured  at  night  by  getting  his 
foot  fast  in  a  hole  which  had  existed  for  two  weeks  or  longer  in  a 
plank  crossing  upon  one  of  the  most  frequented  streets  of  the  city, 
the  plaintiff  at  the  time  using  the  crossing,  as  one  of  the  public,  for 
a  footway  in  passing  over  it,  the  case  was  one  for  submission  to 
the  jury  on  the  question  of  negligence  by  the  dty  authorities  in 
having  and  leaving  the  crossing  in  that  condition.  The  evidence 
further  showing  that  the  hole  extended  longitudinally  along  the 
crossing,  and  was  about  ten  or  fifteen  inches  long,  three  inches 
wide,  and  two  or  three  inches  deep,  and  that  the  plaintiff  had  ob- 
served it  a  week  or  two  before  he  was  injured,  and  that  at  the  time 
he  stepped  into  it  he  "had  his  hands  in  his  pants  pockets,  was  walk- 
ing very  peart,  and  wan't  paying  any  attention,"  it  was  a  question 
for  the  jury  whether,  under  these  circumstances,  he  was  negligent 
in  'not  thinking  of  the  defect  in  the  crossing,  looking  out  for  it,  and 
taking  care  for  his  own  safety.  It  was  error  to  grant  a  nonsuit 
Cited,  95/119;  113/157;  123/823;  124/1053. 

In  Hendley  v.  Mayor,  etc.,  101/140,  it  appeared  that  the  plain- 
tiff, with  her  husband,  was  sitting  in  a  chair  in  a  wagon  drawn  by  a 
mule,  and  when  they  came  to  the  bridge  which  crossed  a  small 
stream  or  branch  running  through  a  public  street  in  the  city  the 
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mule  shied  at  a  hole  in  the  plank  of  the  bridge  next  to  the  ground 
as  they  approached,  whirled  around,  and  tilted  the  wagon  so  that 
plaintiff  was  thrown  out  and  injured  in  the  manner  described. 
Neither  plaintiff  nor  her  husband  saw  the  hole  until  the  mule  shied. 
It  was  usually  a  gentle  animal.  She  had  driven  it  many  times. 
She  testified  that  the  hole  "was  right  along  where  we  travel  over. 
It  was  not  at  the  end ;  it  was  in  the  bridge — ^in  the  track  where  they 
travel  over.  The  mule  got  on  the  bridge  right  up  to  the  hole." 
Her  husband  testified  that  the  mule  became  scared  at  the  hole  and  a 
rock  which  had  been  set  in  it.  The  rock  weighed  forty  or  fifty 
pounds,  but  did  not  completely  stop  up  the  hole,  which  was  about 
twelve  to  sixteen  or  eighteen  inches  wide.  The  bridge  was  from  five 
to  seven  feet  in  width,  and  ten  or  twelve  feet  long.  The  hole  was 
about  the  center  of  the  wagon-tracks,  about  where  the  mule  would 
walk.  After  the  accident,  they  crossed  over  with  the  wagon.  From 
other  testimony  it  appeared  that  the  hole  had  been  made  by  the 
plank  having  become  rotten  where  the  wheels  of  vehicles  would  strike 
the  bridge.  It  had  been  noticed  by  one  witness  a  week  previously, 
and  by  another  two  or  three  weeks  before.  It  was  about  a  foot  and 
a  half  long,  and  exposed  the  water  in  the  stream.  The  rock  had  been 
placed  in  it  by  one  of  the  witnesses  to  give  people  notice,  this  being 
three  or  four  days  before  the  accident.  The  place  had  been  re- 
paired since  that  time.  There  was  plenty  of  room  on  the  bridge  for 
the  animal  to  have  walked  around  the  hole,  but  the  wheel  of  the 
wagon  would  have  gone  into  the  hole,  etc.  One  witness  testified 
that  the  hole  was  not  in  the  plank  of  the  bridge,  but  was  where  the 
plank  had  sloughed  off.  It  was  held  that  the  evidence  made  a  prima 
fade  case  for  the  plaintiff,  and  it  was  error  to  grant  a  nonsuit. 

In  Skinner  v.  Town  of  Douglasville,  108/766,  it  was  ruled  that 
it  was,  on  the  trial  of  an  action  against  a  municipal  corporation  for 
pers<Hial  injuries  alleged  to  have  been  occasioned  by  a  defect  in  a 
street,  erroneous  to  direct  a  verdict  for  the  defendant,  when  there 
was  evidence  from  which  the  jury  might  have  found  that  it  was 
n^ligent,  and  that  at  the  time  of  receiving  the  injuries  the  plain- 
tiff was  exercising  ordinary  care  and  diligence. 

In  the  case  Baker  v.  City  of  Rome,  107/347,  Cobb,  J.,  said :  "The 
city  of  Rome  was  engaged  in  a  series  of  street  improvements,  in  the 
omrse  of  which  the  sidewalk  at  the  comer  of  two  intersecting 
streets  was  elevated  from  three  and  one-half  to  four  feet  above  the 
street  At  this  comer,  while  the  work  was  still  in  progress,  some 
—15 
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one  had  placed  a  plank,  apparently  sound,  twelve  inches  wide,  and 
from  sixteen  to  twenty  feet  long.  One  end  of  the  plank  rested  on 
the  top  of  the  wall  of  the  sidewalk  and  the  other  end  extended  into 
the  street.  In  order  to  get  upon  the  crossing  leading  out  from  the 
comer  in  the  direction  in  which  the  plank  extended,  pedestrians  had 
either  to  walk  down  this  plank  or  get  down  from  the  sidewalk  into 
the  street  before  reaching  the  corner  and  go  around  the  plank,  which 
could  be  done  with  little  inconvenience  and  with  perfect  safety. 
There  was,  however,  a  well-beaten  path  leading  up  to  the  plank, 
and  while  some  few  pedestrians  used  the  street  as  the  means  of 
reaching  the  crossing,  the  great  majority  of  them  walked  to  the 
corner  on  the  sidewalk  and  used  the  plank,  which  remained  in 
place  two  or  three  weeks.  There  was  "a  nick"  on  one  comer  of 
the  end  of  the  plank  resting  on  the  street,  which  caused  this  comer 
to  be  elevated  a  little  above  the  street.  This  defect  was  not  patent 
to  a  casual  observer,  and  made  the  plank  liable  to  rock  when  used. 
With  this  exception  the  plank  was  perfectly  sound.  Plaintiff,  who 
was  a  man  about  forty  years  of  age,  and  who  used  a  stick  in  walking 
on  account  of  a  slight  stiffness  in  one  of  his  legs,  attempted  to 
reach  the  crossing  of  the  street  by  means  of  the  plank.  When  he 
got  about  one-third  of  the  way  down  the  plank  it  rocked  with  him 
and  threw  him  off,  and  he  thereby  sustained  severe  injuries.  The 
city  authorities  have  a  right  to  lay  out  sidewalks,  and  when  so  laid 
out  it  is  their  duty  to  see  that  they  are  kept  in  a  reasonably  safe 
condition  for  travel.  But  in  laying  out  a  sidewalk  and  in  declaring 
what  is  a  sidewalk  they  are  not  given  the  arbitrary  power  to  say 
that  any  contrivance  which  suits  their  whim  or  caprice  is  a  sidewalk. 
If  the  contrivance  declared  to  be  a  sidewalk  is  so  manifestly  un- 
suited  for  such  use  that  it  would  be  obvious  to  any  person  of  ordi- 
nary prudence  that  its  use  as  such  would  be  attended  with  some 
degree  of  risk  and  danger,  then  such  a  contrivance  would  not 
be  a  sidewalk  within  the  meaning  of  the  law  which  renders  a  city 
liable  for  failure  to  keep  its  sidewalks  in  a  condition  reasonably 
safe  for  travel.  A  plank  twelve  inches  wide  and  sixteen  to  twenty 
feet  long,  loosely  resting  at  one  end  upon  the  wall  of  a  sidewalk 
three  and  one-half  to  four  feet  high,  is  so  manifestly  unsuitable 
for  use  as  a  sidewalk  in  a  populous  city  that  it  will  not  be  so  consid- 
ered unless  it  is  clear  that  no  other  course  was  open  to  the  city  au- 
thorities except  to  adopt  such  an  unusual  device.  It  can  be  safely 
held  as  a  matter  of  law  that  such  a  contrivance  can  never  become  a 
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sidewalk  except  from  extreme  necessity.  The  present  case  presents 
no  such  necessity.  The  risk  attendant  upon  the  use  of  such  a  con- 
trivance being  so  clearly  obvious  to  any  person  of  ordinary  intelli- 
gence, it  will  not  be  presumed  that  any  such  person  would  treat  the 
same  as  a  lawfully  constructed  sidewalk;  nor,  in  the  absence  of 
positive  proof  that  the  same  was  erected  by  the  authority  of  the  city, 
will  it  be  held  that  it  was  intended  by  the  persons  in  charge  of  the 
city  government,  who  are  supposed  to  be  men  of  at  least  ordinary 
intelligence,  that  such  a  contrivance  should  be  treated  by  the  public 
as  a  part  of  the  sidewalk.  There  being  no  proof  that  the  city  au- 
thorities had  anything  to  do  with  placing  the  plank  at  the  place 
where  the  plaintiff  used  it,  or  that  it  was  intended  by  them  to  be 
used  by  the  public,  and  the  evidence  showing  that  the  work  of  im- 
provement was  incomplete,  and  that  only  while  the  work  was  in 
this  incomplete  condition  was  the  plank  ever  used,  there  would  be 
no  presumption  arising  from  the  use  of  the  contrivance  under  such 
circumstances,  no  matter  how  long  or  how  continuous,  that  the 
city  authorities  placed  the  plank  in  position  to  be  used.  While  there 
was  proof  that  it  had  been  used  by  pedestrians  for  two  or  three 
weeks,  and  that  it  was  defective  and  liable  to  turn  when  any  one 
was  walking  upon  it,  and  that  this  defect  was  not  patent,  the  con- 
trivance was  of  such  a  nature  that  any  person  of  fair  intelligence 
was  bound  to  know  it  could  not  have  been  intended  by  the  city 
authorities  to  be  used  as  a  sidewalk.  Any  person  possessed  of  or- 
dinary prudence  was  equally  bound  to  know  that  its  use  under  any 
circumstances  was  attended  with  some  risk  and  possible  danger. 
Such  being  true,  it  is  apparent  that  a  person  possessing  the  qualities 
above  referred  to  who  used  the  same  would  take  whatever  risk  of 
injury  there  might  be  resulting  therefrom.  Especially  is  this  true 
in  the  case  of  the  plaintiff,  who  was  laboring  under  a  disability  in 
the  use  of  his  lower  limbs.  When  he  voluntarily  chose  to  take  a 
path  which  was  to  a  person  in  his  condition  manifestly  dangerous, 
when  one  which  was  free  from  danger  was  easily  accessible  to  him, 
he  was  guilty  of  such  negligence  as  precluded  his  right  to  recover 
damages  for  the  injuries  sustained  by  him  in  using  such  an 
obviously  unsafe  and  unsuitable  contrivance.  See,  in  this  connec- 
tion. Samples  v.  Atlanta,  supra;  Alexander  v.  Rhodes,  104/807; 
Daniel  v.  Forsyth,  106/568;  48  111.  App.  166;  59  111.  App.  446." 

In  a  suit  against  a  city  for  damages  resulting  from  falling  into 
a  hole  on  the  sidewalk,  it  being  in  issue  whether  the  plaintiff  was 
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under  the  influence  of  liquor  at  the  time  of  the  injury  or  not,  there 
was  no  error  in  admitting  evidence  of  repeated  drunkenness  for 
some  years  before  the  injury  and  afterwards,  the  judge  having 
cautioned  the  jury  that  unless  the  plaintiff  was  under  the  effects  of 
liquor  on  the  night  of  the  injury  such  testimony  could  not  affect 
his  case.    Enright  v.  City  of  Atlanta,  78/288. 

In  Zettler  v.  City  of  Atlanta,  66/195,  it  was  held  that  where  one 
voluntarily  leaves  a  safe,  convenient  and  well-lighted  sidewalk,  and 
after  proceeding  several  feet  therefrom,  falls  into  an  excavation, 
the  municipal  corporation  is  not  liable  therefor;  and  on  such  evi- 
dence a  nonsuit  will  be  awarded.  Aliter,  if  the  excavation  was  so 
near  the  sidewalk  that  from  the  ordinary  accidents  of  travel  one 
would  be  liable  to  fall  into  it  while  pursuing  the  ordinary  traveled 
way.    Cited,  75/662;  69/622;  73/162. 

487.  Negligence  in  constructing  and  repairing  by  the  city. 

Where  a  municipal  corporation  gave  express  permission  to  an 
individual  to  open  a  ditch  across  a  street  in  a  city,  in  order  to  con- 
nect the  water-pipes  of  a  private  person  with  the  city  water-works, 
this  was  in  effect  the  opening  of  the  ditch  by  the  city  itself ;  it  was 
the  act  of  the  city,  and  it  became  liable  for  any  damage  which  might 
accrue  to  any  person  by  reason  of  the  careless  and  negligent  man- 
ner in  which  the  work  was  done.  It  was  the  duty  of  the  city  to  have 
superintended  and  overlooked  the  work  which  it  permitted  to  be 
done  on  its  streets,  and  to  have  seen  that  it  was  done  in  such  man- 
ner that  no  injury  should  come  to  passers  on  the  street  from  defects 
therein.  Mayor,  etc.,  of  Savannah  v.  Donnelly,  71/258.  Cited, 
77/761 ;  91/716. 

In  City  Council  v.  Cone,  91/714,  on  a  demurrer  to  the  declara- 
tion, Simmons,  J.,  said :  "The  objection  of  counsel  for  the  plaintiff 
in  error  was  to  the  insufficiency,  as  he  contended,  of  the  allegations 
as  to  notice  to  the  defendant  of  the  unsafe  condition  alleged  to 
exist  at  the  time  of  the  injury.  Under  the  decision  of  this  court 
in  the  case  of  Donnelly,  supra,  no  notice  of  such  condition  was  nec- 
essary in  order  to  charge  the  city  with  liability.  The  declaration 
alleges  special  permission  from  the  city  council  to  do  this  particu- 
lar work,  and  knowledge  of  its  progress  on  the  day  in  question,  and 
the  ordinance  requires  that  a  certain  officer  of  the  city  shall  exercise 
supervision  over  the  work,  and  see  that  it  is  properly  done.  This 
being  so,  the  city  became  liable  for  any  damage  which  might  accrue 
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to  any  person  by  reason  of  the  careless  and  negligent  manner  in 
which  the  work  was  done.  Jones,  Mun.  Corp.  §  81 ;  2  Dill.  Mun. 
Corp.  (4th  ed.)  §§  1024,  1027;  132  U.  S.  295,  10  Sup.  Ct.  Rep.  90; 
83  Mo.  345;  M3  N.  Y.  261;  52  N.  W.  Rep.  833." 

In  an  action  against  a  municipal  corporation  for  damages  result- 
ii^  from  the  breaking  of  a  plank  in  a  bridge  in  one  of  its  streets, 
it  appeared  that  the  city,  by  its  agent,  its  employee,  put  a  sappy 
plank  in  a  bridge,  which  broke  and  caused  the  injury  complained  of. 
It  was  held  that  the  ground  of  action  is  either  misfeasance  on  the 
part  of  the  corporation,  its  officers  or  servants,  or  of  others  under 
its  authority,  in  doing  acts  which  caused  the  street  to  be  out  of  re- 
pair, or  else  neglect  by  the  corporation  to  put  the  street  in  repair, 
or  remove  obstructions  therefrom,  or  remedy  causes  of  danger  oc- 
casioned by  the  wrongful  acts  of  others.  In  the  former  case,  no 
further  notice  to  the  corporation  of  the  condition  of  the  street  is 
essential  to  its  liability.  In  the  latter  case  notice  of  the  condition 
of  the  street,  o»"  what  is  equivalent  to  notice,  is  necessary.  Mayor, 
etc.,  of  Brunswick  v.  Braxton,  70/193.    Cited,  4  G.  A.  685. 

In  City  of  Atlanta  v.  Buchanan,  76/585,  it  was  alleged  that  the 
injury  occurred  by  reason  of  a  bridge  faulty  in  its  construction, 
and  it  was  held  that  if  a  city  constructed  a  bridge  in  one  of  its 
streets  of  loose  plank,  or  upon  reconstructing  it,  the  planks  were 
left  unfastened  by  its  employees,  notice  to  them  is  notice  to  the  city. 
The  second  act  of  fastening  plank  upon  it  and  making  it  safe,  is 
construction,  if  not  of  all  the  bridge,  at  least  of  an  essential  part 
to  safe  passage  over  it. 

488.  Negligence  in  failure  to  repair,  or  in  remedying  causes 
of  danger  occasioned  by  others;  sidewalks. 

In  City  of  Atlanta  v,  Milam,  95/135,  it  was  held  that  the  duty  of 
a  city  to  keep  a  sidewalk  reasonably  safe  for  public  use  extends  to 
all  of  the  sidewalk  intended  for  travel  by  the  public  as  a  thorough- 
fare, and  is  not  confined  to  keeping  in  a  safe  condition  a  special 
part  only  of  the  sidewalk  which  happens  to  be  most  generally  used. 
The  jury  having,  at  the  request  of  defendant's  counsel,  been  per- 
mitted to  personally  inspect  the  obstruction  upon  the  sidewalk  which 
occasioned  the  injuries  received  by  the  plaintiff,  and  there  being 
evidence  to  sustain  a  finding  that  because  of  this  obstruction  the 
sidewalk  was  not  reasonably  safe  for  the  passage  of  pedestrians, 
and  that  the  city  was  negligent  in  permitting  the  obstruction  to  re- 
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main,  and  the  charge  of  the  court  having  fully  and  fairly  guarded 
all  the  rights  of  the  defendant,  the  discretion  of  the  trial  judge  in 
refusing  to  set  aside  the  verdict  in  the  plaintiff's  favor  will  not  be 
overruled.  Lumpkin,  J.,  said :  "While,  of  course,  in  most  American 
cities,  water-plugs,  telegraph  and  telephone  poles,  trees,  and  other 
things,  are  allowed  upon  the  margins  of  sidewalks,  and  pedestrians, 
therefore,  are  not  expected  to  use  such  portions  of  the  same  as  are 
occupied  by  these  obstructions,  still  there  can  be  no  doubt,  under  the 
rules  of  law  now  settled  by  repeated  adjudications  in  this  and  other 
jurisdictions,  that  the  city  authorities  must  keep  in  a  reasonably 
safe  condition  all  parts  of  its  sidewalks  which  are  intended  to  be 
used  by  the  public.  It  may  often  happen  that  in  a  particular  locality 
a  comparatively  narrow  portion  of  a  sidewalk,  on  either  side  or  in 
the  middle  of  it,  is  much  more  generally  used  than  other  portions 
of  the  same ;  but  this  does  not  relieve  the  municipal  authorities  from 
liability  for  negligence  in  permitting  dangerous  obstructions  to  be 
continuously  maintained  in  places  upon  sidewalks  over  which  the 
public  have  a  right  to  pass,  merely  because  those  places  are  not  so 
much  used  as  others.  It  appeared  in  this  case  that  the  obstruction 
over  which  the  plaintiff  fell  had  existed  for  a  considerable  time, 
and  was  located  upon  a  portion  of  the  sidewalk  over  which  he  had 
a  right  to  walk.  The  evidence  as  to  the  dangerous  character  of  the 
sidewalk  was  rather  weak — so  much  so  that  we  would  very  probably 
have  set  aside  the  verdict  in  the  plaintiff's  favor  had  it  not  been  for 
the  fact  that  the  jury,  at  the  request  of  the  defendant,  were  per- 
mitted to  personally  inspect  the  obstruction,  and  form  their  own 
opinion  concerning  it  by  ocular  demonstration.  We  are  constrained 
to  hold  that  they  were  better  judges  on  the  subject  after  this  op- 
portunity of*  obtaining  information  than  we  could  possibly  be  from 
a  mere  paper  report  of  the  testimony  introduced  in  the  case.  We 
will  therefore  allow  the  verdict  to  stand." 

While  the  evidence  for  the  plaintiff  below  is  weak,  the  jury,  by 
consent  of  both  parties,  were  permitted  to  personally  inspect  the 
premises  where  the  tort  was  committed,  and,  under  the  rule  laid 
down  in  City  of  Atlanta  v.  Milam,  supra,  the  judgment  of  the 
court  below  should  be  affirmed.     Mims,  122/422. 

It  is  apparent  from  the  evidence  that  the  proximate  cause  of  the 
injury  which  the  plaintiff  received  was  the  defective  condition  of 
the  street,  and  that  the  plaintiff  in  error  was  negligent  in  not  re- 
pairing or  protecting  the  same.    Mayor,  etc.  v.  Wood,  111/862. 
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It  is  the  duty  of  the  authorities  of  a  city  to  keep  and  maintain 
the  sidewalks  thereof  in  a  reasonably  safe  condition  for  public  use, 
and  this  duty  is  not  performed  by  keeping  in  such  condition  that 
part  of  the  sidewalk  only  which  is  most  generally  used.  Whether 
a  wire  stretched  along  the  outer  edge  of  a  sidewalk  about  four  feet 
from  the  ground,  and  fastened  to  two  poles,  by  contact  with  which 
the  plaintiflF  was  injured,  was  an  obstruction  to  the  safe  use  of  the 
street,  was  a  question  of  fact  for  the  jury  to  determine  under  proper 
instructions  from  the  judge.  It  was  not  error  to  refuse  to  charge 
the  jury  that  one  passing  from  the  street  to  the  sidewalk  or  the 
reverse  (in  a  city),  at  any  point  other  than  a  crosswalk,  has  no 
reason  to  expect  a  safe  passage-way,  and  must  therefore  do  so  at 
his  own  risk.    City  Council  of  Augusta  v.  Tharpe,  113/152. 

In  Stewart  v.  City  of  Rome,  116/738,  the  plaintiff  alleged  that  she 
was  injured  by  a  fall  occasioned  by  an  improperly  constructed  iron 
cylinder  used  as  a  water  cut-off,  which  was  placed  on  the  sidewalk  of 
one  of  the  streets  of  the  city.  She  claimed  that  such  cylinder  was 
covered  with  an  iron  cap  or  top,  and  that  this  was  loose  and  un- 
steady; that  on  the  day  named,  while  she  was  walking  on  said 
street,  she  stepped  on  the  cap  or  covering  of  the  cylinder;  that  it 
turned  under  her  weight  and  threw  her  violently  to  the  ground, 
inflicting  permanent  injuries,  which  were  fully  described;  that  she 
was  without  fault,  but  was  injured  in  consequence  of  the  negli- 
gence of  the  city  in  constructing  said  appliance,  and  in  permitting 
said  fixture  to  remain  on  the  sidewalk  in  its  then  defective  condi- 
tion, projecting  as  it  did  above  the  sidewalk,  and  being  loosely 
capped,  etc.  Little,  J.,  said:  "It  appears  from  the  evidence  intro- 
duced, that  the  City  of  Rome  owned  and  controlled  its  system  of 
waterworks;  that  the  cylinder  had  been  allowed  to  remain  on  the 
sidewalk  projecting  above  the  same  for  a  number  of  years ;  and  that 
different  persons  had  fallen  by  coming  in  contact  with  the  same. 
The  evidence  for  the  plaintiff  was  amply  sufficient  to  authorize  the 
jury  to  find  that  she  was  injured ;  that  this  injury  was  occasioned  by 
her  stepping  on  one  of  two  cylinders  so  placed ;  and  that  they  pro- 
jected above  the  level  of  the  sidewalk,  according  to  the  evidence  of 
one  of  the  witnesses,  from  an  inch  to  two  inches.  It  would  seem 
that  the  city,  being  owner  and  proprietor  of  the  waterworks  system 
and  having  full  control  thereof,  would  be  charged  with  notice  of 
the  condition  of  these  cut-offs;  and  in  addition  to  this,  the  time 
which  they  were  shown  to  have  existed  on  the  street  in  that  condi- 
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tion  would  of  itself  have  been  sufficient  to  charge  the  city  with 
notice."    Cited,  125/61. 

489.    Sidewalks;  cellar-doors,  water-meter  box. 

In  an  action  against  a  municipal  corporation  for  injuries  resulting 
from  falling  into  a  cellar-door  on  one  of  its  sidewalks,  left  open  by 
the  owner  of  the  property  on  its  street,  there  are  two  questions  for 
the  jury:  First,  is  the  system  adopted  by  the  defendant  in  regard 
to  allowing  cellars  on  its  sidewalks,  reasonably  calculated  to  ensure 
the  safety  of  those  who  travel  thereon  by  night  or  by  day?  Second, 
if  so,  is  the  defendant  liable  in  the  special  case  by  reason  of  negli- 
gence in  the  owner,  coupled  with  notice,  actual  or  constructive,  to 
the  city?    City  of  Augusta  v,  Hafers,  61/49. 

The  basis  of  the  plaintiffs  right  to  recover  is  negligence,  and 
whether  the  system  of  the  defendant  in  regard  to  allowing  cellars 
on  its  sidewalks,  in  front  of  business  houses,  is  reasonably  calcu- 
lated to  ensure  the  safety  of  those  who  travel  on  it  by  day  or  night, 
is  a  question  of  fact  for  the  jury,  and  not  a  question  for  the  court 
to  decide  in  its  charge.  In  passing  upon  it,  evidence  that  children, 
upon  different  occasions,  have  previously  fallen  into  such  openings, 
was  admissible.  It  bears  remotely  upon  the  question,  and  is  ad- 
missible for  what  it  is  worth.  City  of  Augusta  v.  Hafers,  59/151, 
Cited,  113/157. 

The  case  of  Chapman  v.  Mayor  and  Council  of  Macon,  55/567, 
was  this :  An  opening  was  made  by  folding  cellar-doors  in  a  side- 
walk. They  were  used  by  the  occupier  of  the  cellar.  They  had  been 
there  for  forty  years,  and  the  plaintiff  had  regularly  passed  over 
the  sidewalk  to  and  from  his  meals  daily  for  a  long  time.  A  few 
moments  before  the  accident  he  had  procured  scMne  eye-water  from 
a  drug-store  and  had  gone  to  his  place  of  business  and  applied  it 
to  his  eyes.  The  doors  were  then  down.  On  his  return,  the  eye 
was  smarting  and  he  had  his  handkerchief  over  it.  The  other  eye, 
which  was  not  affected,  was  kept  by  him  on  the  outer  edge  of  the 
sidewalk  so  as  to  keep  on  it,  thinking  he  would  thereby  be  safe. 
One  of  the  doors  was  up  and  open,  and  stepping  on  that  which  was 
down  nearest  to  him,  he  made  another  step  upon  the  opening  made 
by  the  other  door,  or  half  of  the  door,  and  fell  in  and  was  hurt. 
It  was  ruled  that,  cellar-doors  opening  out  on  the  sidewalk,  and 
frequently  or  negligently  kept  or  left  open,  endanger  the  use  of 
such  sidewalk  in  the  night,  and,  to  persons  of  imperfect  vision, 
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by  day,  and  the  city  is  liable  to  suit  by  persons  falling  into  the 
cellars  and  injured  thereby,  if  it  has  notice  of  such  negligent  use 
of  the  cellars.  If  this  were  a  single  act  of  negligence  the  city  would 
not  be  held  liable,  because  it  would  not  be  charged  with  knowledge, 
nor  could  notice  in  fifteen  minutes  be  given  to  it.  If  the  negligent 
use  has  continued  a  long  time  notice  will  be  presumed,  and  the  city 
is  chargeable  therewith,  without  actual  proof  of  notice.  Whether 
the  use  of  the  doors  in  opening  and  leaving  them  open,  has  been 
proper  and  legitimate  for  the  business  of  the  owner,  or  capricious 
and  unnecessary,  and  if  legitimate,  whether  habitually  used  so  negli- 
gently as  to  endanger  the  passers-by,  are  questions  for  the  jury; 
and  whether  the  plaintiff  was  so  negligent  himself,  in  venturing  out 
in  his  then  imperfect  sight,  as  to  prevent  his  recovery  on  proof  of 
n^ligence  by  the  use  of  the  occupiers  of  the  cellar  and  knowledge 
by  the  city,  is  also  a  question  for  the  jury,  and  the  court  should  not 
decide  these  questions  itself  by  granting  a  nonsuit.  Cited,  59/154; 
61/50;  7  G.  A.  244. 

It  is  a  jury  question  as  to  what  length  of  time  a  defect  in  a  street 
must  exist,  to  charge  a  municipality  with  knowledge  of  negligence. 
Enright  V.  Atlanta,  7%/2^.  If  a  water-meter  box  upon  a  sidewalk  is 
kept  alternately  in  a  safe  and  in  a  dangerous  condition  for  a  con- 
siderable time, — ^such  a  length  of  time  as  that  if  the  condition  was 
dangerous  all  the  time,  notice  of  the  defect  could  be  presumed, — 
it  would  not  be  necessary  for  one  injured  by  reason  of  such  alter- 
nating danger  to  show  notice  or  knowledge  on  the  part  of  the  munic- 
ipality upon  each  recurrence  of  the  danger;  but  if  the  condition 
of  the  danger  is  such  that  safety  and  danger  exist  intermittently, 
it  will  be  presumed  that  the  recurrence  of  the  danger  was  to  be 
anticipated.  Chapman  v.  Macon,  55/566.  Although  the  plaintiff 
in  this  case  might  have  observed  the  defect  in  the  sidewalk  some 
time  before,  she  might  also  reasonably  have  supposed  that  the 
municipality  had  remedied  the  defect  in  the  water-meter  box; 
and  it  was  a  question  for  the  jury  to  determine,  under  all  circum- 
stances, whether  she  was  so  negligent  as  to  defeat  her  recovery. 
City  of  Rome  v.  Brooks,  7  G.  A.  244. 

Where,  in  c(»isequence  of  the  falling  in  of  a  gate  forming  a  part 
of  a  railing  protecting  an  excavation  in  and  along  the  margin  of  a 
public  sidewalk  in  a  town,  the  excavation  being  used  to  afford  ac- 
cess to  a  private  cellar,  the  plaintiff  was  precipitated  into  the  excava- 
tion and  injured,  there  was  no  error  in  declining  to  charge  the  jury 
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that,  if  the  plaintiff  intentionally  leaned  upon  the  gate,  he  could  not 
recover  from  the  municipal  corporation,  or  in  instructing  the  jury 
that  it  was  a  question  for  them  whether  or  not,  under  all  the  cir- 
cumstances, the  plaintiff  was  making  a  proper  and  Intimate  use  of 
the  gate  in  question.  It  appearing  by  undisputed  evidence  that,  at 
the  instance  of  the  municipal  authorities,  the  gate  had  been  made 
secure  two  days  before  the  plaintiff  was  injured,  and  that  it  was 
safe  on  the  evening  before  the  injury  occurred,  and  there  being  no 
evidence  tending  to  show  that  these  authorities  had  ascertained,  or 
by  ordinary  care  might  have  ascertained,  that  it  had  become  inse- 
cure at  the  time  of  the  injury,  the  plaintiff  was  not  entitled  to  a 
verdict  against  the  municipal  corporation,  and  it  was  error  to  re- 
fuse a  new  trial.  Lumpkin,  J.,  said:  "It  is  undoubtedly  the  duty 
of  municipal  corporations  to  exercise  reasonable  care  over  sidewalks, 
and  the  law  imposes  upon  them  the  duty  of  reasonable  inspection 
to  guard  against  danger  that  should  be  expected.  Cellar-ways, 
constructed  for  the  purpose  of  descending  from  sidewalks  to  the 
basements  of  buildings,  are  necessities  in  a  city  or  town;  but  the 
corporation  should  not  allow  them  to  become  traps  for  pedestrians. 
Sidewalks  should  be  kept  reasonably  safe,  and  openings  in  the  same 
should  be  guarded;  but  whether  or  not  defects  in  the  means  pro- 
vided for  guarding  them  will  make  the  municipality  liable  is  usually 
a  question  of  fact,  to  be  determined  with  reference  to  the  sur- 
rounding circumstances.  An  impracticable  or  unreasonable  amount 
of  inspection  should  not  be  required  of  the  corporation,  but  only 
such  as  prudence,  good  sense,  and  reason  make  necessary.  Jones, 
Neg.  Mun.  Corp.  §§  94,  95,  and  cases  cited.  Where  a  defect  which 
might  lead  to  danger  exists  in  a  cellar-way  opening  upon  a  side- 
walk, it  is  the  duty  of  the  municipal  authorities  to  ascertain  this 
defect,  and  have  it  remedied,  but  a  reasonable  time  should  be  al- 
lowed for  this  purpose.  If  the  defect  had  been  in  existence  for 
only  a  short  time,  and  the  agents  or  officers  of  the  city  had  no 
knowledge  of  it,  or  a  sufficient  length  of  time  had  not  elapsed  so 
that  they  ought  to  have  known  of  it  in  the  exercise  of  ordinary  care 
and  diligence,  the  corporation  should  not  be  held  liable  for  an  injury 
resulting  because  of  the  defect."  Mayor,  etc.  v,  Boone,  93/662. 
Cited,  123/825;  3  G.  A.  173. 

When  the  plaintiff  showed  that  the  door  was  left  open  after  dark, 
that  she  fell  therein  and  was  injured,  and  that  the  occupant  of  the 
store  with  which  the  cellar  was  connected,  was  fined  by  the  recorder 
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of  the  corporation  for  a  violation,  on  the  occasion  of  the  injury,  of 
the  ordinance  which  prohibits  any  person  from  leaving  open  a  cellar- 
door  after  sundown,  a  nonsuit  was  properly  refused.  City  of 
Augusta  V.  Hafers,  59/151. 

490.  Sidewalks,  bridges  on. 

Where  the  sidewalk  of  a  street  crosses  another  street,  and  the 
crossing  habitually  used  by  foot-passengers  is  a  bridge  over  a  drain, 
there  being  no  stepping-stone  or  other  convenient  crossing,  such 
bridge  so  used  is  to  all  intents  and  purposes  part  of  the  sidewalk, 
and  the  city  should  be  held  to  liability  for  damages  sustained  by 
foot-passengers  on  said  bridge  to  the  same  extent  as  if  the  injury 
occurred  on  the  sidewalk  itself;  and  if  the  injury  arose  from  a  de- 
fect of  the  bridge,  of  which  the  city  has  notice,  it  is  liable  in  dam- 
ages for  the  injury  sustained.  City  of  Atlanta  v.  Champe,  66/659. 
Cited,  3  G.  A.  550. 

In  Mayor,  etc.  v.  Johnson,  84/279,  the  plaintiflF  sued  for  damages 
for  injuries  sustained  by  him  in  falling  through  a  hole  in  a  bridge 
on  a  public  sidewalk.  The  hole  was  caused  by  the  removal  of  a 
plank  in  the  bridge,  and  the  hole  remaining  for  from  five  to  twenty 
days,  on  one  of  the  principal  streets  of  the  city,  and  within  a  short 
distance  of  the  market-house.  A  verdict  was  rendered  for  $1,500. 
The  plaintiflF  was  seriously  and  permanently  injured  and  it  was  held 
that  the  verdict  was  not  excessive.  Simmons,  J.,  said  that,  under  the 
facts  disclosed  in  the  record,  the  jury  has  exercised  great  modera- 
tion in  assessing  the  damages.    Cited,  113/564. 

491.  Sidewalks,  hole  in. 

In  City  of  Atlanta  v,  Bellamy,  72/420,  the  plaintiflF  sued  for  dam- 
ages resulting  from  a  fall  caused  by  the  defective  condition  of  the 
paving  on  the  sidewalk  of  a  street.  He  stepped  into  a  hole  and 
fell.  He  testified  that  the  hole  was  about  four  inches  wide,  eight- 
een inches  long,  and  several  inches  deep.  His  witness  stated  that 
the  hole  had  been  there  seven  or  eight  months,  and  was  not  quite 
as  deep  as  a  brick  is  thick,  about  four  inches  wide,  and  about  nine 
or  ten  inches  long — that  a  conmion  brick  would  more  than  fill  it 
up.  It  was  where  two  flagstones  did  not  exactly  come  together, 
and  most  of  the  time  a  brick  was  in  it.  Hall,  J.,  said :  "We  think 
that  no  encouragement  should  be  given  to  actions  brought  against 
towns  and  cities  for  the  recovery  of  damages  resulting  from  slight 
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depressions  or  elevations  made  by  displacing  paving  or  flagstones, 
or  bricks  used  in  the  construction  of  sidewalks  and  streets.  As 
was  remarked  by  Mr.  Justice  Crawford,  in  Rivers  v.  City  Council, 
65/378,  'Calamities  and  casualties  are  common  to  all,  but  because 
they  occur  it  by  no  means  follows  that  such  as  may  be  so  un- 
fortunate are  entitled  to  recover  compensation  in  damages  out  of 
some  person,  either  natural  or  artificial,  who  may  be  able  to  respond, 
notwithstanding  it  appears  that  such  impressions  are  beginning  to 
prevail.'  We  can  not  entertain  the  idea  that  municipal  corpora- 
tions are  insurers  against  accidents  upon  streets  and  sidewalks,  or 
that  every  defect  therein,  though  it  may  cause  the  injury  sued  fcM", 
is  actionable.  It  is  sufficient  if  the  streets  (which  include  sidewalks 
and  bridges  thereon)  are  in  a  reasonably  safe  condition  for  travel 
in  the  ordinary  mode,  by  night  as  well  as  by  day.  It  is  impossible 
to  ascertain  speedily  when  the  bricks,  paving  and  flagstones  on  the 
streets  are  out  of  place,  and  to  keep  promptly  in  repair  at  all  times 
trifling  defects  arising  from  such  causes.  In  all  suits  for  damages 
resulting  from  such  causes,  these  considerations  should  have  weight 
with  juries,  whose  peculiar  province  is  to  pass  upon  questions  of 
n^ligence,  under  directions  from  the  court."  When  this  case  was 
again  before  the  court  it  was  held  that  if  the  defect  had  existed  for 
some  time,  the  city  is  chargeable  with  notice  thereof,  and  if  it  could 
have  ascertained  the  defect,  its  failure  to  do  so  is  negligence  on  its 
part  and  its  liability  is  the  same  as  if  it  had  notice  of  the  defect. 
And  it  was  error  to  charge  that  the  defect  must  have  been  of  such 
character,  so  open  and  notorious,  and  must  have  existed  such  a 
length  of  time,  in  the  judgment  of  the  jury,  to  charge  the  city  with 
notice. 

In  City  of  Columbus  v.  Ogletree,  96/177 y  the  plaintiff  allied  that 
he  had  sustained  injuries  from  falling  into  a  hole  in  a  public  side- 
walk, which  had  been  negligently  left  open  by  the  city.  The  judge 
charged  the  jury  that  if  "the  policemen,  who  were  the  agents  of  the 
city,  or  in  the  employ  of  the  city,  had  notice  of  the  dangerous  c<mi- 
diticm  of  the  street  or  sidewalk,  and  they  failed  to  take  steps  to  re- 
pair the  damage,  or  to  repair  the  sidewalk  so  as  to  make  it  reasona- 
bly safe,  then  the  city  would  be  liable  for  injuries  resulting  there- 
from." Lumpkin,  J.,  said:  "It  does  not  aiq>ear  that  this  charge 
was  based  upon  anything  contained  in  the  charter  or  ordinances 
of  the  city  of  Columbus  making  it  the  duty  of  its  policemen  to  look 
after  and  report  the  condition  of  its  streets  and  sidewalks;  but  it 
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would  seem  that  the  judge  was  undertaking  to  state  what  he  re- 
garded as  the  general  rule  upon  this  subject,  without  reference  to 
charter  provisions  or  municipal  regulations.  Thus  regarded,  we  do 
not  think  the  doctrine  of  the  charge  sound;  certainly  not  to  the 
extent  of  being  alike  applicable  to  all  incorporated  cities.  In  the 
absence  of  any  ordinance  or  statutory  provision  specially  defining 
the  powers  and  duties  of  policemen,  they  are,  presumptively,  as 
at  common  law,  mere  peace-cfficers.  Throop,  Pup.  Off.  §  565. 
Ordinarily,  therefore,  it  would  not  be  presumed  that  a  policeman 
was  specially  charged  with  any  duty  respecting  the  streets  or  side- 
walks of  a  city ;  and  if,  as  matter  of  fact,  any  such  duty  did  devolve 
upon  the  police  ofiicers  of  a  particular  city,  this  fact  should  be  made 
aflSrmatively  and  unequivocally  to  appear.  In  Mechem,  Pub.  Off. 
§  884,  the  rule  in  the  case  of  an  agent  acting  for  a  private  principal 
is  stated  to  be  that  the  law  imputes  to  the  principal  all  notice  re- 
lating to  the  subject-matter  of  the  agency  which  the  agent  acquires 
while  acting  as  such,  and  within  the  scope  of  his  authority,  etc. 
In  section  845  the  same  rule  is  applied  to  private  corporations,  and 
it  is  further  stated  that  'notice  or  knowledge  must  have  come  to  an 
agent  whose  powers  and  authority  extend  over  the  particular  sub- 
ject-matter to  which  the  notice  or  knowledge  applies.'  And  in  sec- 
tion 846,  while  the  author  remarks  that  it  is  not  yet  fully  settled 
by  the  authorities  to  what  extent  the  rules  applicable  to  private 
agencies  will  obtain  in  respect  to  public  officers,  he  does  distinctly 
assert  that  'notice  or  knowledge  in  reference  to  a  matter  over  which 
a  public  officer  has  no  authority,  and  in  respect  to  which  he  has  no 
duty  to  perform,  can  not  be  deemed  notice  to  the  public'  Under 
these  rules,  it  would  seem  that,  unless  it  be  affirmatively  shown  that 
a  police  officer  has  some  duty  to  perform  in  reference  to  the  streets 
or  sidewalks,  notice  to  him  of  their  condition  would  not  necessarily 
be  notice  to  the  municipal  authorities."  And  it  was  held  by  the 
court  that,  it  not  having  been  shown  that  the  duty  of  looking  after 
and  reporting  the  condition  of  the  streets  and  sidewalks  of  the  dty 
devolved  upon  its  policemen,  it  was  error  to  charge  that  notice  to 
"the  police"  of  the  defective  condition  of  a  particular  street  or  side- 
walk would  be  notice  to  the  mimicipal  corporation.  On  a  second 
trial  of  this  case  such  an  ordinance  was  introduced  and  it  was  held 
that  an  ordinance  making  it  the  duty  of  policemen  to  report  to  the 
lieutenants  of  police  all  footways,  bridges,  and  sidewalks  requiring 
repairs  necessarily  renders  it  incumbent  on  the  lieutenants  to  report 
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Upon  the  same  to  the  authorities  whose  duty  it  is  to  have  the  needed 
repairs  made;  and  therefore,  under  such  an  ordinance,  notice  to  a 
policeman  or  a  lieutenant  of  a  defective  or  dangerous  place  in  a 
sidewalk  is  notice  to  the  dty.    Cited,  102/293;   114/197;   115/368. 

Even  if  a  municipal  corporation  may  not  be  required  by  law  to 
open  for  public  travel  and  keep  in  good  repair  all  parts  of  a  broad 
street,  yet,  if  it  opens  a  street  for  public  travel,  such  street  must 
be  kept  reasonably  safe  for  such  use;  and  if  it  negligently  leaves  a 
dangerous  excavation  or  ditch  across  or  in  a  sidewalk  without  pro- 
viding it  with  necessary  railing  or  other  means  of  protection,  after 
notice  or  being  charged  with  notice,  and  injury  to  one  passing  along 
the  highway  results  therefrom,  it  will  be  liable,  unless  the  injured 
person  is  prevented  from  recovering  by  reason  of  his  own  negli- 
gence.   Herrington  v.  Mayor  &  Council  of  Macon,  125/58. 

On  the  trial  of  an  issue  as  to  whether  the  material  in  a  sidewalk 
was  imfit  for  the  purpose,  and  therefore  was  washed  out  by  ponded 
surface-water,  leaving  a  hole,  evidence  that  subsequently  the  rain 
washed  another  hole  in  the  same  sidewalk,  under  similar  conditions, 
was  relevant.    City  of  Columbus  v.  Anglin,  120/785. 

A  municipal  corporation  is  not  liable  for  injuries  occasioned  by 
defects  in  one  of  its  sidewalks,  when  such  defects  were  not  brought 
about  by  its  negligence,  and  were  latent  defects  which  could  not 
have  been  discovered  by  the  use  of  ordinary  care  and  diligence. 
City  of  Columbus  v,  Anglin,  120/785. 

492.  Sidewalks;  roots  of  a  tree. 

Where  suit  was  brought  against  a  municipal  corporation,  for 
damages  incurred  by  reason  of  certain  roots  of  a  tree  having  been 
negligently  left  projecting  above  a  sidewalk,  in  which  roots  the  foot 
of  a  pedestrian  at  night  was  caught,  causing  her  to  trip  and  fall, 
and  injuring  her,  it  was  admissible  to  show  by  another  person  that 
he  was  tripped  and  thrown  down  some  days  previously  by  the  same 
roots  at  the  same  place.  It  was  a  circimistance  to  show  that  the 
sidewalk  would  occasion  falls.  In  cases  of  doubt  as  to  the  admis- 
sibility of  evidence,  the  current  of  authority  in  this  State  is  to  ad- 
mit it  and  leave  its  weight  and  effect  to  be  determined  by  the  jury. 
Gilmer  v.  City  of  Atlanta,  77/688. 

493.  Sidewalks;  awnings. 

In  Mayor,  etc.  v,  Caldwell,  81/76,  the  plaintiflF  sued  the  defendant 
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for  negligently  suffering  an  awning  which  extended  over  a  side- 
walk to  be  unsafe,  by  reason  of  which  it  fell  upon  the  plaintiff  and 
injured  him.  It  was  held  that  it  was  the  duty  of  the  city  to  keep 
the  awnings  over  the  sidewalks  safe  and  prevent  them  from  injuring 
passers-by. 

While  a  person  injured  by  an  unsafe  obstruction  placed  over  the 
sidewalk  by  an  owner  of  abutting  property  may  have  a  right  of 
action  against  the  city  for  negligence  in  allowing  the  obstruction  on 
the  sidewalk,  this  does  not  affect  the  liability  of  the  owner  respon- 
sible primarily  for  such  obstruction.  The  owner's  liability  arises 
from  his  negligent  conduct  in  erecting  and  maintaining  the  dan- 
gerous obstruction  on  the  sidewalk.  The  city's  liability  arises  from 
its  n^ligence  in  not  keeping  its  sidewalk  in  a  safe  condition.  A 
party  injured  by  such  obstruction  has  a  right  of  action  against  either 
the  owner  or  the  city,  or  both ;  and  if  the  city  is  forced  to  pay  for 
the  injury  caused  by  the  obstruction,  it  has,  ordinarily,  a  right  of 
action  over  against  the  owner.  Byne  v.  Mayor  &  Council  of  Amer- 
icus,  6  G.  A.  48. 

494.  Sidewalks;  a  falling  wall. 

In  Parker  v.  Mayor,  etc.,  of  Macon,  39/725,  it  appeared  that  a 
building,  which  was  private  property,  and  which  stood  at  the  line 
of,  but  not  on,  a  public  street,  was  burned,  leaving  some  of  the  front 
wall  standing.  It  stood  for  several  months  after  the  fire.  It  fell 
upon,  and  injured,  the  plaintiff.  It  was  held  that  the  city  has  power 
to  remove  buildings  or  other  obstructions  or  nuisances  in  the  public 
streets,  sidewalks,  etc.,  of  the  city,  and  under  that  power  they  were 
bound  to  keep  the  streets  and  sidewalks  in  such  condition  that  it 
was  safe  and  convenient  to  pass  them,  and  in  case  of  failure  they 
were  liable  to  any  person  injured  by  their  neglect.  If  this  wall  was 
so  much  dilapidated  or  decayed  as  to  endanger  the  lives  of  persons 
passing  the  street,  it  was  a  nuisance  and  the  city  should  have  re- 
moved it.  If  the  wall  was  sound  and  steady  and  did  not,  under 
ordinarily  circtmistances,  endanger  any  one  passing  the  street,  and 
it  should  be  thrown  down  by  tempest  or  other  act  of  God,  a  person 
injured  by  the  fall  would  have  no  right  to  recover  damages  for  such 
injuries  from  the  city.    Cited,  55/568;  73/99;  93/675;  125/61. 

496.  Sidewalks,  excavation  in. 

In  Mayor  and  Council  of  Atlanta  v.  Perdue,  53/607,  it  appeared 
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that  an  excavation  was  made  in  the  sidewalk,  by  a  party  who  was 
erecting  a  building,  to  allow  grates  to  cover  the  area  wall  of  the 
building.  The  injury  occurred  in  the  night,  and  the  excavation  had 
been  there  two  or  three  weeks — there  was  no  railing  around  it,  new 
were  there  any  lights  there.  It  was  held  that  if  the  excavation  had 
existed  for  such  a  length  of  time  as  by  reasonable  diligence  in  the 
performance  of  their  duty  the  corporate  authorities  ought  to  have 
known  of  it,  notice  to  them  would  be  presumed,  and  proof  of  actual 
knowledge  would  not  be  necessary  to  render  the  corporation  liable 
for  the  injury.  Warner,  C.  J.,  said:  "A  municipal  corporation  is 
liable  for  injuries  caused  by  its  neglect  or  omission  to  keep  its  streets 
and  sidewalks  in  repair,  as  well  as  for  those  caused  by  defects  oc- 
casioned by  the  wrongful  acts  of  others.  In  the  latter  class  of  cases 
the  foundation  of  the  action  is  negligence,  and  if  the  defect  in  the 
sidewalk  or  street  had  only  existed  for  a  short  time,  as  a  night  or 
a  day,  so  that  the  defendant  could  not  reasonably  be  prestmied  to 
have  had  any  knowledge  of  it,  then  notice  to  the  defendant  should 
be  shown  in  order  to  make  it  liable.  But  if  the  defect  in  the  side- 
walk or  street  existed  for  such  a  length  of  time  as  by  reasonable 
diligence  in  the  performance  of  its  duty,  the  defect  ought  to  have 
been  known  by  it,  then  notice  will  be  presumed,  and  proof  of  actual 
notice  is  not  necessary."  Cited,  78/295;  113/156.  In  Enright  v. 
City  of  Atlanta,  78/288,  it  was  held  that  while  the  time  during  which 
a  defect  in  a  sidewalk  existed  may  appear  to  the  Supreme  Court 
to  be  sufficient  to  charge  the  city  with  notice  of  its  condition,  yet  it 
is  not  for  the  presiding  judge  to  prescribe  in  his  charge  the  length 
of  time  which  will  raise  a  presumption  of  negligence  in  not  taking 
notice.  Questions  of  negligence  are  peculiarly  for  the  jury,  and  it 
was  not  error  to  leave  to  the  jury  to  say  whether  or  not,  under  the 
evidence,  the  time  was  sufficient  to  show  negligence.  Jackson,  C. 
J.,  said:  "These  issues  of  negligence  are  peculiarly  for  the  jury, 
and  while  this  court  did  hold  that  two  or  three  weeks  were  suffi- 
cient to  show  notice  and  want  of  diligence,  in  the  case  of  Perdue, 
supra,  yet  it  did  not  hold  that  the  presiding  judge  should  prescribe 
in  his  charge  the  length  of  time  for  the  prestmiption  of  negligence 
in  not  taking  notice,  and  control  the  finding  of  the  jury  on  this  issue 
involving  negligence  in  the  city."    Cited,  7  G.  A.  244. 

If  a  defect  in  a  sidewalk  in  a  city  has  existed  for  such  a  length 
of  time  that  by  reasonable  diligence  in  the  performance  of  their 
duties  the  defect  ought  to  have  known  by  the  proper  authorities, 
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notice  will  be  presumed,  and  proof  of  actual  knowledge  will  not  be 
necessary  in  order  to  render  the  municipality  liable  for  injuries  oc- 
casioned thereby.    Idlett  v.  City  of  Atlanta,  123/821. 

496.  Sidewalks,  cotton-bales  on. 

Sidewalks  in  front  of  a  warehouse  must  not  be  obstructed  by 
piles  of  cotton-bales  longer  than  is  reasonably  necessary  to  move 
the  cotton  from  delivery-wagons  into  a  warehouse.  A  stoppage  of 
any  part  of  the  sidewalk  longer  than  is  necessary  for  such  transfer 
becomes  a  nuisance,  and  if  a  passer-by  be  injured  by  such  obstruc- 
tion without  negligence  herself,  the  warehouseman  is  responsible 
in  damages.  Even  if  the  cotton-bales  be  on  the  sidewalk  but  a 
reasonably  necessary  time  for  the  transit  from  the  wagons  to  the 
warehouse,  and  yet  be  placed  on  the  sidewalk  so  negligently  as  to 
cause  injury  to  the  passerby  by  falling  on  her,  the  warehouseman 
is  responsible.  Evidence  to  the  effect  that  the  bales  were  set  upon 
the  ends  so  as  to  project  from  the  sidewalk  into  the  street  and 
thereby  a  delivery-wagon  struck  against  them,  so  projecting  into 
the  street,  and  one  fell  on  and  injured  a  lady,  will  support  a  ver- 
dict of  negligence,  as  contrary  neither  to  law  nor  evidence.  Mad- 
dox  &  Rucker  v,  Cunningham,  68/431. 

The  limited  right  of  an  abutting  owner  to  obstruct  a  public  high- 
way by  reason  of  his  business  exigencies  must  be  reasonably  exer- 
cised ;  and  it  is  subservient  to  the  right  of  the  public  to  safe  passage. 
An  obstruction,  although  temporarily  justified,  if  it  be  not  removed 
in  a  reasonable  time,  becomes  a  nuisance.  Brooks  v.  City  of  At- 
lanta, 1  G.  A.  678.    Cited,  2  G.  A.  372. 

497.  Sidewalks,  lumber  projected  over. 

Hazzard  brought  suit  against  the  Mayor,  etc.,  of  Savannah,  77/54, 
to  recover  for  a  personal  injury,  caused  by  falling  over  certain  lum- 
ber which  was  lying  in  a  street,  and  which  projected  over  the  edge  of 
the  sidewalk.  There  was  evidence  on  behalf  of  the  plaintiff  to  the 
effect  that  the  lumber  had  been  lying  in  the  street  for  about  a  week, 
in  front  of  a  building  which  was  being  repaired;  and  that  on  the 
night  of  the  injury  the  street  was  not  lighted.  One  witness  testified 
that  he  noticed  that  some  of  it  projected  over  the  edge  of  the  side- 
walk two  days  before  the  injury  to  the  plaintiff.  Another  stated 
that,  while  walking  along  the  sidewalk,  he  had  stumbled  over  the 
—16 
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lumber  on  the  night  before  the  plaintiflF  was  hurt.  There  were  three 
successive  verdicts  for  the  plaintiff — ^the  first  for  $3,000,  the  second 
for  $3,700,  and  the  third  for  $1,400.  The  court  below  granted  a 
new  trial  each  time  and  announced  that  he  would  do  so  continuously 
and  indefinitely  because,  in  his  judgment  on  the  facts,  there  could  be 
no  recovery.  It  was  held  that  this  was  error,  and  Jackson,  C.  J., 
said :  "The  lumber  had  lain  in  the  street  and  a  part  of  it  projected 
over  the  sidewalk  long  enough,  in  our  judgment,  to  charge 
the  city  with  notice ;  and  there  being  no  light  from  the  city  lamps,  or 
other  temporary  light,  to  warn  citizens  or  others  of  danger  on  a  dark 
night  from  the  obstruction  of  the  lumber  projecting  over  the  side- 
walk far  enough  to  cause  the  disaster,  there  is  evidence  of  negligence 
sufficient  to  support  the  verdict,  the  question  of  fact  being  the  pecul- 
iar province  of  the  jury,  and  that  body  having  three  times,  by  three 
several  and  different  representations  of  the  jury-box  each  time, 
found  for  the  plaintiff,  and  the  last  time  a  reasonable  verdict,  the 
law,  which  invests  that  body  of  men  of  the  vicinage  with  the  judg- 
ment over  facts,  as  it  does  the  presiding  judge  over  law,  will  not 
permit  this  court  in  the  last  resort  to  allow  the  judge  to  control  the 
jury  ad  infinitum  upon  facts,  where  there  is  evidence  (though  it  be 
comparatively  weak)  on  which  repeated  findings  may  rest."  This 
case,  72/205;  74/377. 

498.   Streets;  bridges. 

If  a  municipal  corporation  does  not  use  ordinary  care  and  diligence 
to  make  or  keep  a  bridge  over  a  ditch  in  one  of  its  highways,  whether 
constructed  by  it  or  not,  a  safe  and  convenient  crossing  for  those 
using  it  as  a  passway  over  the  ditch,  both  by  day  and  night,  it  would 
be  chargeable  with  negligence,  and  liable  for  whatever  damages  may 
be  sustained  in  consequence  thereof.  Town  of  Belton  v.  Vinton, 
73/99. 

Where  upon  the  trial  of  an  action  for  damages  against  a  city,  for 
physical  injuries  alleged  to  have  been  caused  by  a  defective  bridge, 
it  appeared  from  the  evidence  submitted  in  behalf  of  the  plaintiff 
that  the  bridge  in  question  extended  from  the  street  to  the  sidewalk 
over  a  drainage  ditch,  not  at  a  regular  public  crossing  or  street  in- 
tersection, and  was  built  solely  for  the  convenience  of  an  owner  of 
abutting  land,  and  was  not  in  general  use  by  the  public  and  was  of 
no  public  utility :  Held,  that  the  granting  of  a  nonsuit  was  proper, 
although  it  further  appeared  that  prior  to  the  plaintiff's  injuries  the 
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city,  after  taking  up  the  bridge  for  the  purpose  of  deepening  the 
ditch,  had  replaced  the  same  and  had  subsequently  made  some  re- 
pairs upon  it,  and  that  some  of  the  public  used  it.  Crawford  v,  M. 
&C.  of- Griffin,  113/562. 

In  Mayor,  etc.,  of  Rome  v.  Dodd,  58/238,  the  plaintiff  fell  through 
a  hole  in  a  bridge  across  a  ditch  in  one  of  the  defendant's  streets, 
and  was  injured.  The  hole  had  been  there  for  six  weeks.  The  rule 
as  to  the  liability  of  municipalities,  stated  in  Perdue's  case,  supra, 
was  repeated  and  enforced.    Cited,  7Z/S9\  113/564. 

Although  the  charter  of  the  city  may  not,  in  express  terms,  confer 
the  power  or  impose  the  duty  of  keeping  the  streets  and  bridges 
within  the  corporate  limits  in  proper  condition  and  repair,  yet  where 
the  charter  grants  to  the  corporate  authorities  the  power  to  "impose 
such  taxes  upon  all  the  real  and  personal  estate  within  the  corporate 
limits  of  said  city  as  they  shall  deem  necessary  for  the  support  of 
the  government  of  said  city,  or  for  other  purposes,  and  *  *  *  en- 
force the  collection  of  the  same,"  and  where  these  authorities  have 
asstmied  and  exercised  corporate  functions  over  the  streets  and 
bridges,  and  have  negligently  constructed  or  failed  to  keep  in  repair 
a  bridge  upon  one  of  the  public  streets,  whereby  a  traveler  crossing 
the  same  sustains  a  personal  injury,  the  corporation  is  liable  to  make 
ccHnpensation  in  damages,  though  no  right  of  action  be  given  by  the 
charter  or  any  statute.  The  right  to  redress  for  an  injury  occasioned 
by  a  defective  structure  erected  and  maintained  by  the  corporation 
upon  the  public  highway  within  the  city  is  a  right  derived  from  the 
common  law,  and  may  be  recognized  and  enforced  under  the  circum- 
stances of  the  present  case.  City  of  Greensboro  v.  McGibbory, 
93/672.    Cited,  100/360;   125/61;   127/131. 

In  City  Council  v.  Hudson,  94/135,  it  was  held  that  according  to 
the  decision  in  this  case  when  before  this  court  the  first  time 
(88/599),  it  was  not  incumbent  on  the  plaintiff,  in  order  to  estab- 
lish liability  on  the  part  of  the  defendant,  to  prove  "that,  under  the 
statutes  of  South  Carolina,  the  city  is  liable  civilly  for  a  failure  to 
keep  the  bridge  in  repair."  The  approaches  to  a  toll-bridge  and  its 
abutments,  as  well  as  the  bridge  proper,  must  be  kept  in  repair  by  the 
owner,  the  whole  having  been  erected  by  him,  and,  so  far  as  appears, 
no  duty  resting  upon  the  public  to  maintain  the  approaches  or  abut- 
ments as  a  part  of  the  highway.  The  defect  complained  of  having 
existed  for  a  considerable  period  of  time,  no  question  could  properly 
arise  as  to  the  duty  of  the  owner  to  take  notice  of  it.    An  allegation 
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that  railing  was  absent  from  the  abutment  of  the  bridge  may  be  sup- 
ported by  proof  that  it  was  absent  from  the  approach  to  the  bridge. 
Lumpkin,  J.,  said :  "The  evidence  shows  that  the  entire  bridge  struc- 
ture, including  the  approaches  and  abutment  on  the  South  Carolina 
side,  had  been  erected  by  the  city  council  of  Augusta,  and  there  is 
not  in  the  record  the  faintest  suggestion  that  any  duty  rested  upon 
the  public  to  maintain  either  the  approaches  or  the  abutments  as  a 
part  of  the  highway.  The  city  council  of  Augusta  being  liable  as 
any  other  proprietor  of  a  toll-bridge  over  which  the  public  are  in- 
vited to  cross,  they  paying  for  the  privilege,  while  not  an 
insurer  of  the  persons  or  property  of  its  customers,  was 
bound,  at  least,  to  ordinary  care  respecting  the  safety  of  its 
bridge.  1  Thomp.  Neg.,  p.  317,  §  11.  The  duty  of  keep- 
ing the  bridge  in  repair  included  the  duty  of  repairing  its  ap- 
proaches and  abutments,  and  carried  with  it  a  corresponding  liability 
for  damages  for  non-repair,  and  also  liability  for  injuries  happening 
in  consequence  of  the  bridge  being  without  suitable  railings,  or  hav- 
ing railings  defective  or  out  of  repair.  Id.  pp.  563,  564,  §§  8,  9, 
and  cases  cited.  See,  also,  2  Thomp.  Neg.  770,  and  cases  there  cited. 
The  defect  complained  of  in  this  particular  case  having  existed  for 
some  time,  no  question  could  properly  arise  as  to  the  duty  of  the 
city  council  to  take  notice  of  it,  and  have  it  repaired.  Certainly  there 
was  ample  time  for  the  municipal  authorities  to  have  discovered  that 
the  railing  was  missing,  and  to  have  had  it  replaced  before  the  time 
when  the  plaintiff  was  injured.  The  approaches  and  abutments  of 
the  bridge  all  constituting,  as  above  stated,  parts  of  one  and  the  same 
structure,  an  allegation  that  railing  was  absent  frcMn  the  abutment 
was  supported  by  evidence  showing  that  it  was  absent  from  the  ap- 
proach to  the  bridge.  The  question  now  under  consideration,  with 
reference  to  the  facts  of  the  case  before  us,  is  by  no  means  the 
same  as  that  presented  in  Daniels,  90/608.  There,  having  reference 
to  the  rules  of  the  company,  and  the  statute  requiring  trains  to  slow 
down  to  a  certain  speed  before  running  on  or  crossing  any  draw- 
bridge, it  was  held  that  the  restriction  as  to  speed  applied  to  the 
bridge  proper,  and  not  to  a  long  trestle  constituting  an  approach 
thereto;  the  obvious  purpose  of  the  rules  and  of  the  statute  being  to 
prevent  the  precipitation  of  trains  into  the  river  when  the  'draw'  of 
the  bridge  was  turned  around  for  the  passage  of  boats."  See  468. 
In  Mayor,  etc.  v.  Hurst,  111/453,  it  was  held  that  a  city  is  not 
liable  for  injuries  resulting  from  the  defective  condition  of  a  bridge 
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over  a  road  on  private  property,  approached  by  a  gate,  and  in  no  way 
OMitrolled  by  the  city  or  open  to  the  public.  This  is  true  although 
the  bridge  is  within  the  corporate  limits  of  the  dty. 

499.   Streets,  gullies  in. 

In  Mayor  v.  Cooley,  55/17,  it  appeared  that  on  a  dark,  rainy 
night,  the  plaintiff,  who  was  unacquainted  with  the  street,  fell  into  a 
deep  ditch  or  gully  across  one  of  the  public  streets  of  the  city,  and 
which  the  defendant  willfully  allowed  to  remain  there.  It  had  been 
there  for  some  time  and  must  have  been  known  to  the  defendant. 
On  the  trial  evidence  which  was  offered  to  show  a  want  of  means 
with  which  to  keep  that  street  in  repair,  without  detriment  to  more 
important  streets,  was  held  to  be  irrelevant. 

In  Trippe  v.  City  of  Atlanta,  68/834,  it  was  held  that  a  declara- 
tion alleging  the  following  facts  made  a  prima  facie  case  and  was  not 
demurrable.  Plaintiff  was  riding  along  one  of  the  streets  of  the 
dty,  when  his  horse  became  frightened  and  ran  away.  Plaintiff 
succeeded  in  stopping  him,  when  he  began  to  kick  against  the  dash- 
board, and  plaintiff  sprang  from  the  buggy.  The  street  for  some 
distance  in  that  vicinity  was  in  very  bad  condition,  and  had  been  so 
for  a  considerable  time,  and  the  city  had  notice  of  the  fact;  there 
were  deep  and  ragged  gullies  washed  in  the  street  and  in  the  bottom 
of  one  of  them  was  a  deep  and  narrow  rut ;  into  this  plaintiff's  foot 
stepped,  and  being  unable  to  keep  his  equipoise,  he  fell,  his  leg  was 
broken,  and  he  was  badly  injured.  The  injury  would  not  have  re- 
sulted but  for  the  gully  which  defendant's  negligence  allowed  to  re- 
main in  its  street,  and  was  exclusively  and  wholly  caused  thereby. 

There  is  no  rule  of  law  in  this  State  that  where  a  defect  or  danger- 
ous excavation  exists  in  a  highway  and  is  known  to  one  who  elects  to 
use  such  highway,  such  election,  even  if  justified  by  the  dictates  of 
ordinary  prudence,  must,  as  a  matter  of  law,  entail  the  consequences 
of  a  want  of  ordinary  care  and  prudence.  Where  a  ditch  or  gully 
has  been  left  open  for  several  months  on  the  side  of  a  public  alley  in 
a  dty,  the  alley  being  used  generally  as  a  thoroughfare  and  being  a 
part  of  the  street,  it  is  not  such  contributory  negligence  per  se,  on 
the  part  of  a  person  living  near  the  alley,  having  knowledge  of  such 
ditch  or  gully,  to  walk  on  the  alley  to  her  home  at  night,  as  she  had 
done  on  previous  occasions,  instead  of  taking  another  way  to  her 
home,  as  will  justify  a  judgment  of  nonsuit.  It  is  for  the  jury  to 
determine,  from  all  the  facts  and  circumstances,  whether  the  location 
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of  the  ditch,  and  the  hazard  to  result  from  an  attempt  to  walk  on 
the  alley  at  night,  was  so  great  that  the  plaintiff,  with  knowledge  of 
the  defect,  could  not,  as  a  reasonably  prudent  person,  in  the  exercise 
of  ordinary  care,  have  elected  to  use  said  highway  instead  of  taking 
another  route  to  her  home.  Harrell  v.  Mayor  &  Council  of  Macon, 
1  G.  A.  413.    Cited,  2  G.  A.  380;  8  G.  A.  718. 

600.   Streets;  sewer  open;   subcontractor. 

In  Mayor  and  Aldermen  of  Savannah  v,  Waldner,  49/316,  it  ap- 
peared that  the  city  let  out  to  Van  Horn  the  contract  to  build  a 
sewer.  He  sublet  the  job.  The  contract  stipulated  that  the  work 
should  be  done  under  the  supervision  of  the  city  surveyor,  to  see 
that  the  contract  was  complied  with.  It  contained  no  provision  to 
the  effect  that  the  contractors  should  erect  lights  at  night.  In  doing 
the  work,  the  subcontractors  opened  a  sewer  eight  or  nine  feet  deep 
across  a  public  street.  There  were  no  lights  placed  at  the  opening  to 
warn  persons  passing.  At  night,  plaintiff  was  passing  along  the 
street  on  horseback.  His  horse  stumbled  and  fell  into  the  open 
sewer,  and  the  injury  to  the  plaintiff  followed.  The  contest  in  the 
case  was  whether  the  city  or  the  contractors  doing  the  work  were 
liable.  The  court  held :  "It  is  the  duty  of  a  municipal  corporation, 
vested  by  law  with  authority  over  the  streets,  whilst  dangerous 
works,  such  as  sewers,  etc.,  are  being  constructed  across  a  street,  to 
have  proper  precautionary  measures  taken  to  prevent  accidents  to 
passengers  during  such  construction,  whether  the  same  is  being  done 
by  the  corporation  through  its  own  servants,  or  by  contract,  or  by 
subcontractors  under  a  primary  contractor.  Such  duty,  at  least,  in 
the  case  of  independent  contractors  or  subcontractors,  is  not  founded 
on  the  principles  of  respondeat  superior,  but  is  dedudble  from  the 
authority  in  the  corporation  over  the  streets  and  the  obligation  flow- 
ing therefrom  to  protect  the  public  against  nuisances  or  dangerous 
obstructions  in  the  highways  of  the  city."  Tripp,  J.,  said :  "Upon 
principle  and  authority  we  hold  that  if  the  builders  of  the  sewers 
negligently  left  it  unguarded,  by  not  having  proper  barriers,  or 
lights,  or  other  protection  against  danger,  and  it  was  permitted  to 
continue  for  an  unreasonable  or  unnecessary  time  by  the  municipal 
authorities,  who  had  notice,  or  there  are  facts  from  which  notice 
could  be  reasonably  inferred,  they  ace  liable  for  injuries  resulting 
from  such  neglect  to  perform  their  duty."    Cited,  66/309. 
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501.  Streets,  water-plng  in. 

In  City  of  Columbus  v.  Sims,  94/483,  the  plaintiff  sued  for  injuries 
sustained  by  him  by  driving  his  buggy  at  night  against  a  water-plug 
or  hydrant  in  one  of  the  streets.  He  claimed  that  the  dty  had 
caused  this  plug  to  be  placed  in  the  roadway  used  for  vehicles  (the 
usual  place  for  locating  such  plugs  being  in  the  center  of  the  street), 
and  that  there  were  no  lights  to  give  warning  of  the  location  of  the 
plug.  The  court  charged  the  jury :  "The  city  having  undertaken  to 
light  its  streets,  it  was  their  duty,  after  they  undertook  to  light  that 
street,  to  have  lighted  the  street  in  such  manner  as  parties  could  see 
any  obstruction  in  the  street."  It  was  held  that  a  city  which  is 
under  no  statutory  obligation  to  light  its  streets  is  not,  as  matter  of 
law,  botmd,  when  lighting  them  voluntarily,  to  do  it  in  such  a  manner 
as  to  enable  persons  using  them  to  see  any  obstruction  that  the  city 
may  have  placed  in  the  street,  irrespective  of  whether  the  obstruc- 
tion, such  as  a  water-plug,  was  a  reasonable  and  proper  one  or  not. 

502.  Streets,  steps  adjoining  at  railroad. 

A  street  in  the  city  of  Atlanta  crosses  the  track  of  a  railroad,  and 
the  railroad  company  negligently  allowed  a  pair  of  steps  joining  a 
part  of  the  street  where  it  crosses  the  right  of  way  of  the  railroad 
to  be  out  of  repair  and  in  a  defective  and  dangerous  condition.  M. 
was  injured  by  it.  He  sued  the  city  to  recover  damages  for  his  in- 
jury, and  it  was  held  that  a  municipal  corporation  having  the  care 
and  control  of  the  streets  is  bound  to  see  that  they  are  kept  safe  for 
the  passage  of  persons  and  property.  If  this  duty  should  be  neg- 
lected, and  one  should  be  injured  on  account  of  such  neglect,  the 
corporation  will  be  liable  for  the  damages  sustained.  Railroad 
Company  v.  City  of  Atlanta,  74/774.    Cited,  78/287,  780;  113/156. 

603.    Streets,  railroad-cnt  in. 

In  Jackson  v.  City  Council,  88/466,  it  was  shown  that  the  plain- 
tiff's horse  was  injured  by  falling  into  a  railroad-cut  which  defend- 
ant had  allowed  to  be  made  across  a  public  street,  and  which  had, 
with  the  knowledge  of  defendant,  remained  open  without  a  bridge 
or  road  excavation  being  built  or  made  over  or  at  the  cut,  and  without 
a  guard-rail  or  other  thing  for  the  protection  of  the  public.  It  was 
held  that  there  was  evidence  on  which  to  submit  the  case  to  the  jury, 
and  the  court  erred  in  granting  a  nonsuit. 
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604.  Streets;  material  used  by  property-owners. 

Property-owners  placed  material  in  a  street  for  the  purpose  of 
paving  in  front  of  their  residences.  A  city  ordinance  required  them 
to  prepare  and  place  lights  thereon  during  the  night,  so  as  to  warn 
persons  passing  along  the  street  of  the  obstructions.  The  lights 
were  not  so  placed,  and  in  consequence  thereof,  the  plaintiff  was  in-^ 
jured  while  passing  along  the  street.  It  was  held  that  if  the  proper 
officers  or  agents  of  the  city  had  notice  of  the  failure  and  neglect 
to  place  the  lights  themselves  or  to  require  it  to  be  done,  or  if  the 
failure  occurred  for  a  sufficient  length  of  time  before  the  injury  to- 
have  required  the  proper  agent  or  officers  of  the  city  to  have  known 
it  in  the  exercise  of  ordinary  care  and  diligence ;  and  they  failed  to- 
place  the  lights  themselves  or  require  it  to  be  done,  and  the  plaintiff 
when  passing  along  the  street  was  injured  by  reason  of  the  failure  to 
provide  lights,  and  she  could  not  have  avoided  the  injury  by  the 
exercise  of  ordinary  care,  then  she  could  recover;  but  if  the  officers 
or  agents  of  the  city  did  not  have  notice  of  the  failure  to  light  the 
obstruction,  and  such  failure  did  not  occur  for  a  sufficient  length  of 
time  before  the  injury,  so  that  they  ought  to  have  known  of  it  in 
the  exercise  of  ordinary  care  and  diligence,  then  the  plaintiff  could 
not  recover.  This  case  is  distinguished  from  Donnelly's  case,. 
71/258,  by  the  fact  that  special  permission  had  to  be  obtained  in  that 
case  to  make  the  improvement.  The  city  was  thus  notified  of  the 
obstruction.    Lewis  v.  City  of  Atlanta,  77/756.    Cited,  93/667. 

A  city  may  by  reasonable  ordinance  limit  the  amount  of 
space  in  the  street  which  may  be  occupied  by  material  assembled 
few  the  erection  of  a  building  on  an  abutting  lot.  A  violation  of  such 
an  ordinance  is,  as  against  a  member  of  the  public  using  the  street 
for  ordinary  travel  and  injured  by  reason  of  such  violation,  per  se 
wrongful  and  negligent;  and  the  court  may  so  instruct  the  jury. 
William  Bensel  Construction  Co.  v.  Homer,  2  G.  A.  369. 

606.  Streets;  obstruction  by  fire  company. 

The  primary  purpose  of  a  street  is  for  passage  and  travel,  and  any 
unauthorized  obstruction  of  its  free  use  comes  within  the  definition  of 
a  nuisance;  and  such  obstruction  as  would  leave  the  street  in  an 
unsafe  condition  or  impair  its  use  in  an  unreasonable  manner  or  for 
an  unreasonable  time  would  render  the  city  liable  for  any  damage 
resulting  therefrom.    But  the  right  of  the  public  to  use  a  street  is. 
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subject  to  such  reasonable  and  necessary  limitations  as  the  city  may 
impose  upon  it.  Therefore,  so  long  as  an  obstruction  placed  upon 
a  street  is  temporary  and  reasonable  in  its  character,  and  is  intended 
for  the  public  safety  and  convenience,  its  existence  furnishes  no 
cause  for  complaint  A  good  fire  department  is  both  necessary  and 
useful  to  a  city,  and  its  efficiency  is  promoted  by  parades  and  prac- 
tice. Hence  to  temporarily  obstruct  passage  by  stretching  ropes 
across  a  street  during  a  parade  or  practice  of  the  fire  department 
does  not  furnish  any  groimd  for  damages  against  a  city.  Simmon 
V.  City  of  Atlanta,  67/618. 

506.   Remedy  over  against  wrong- doer. 

A  municipal  corporation  has  a  remedy  over  against  a  private  party, 
or  railroad  company,  who  has  so  used  the  streets  as  to  produce  an 
injury,  unless  the  municipal  corporation  concurred  in  the  wrong.  In 
a  suit  brought  by  the  corporation  to  recover  a  sum  of  money  as 
damages,  which  the  corporation  has  been  compelled  by  suit  to  pay 
to  one  who  has  been  injured  by  a  defect  in  the  streets,  and  which 
injury  occurred  on  a  railroad-crossing,  the  record  of  the  former 
suit  is  admissible  evidence,  if  the  railroad  company  had  notice  of  the 
pendency  of  the  former  suit,  and  was  requested  by  the  municipal 
corporation  to  come  forward  and  defend  it.  The  judgment,  notice 
having  been  given  to  the  railroad  company,  would  be  conclusive  as 
between  the  city  and  the  railroad  company  as  to  the  right  of  the 
injured  party  to  recover,  and  as  to  the  amount  that  might  be  re- 
covered by  the  city  against  the  railroad  company.  But  such  judg- 
ment would  only  be  prima  fade  true  that  a  recovery  could  be  had 
against  the  railroad  company  for  negligent  conduct  of  its  agents  and 
employees;  it  would  be  competent  for  the  railroad  company  to  show 
that  it  was  under  no  obligation  to  keep  the  streets  in  safe  condition, 
and  that  it  was  not  through  its  default  that  the  accident  happened. 
If  it  aiq>ears  that  there  was  fault,  both  on  the  part  of  the  corpora- 
tion and  the  railroad  company,  the  former  can  not  recover,  for  the 
reason  that  one  of  two  joint  wrong-doers  can  not  have  contribution 
from  the  other.  W.  &  A.  R.  R.  v.  City  of  Atlanta,  74/774.  Cited, 
78/2S7,780;  113/156.  The  same  principle  was  determined  in  Faith 
V.  City  of  Atlanta,  78/779.    Cited,  6  G.  A.  50. 

Where  a  judgment  for  damages  has  been  recovered  against  a 
mtmicipality  for  negligence  in  permitting  a  dangerous  obstruction  to 
be  erected  and  maintained  in  the  street,  and  the  owner  of  the  abut- 
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ting  property  who  erected  and  maintained  the  obstruction  has  been 
duly  and  timely  vouched  into  court  to  defend  the  suit,  in  a  suit  by 
tiie  municipality  over  against  the  vouchee  the  judgment  against  the 
former  is  conclusive  against  the  latter  as  to  the  right  of  the  injured 
party  to  recover  the  amount  of  the  verdict,  and  as  to  all  defenses 
that  either  the  municipality  or  the  party  vouched  could  have  set  up 
in  the  first  suit,  and  which  were  actually  set  up  and  passed  upon  in 
that  suit  See  Code,  §  5821  (5234).  Byne  v.  Mayor  &  Council  of 
Americus,  6  G.  A.  48. 

Inasmuch  as  the  Code,  §  910,  requires  that  certain  claims  against 
mtmicipal  corporations  shall  be  presented  for  adjustment  to  the  mu- 
nicipal authorities  before  suit  can  be  brou^t  thereon,  and  allows 
such  authorities  thirty  days  within  which  to  consider  and  act  upon 
such  a  claim,  suit  can  not  be  brought  upon  such  a  claim  until  after 
the  municipal  authorities  have  acted  upon  the  claim  or  after  the 
expiration  of  thirty  days  from  the  time  the  claim  is  presented,  tmless 
there  is  a  legal  excuse  for  failure  to  comply  with  the  provisions  of 
the  act.    Saunders  v.  City  of  Fitzgerald,  113/619. 
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CHAPTER  33. 
ACCORD  AND  SATISFACTION. 

607.  What  is  accord  and  satisfaction. 

608.  To  be  available  as  a  defense  it  must  be  pleaded. 

509.  There  must  be  a  consideration  for  the  release. 

510.  To  avoid  the  release  for  fraud  the  fruit  of  the  contract  must  bs 

restored  before  suing. 

511.  Where  not  necessary  to  refund. 

512.  When  estopped  from  claiming  that  release  is  not  binding. 

513.  Attorney's  fees. 

607.  What  is  accord  and  satisfaction. 

Accord  and  satisfaction  is  where  the  parties,  by  a  subsequent 
agreement,  have  satisfied  the  former  one,  and  the  latter  agreement 
has  been  executed.  The  execution  of  a  new  agreement  may  itself 
amount  to  a  satisfaction,  where  it  is  so  expressly  agreed  by  the 
parties,  and  without  such  agreement,  if  the  new  promise  is  founded 
on  a  new  consideration,  taking  of  it  is  a  satisfaction  of  the  former 
contract.    Code,  §  4326  (3732). 

A  paper  signed  solely  by  a  party  who  claims  a  cause  of  action 
against  another  as  a  tort-feasor,  acknowledging  the  payment  of  cer- 
tain sums  of  money  as  in  full  settlement  thereof,  subject  to  certain 
terms  and  conditions  therein  expressed,  is  to  be  considered  as  an 
accord  on  condition  or  conditional  release;  and  the  failure  of  the 
allied  tort-feasor  to  comply  with  the  conditions  does  not  render 
him  liable  ex  contractu  as  for  a  breach  of  the  condition.  Non- 
compliance with  the  conditions  of  the  settlement  will  prevent  the 
settlement  from  being  pleaded  as  a  full  accord  and  satisfaction  to 
the  original  liability.  Equity  in  a  proper  case  will  reform  a  contract 
so  as  to  make  it  speak  the  actual  agreement  between  the  parties; 
but  courts  will  not  make  contracts  for  parties  under  the  guise  of 
reforming  a  unilateral  tmdertaking.    Cox,  133/763. 

Evidence  of  compromise  is  excluded  because  inherently  harmful 
and  calculated  to  leave  the  impression  on  the  minds  of  the  jury  that 
the  settlement  was  an  admission  of  responsibility,  even  though  cou- 
pled with  a  denial  of  liability.  The  rule  excludes  propositions  of 
compromise  between  the  parties  also  excludes  evidence  of  compro- 
mise between  the  defendant  and  third  persons  damaged  in  the  same 
casualty.    The  error  in  admitting  incompetent  evidence  as  to  a  set- 
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tlement  was  not  cured  by  the  fact  that  the  defendant  itself  offered 
the  writing  in  evidence  to  show  that  it  contained  a  denial  of  liabil- 
ity.   Wallace  &  Co.,  122/547. 

In  the  trial  of  an  action  against  a  railroad  company  for  per- 
sonal injuries,  where  the  defendant  introduced  in  evidence  a  peti- 
tion in  a  suit  by  the  plaintiff  against  another  corporation,  filed  be- 
fore the  date  of  the  injury  alleged  to  have  been  received  at  the 
hands  of  the  railroad  company,  in  which  petition  there  are  allega- 
tions that  the  plaintiff  has  sustained  serious  personal  injuries  at 
the  hands  of  the  defendant  therein  named,  and,  upon  cross-examina- 
tion, the  plaintiff,  in  response  to  a  question  by  defendant's  counsel, 
testified,  "I  did  get  money ;  he  paid  me  for  my  time,"  the  fact  that 
the  plaintiff,  over  objection  of  cotmsel  for  the  defendant,  on  his 
redirect  examination  was  permitted  to  tell  how  much  money  he 
received,  furnishes  no  ground  for  reversing  the  judgment  of  the 
court  below  denying  a  motion  for  new  trial.    Gentry,  128/429,  507. 

608.   To  be  available  as  a  defense  it  must  be  pleaded. 

Testimony  offered  for  the  purpose  of  proving  an  accord  and 
satisfaction  is  inadmissible  in  behalf  of  a  defendant  whose  answer 
does  not  set  up  a  defense  to  which  such  testimony  would  be  ap- 
plicable.   Ingram  v.  Hilton  &  Dodge  Lumber  Co.,  108/194. 

In  Clem,  80/534,  there  was  a  special  plea,  which  was  a  sort  of 
composite  plea,  embracing  accord  and  satisfaction,  covenant  not  to 
sue,  and  estoppel.  All  these  special  elements  rested  upon  the  al- 
leged payment  of  $100  as  a  consideration,  and  allied  acceptance 
thereof  by  the  plaintiff.  The  plea  set  up  that,  in  consideration  of 
$100,  there  was  an  accord  and  satisfaction,  a  covenant  not  to  sue, 
and  that  the  plaintiff  was  thereby  estopped.  Bleckley,  C.  J.,  in  ref- 
erence to  an  assignment  of  error  on  the  charge  of  the  court,  said: 
"The  complaint  is  that,  if  there  was  a  contract  of  accord  and 
satisfaction  partly  performed,  the  plaintiff  could  not  rescind  as  to 
the  part  performed  without  restoring  the  defendant  to  its  original 
condition;  and  this  is  certainly  the  ordinary  rule  of  rescission, 
where  it  is  not  a  matter  of  mutual  consent.  Code,  §  4306  (3712). 
But  the  rule  does  not  apply  to  accord  and  satisfaction,  because, 
in  order  for  there  to  be  accord  and  satisfaction,  the  accord  must 
be  executed.  That  is  what  makes  the  satisfaction.  As  long  as 
the  accord  is  executory,  although  it  is  partially  performed,  the 
original  cause  of  action  is  not  extinguished,  and  an  action  may  be 
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brought  upon  it,  and  the  remedy  for  the  defendant  is  to  plead  his 
part  performance  as  satisfaction  pro  tanto.  He  gets  credit  for  all 
he  has  paid  upon  it,  but  the  right  of  action  is  not  extinguished  by 
an  accord  merely  without  complete  satisfaction,  where  the  parol 
contract  is  that  performance  is  to  constitute  the  satisfaction.  If  a 
promise  is  to  constitute  it  before  performance,  then  the  accord  is  ex- 
ecuted by  the  promise ;  but  here  there  is  no  plea  whatever  that  any 
promise  was  accepted  in  satisfaction,  or  made  in  satisfaction.  The 
plea  was  that  the  payment  of  $100 — the  actual  payment — ^and  the 
acceptance  of  it,  were  the  satisfaction.  If  there  has  been  a  plea 
to  the  effect  that  the  parties  made  an  accord,  and  that  the  plaintiflF 
accepted  the  promise  of  the  defendant  as  a  satisfaction,  which 
promise  was  so  and  so,  setting  out  the  same,  and  the  plea  had  been 
supported  by  proof,  so  as  to  come  within  the  terms  of  the  spirit 
of  the  Code,  §§  4326,  4327  (3732,  3733)  on  the  subject,  then  there 
would  have  been  no  power  to  retreat;  but  the  evidence  indicated 
that  the  real  contract  ultimately  made  between  the  parties  was, 
that  the  railroad  company  would  pay  Clem's  expenses,  doctor's 
bills,  drug  bills,  and  continue  him  on  wages  while  he  was  disabled, 
and  afterwards  continue  him  in  its  employment  on  wages  as  long 
as  he  complied  with  the  rules  of  the  company — give  him  permanent 
emplo)rment.  That  was  the  contract  which  the  evidence  appears 
to  establish.  The  right  to  have  wages  when  he  did  not  work,  the 
right  to  have  his  medical  and  drug  bills  paid,  and  the  right  to 
continue  permanently  in  employment,  would  form  a  good  considera- 
tion for  relinquishing  his  right  of  action  for  the  tort.  A  promise 
of  these  benefits  would  suffice  for  the  performance,  if  accepted  as 
such.  It  would  give  a  right  of  action  against  the  company  for  a 
breach  of  the  promise.  The  making  of  the  promise  would  be  the 
performance  of  the  accord,  and  would  therefore  amount  to  a  satis- 
faction of  the  tort.  For  such  a  promise  to  be  available  in  bar,  it 
must  be  pleaded  and  its  acceptance  averred." 

609.   There  must  be  a  consideration  for  the  release. 

In  Olds,  77/673,  the  plaintiff  applied  for  a  ticket  to  take  him 
from  S.  to  L.  The  agent  gave  him  one  from  S.  to  A.,  which  was 
in  the  opposite  direction.  On  the  train  to  L.  he  produced  the 
ticket,  the  conductor  objected  to  it  and  put  him  off.  Afterwards 
the  company  refunded  the  money  he  paid  for  the  ticket  When 
he  sued  to  recover  damage^  for  his  injuries,  the  company  plead 
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accord  and  satisfaction  founded  oa  the  return  of  the  money.  It 
was  of  no  avail  as  there  was  no  evidence  that  in  receiving  the 
money  he  intended  to  settle  the  wrongs  done  him. 

Where  a  railroad  company  negligently  inflicts  a  personal  injury 
on  one  of  its  employees,  and  thereupon  has  him  treated  ior  the 
injury  by  the  company's  surgeon,  a  payment  made  by  the  company 
to  the  surgeon  even  at  the  employee's  request,  is  no  consideration 
for  a  release  by  the  employee  to  the  company  for  all  damages  oc- 
casioned by  the  injury,  the  company  being  liable  for  expenses  of 
treatment  which  the  injury  occasioned.     Walker,  92/485. 

Carlton,  81/531,  brought  suit  to  recover  damages  for  injuries 
sustained  while  engaged  in  coupling  cars.  At  the  time  he  was 
employed  he  entered  into  a  written  contract  which  provided,  among 
other  things,  that  if  he  was  hiut  while  in  defendant's  service,  by 
its  negligence,  he  should  be  paid  wages  until  he  was  able  to  work 
for  not  exceeding  six  months.  The  injury  occurred  on  the  17th 
of  February,  and  on  the  19th  of  March,  when  there  was  due  him 
for  wages  up  to  that  date  $32.50,  he  signed  the  following  paper: 
"While  employed  by  the  Western  &  Atlantic  Railroad  Company 
upon  its  road,  I  was  injured  on  or  about  the  17th  day  of  February, 
by  being  jerked  off  a  car  and  having  my  hips  and  back  injured, 
and  the  Western  &  Atlantic  Railroad  Company  having  agreed  to 
pay  thirty-two  and  50-lOOths  dollars  in  full  for  all  wages  due  me 
to  date,  and  in  full  for  all  damage  which  I  have  sustained  on  ac- 
count of  said  injury,  I  hereby  acknowledge  receipt  of  said  sum 
in  full  satisfaction  as  afcs-esaid,  and  in  full  of  all  demands  to  this 
date.  Atlanta,  Ga.,  Mch.  19,  1886.  S.  M.  Carlton.  Approved,  W* 
C.  Morrill,  V.  P."  The  court  charged  the  jury  that  the  legal 
effect  of  that  contract  of  settlement  barred  the  right  of  plaintiff 
to  recover.  The  charge  was  held  to  be  error,  and  Blandford,  J., 
said:  "What  was  settled  between  the  parties,  and  what  did  the 
plaintiff  receive?  He  received  his  wages  for  one  month;  the  wages 
which  the  company  by  its  contract  had  bound  itself  to  pay  him. 
Any  agreement  on  his  part  to  receive  his  wages  in  satisfaction  of 
the  damages  he  might  be  entitled  to  on  account  of  injury  sustained 
by  him  by  reason  of  the  company's  negligence  would  be  a  nudum 
pactum,  and  would  not  bar  his  recovery.  It  does  not  appear  that 
the  wages  were  in  dispute.  It  was  shown  that  he  was  entitled  to 
$1.25  a  day;  and  that  he  was  paid  for  a  month  of  working  days, 
which  amounted  to  $32.50.    To  this  amount  he  was  entitled;  and 
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he  was  entitled  to  more.  The  company  was  botmd  by  the  contract 
entered  into  at  the  time  of  his  emplo)rment  to  pay  him  his  wages 
for  six  months,  or  until  his  recovery,  in  case  of  his  being  injured 
by  the  compan/s  negligence.  And  the  fact  that  they  paid  him  the 
wages  is  good  evidence  that  he  was  injured  by  the  negligence  of 
the  company.  Indeed,  he  showed  by  his  evidence  that  he  was  hiut 
without  fault  on  his  own  part,  and  the  presumption  in  such  case 
is  that  the  company  was  at  fault.  But  if  he  received  the  amount 
stated,  or  less  than  that,  in  satisfaction  of  his  wages,  he  would 
be  bound  by  it,  so  far  as  his  wages  were  concerned.  But  it  does 
not  appear  that  he  received  an3rthing  at  all  for  his  damages.  It 
should  have  been  left  to  the  jury  to  determine  whether  or  not  the 
wages,  as  well  as  the  damages,  were  in  dispute,  and  it  was  for  them 
to  determine  whether  or  not  the  settlement  covered  all."  Plaintiflf 
in  an  action  for  personal  injuries,  may  testify  to  the  circumstances 
tmder  which  he  signed  an  instrument  claimed  to  be  a  release  of  the 
demand  sued  on,  and  that  the  instrument  introduced  by  defendant, 
to  which  his  signature  is  attached,  and  which  he  was  asked  if  he 
had  signed,  was  not  in  fact  the  instrument  signed  by  him,  though 
defendant's  vice-president,  who  procured  the  release,  be  deceased. 

In  Petty,  109/666,  it  was  held  that  a  contract  between  an  em- 
ployee and  his  master,  or  another  acting  in  the  latter's  interest, 
by  the  terms  of  which  the  employee,  when  physically  injured, 
whether  as  a  result  of  his  own  n^ligence  or  not,  or  when  sick,  is 
to  receive  pecuniary  and  other  valuable  benefits,  and  which  stipu- 
lates that  his  voluntary  acceptance  of  any  of  such  benefits  in  case 
of  injury  is  to  operate  as  a  release  of  the  master  from  all  liability 
on  account  thereof,  is  not  contrary  to  public  policy.  That  such  a 
contract  secured  to  the  employee  substantial  benefits,  and  that  the 
master  contributed  to  the  fund  for  the  payment  thereof,  constituted 
a  valuable  consideration,  as  to  the  employee ;  and  this  is  true  though 
he  himself  made  a  small  monthly  contribution  to  that  fund.  A 
ccmtract  of  this  kind  is  not  wanting  in  mutuality.  The  acceptance 
by  an  injured  employee  of  any  benefit  under  a  contract  of  the  kind 
indicated  is  an  election  on  his  part  to  look  exclusively  to  that 
source  for  compensation  on  account  of  the  injury,  and  amounts  to 
a  complete  accord  and  satisfaction  of  his  claim  for  damages  against 
his  master  therefrom  arising.    Cited,  115/853. 

A  stipulation  manifestiy  designed  for  the  benefit  of  the  company, 
to  the  eflFect  that  a  beneficiary  would  not  be  paid  under  the  relief 
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and  hospital  system  unless  the  employee  first  filed  with  the  proper 
officers  of  this  department  satisfactory  releases,  does  not  aulliorize 
one  who  has  received  benefits  at  the  hands  of  this  department  in 
accordance  with  his  terms  of  membership  therein,  to  prosecute  his 
claim  for  damages  merely  because  he  has  failed  or  refused  to  exe- 
cute such  a  release.    Carter,  115/853. 

In  Crusselle  v.  Pugh,  67/430;  71/744,  it  was  alleged  that  plaintiflf 
was  employed  by  defendant  as  a  striker  for  a  blaster,  who  was  also, 
in  the  employment  of  defendant;  that  by  reason  of  the  negligence 
of  the  blaster  he  was  injured,  and  as  part  compensation  for  the 
injury  defendant  agreed  to  let  the  plaintiff  have  a  certain  house 
and  lot  for  life;  that  plaintiff  occupied  the  place  for  some  years, 
and  was  then  ejected  by  defendant.  It  was  held,  that  a  blaster  lost 
his  eyes  while  in  the  service  of  the  owner  of  a  rock-quarry,  or  of 
his  contractor  or  lessee,  and  that  the  owner  gave  him  a  house  and 
lot  for  life,  as  compensation  for  the  injury  received,  and  to  prevent 
any  suit  against  himself  or  his  lessee,  furnished  a  good  and  valua- 
ble consideration  to  support  a  conveyance  so  made.  The  injured 
blaster  having  been  in  possession,  imder  such  a  settlement,  for  more 
than  seven  years,  and  being  unable  to  give  security  in  order  to  resist, 
by  counter-affidavit,  a  warrant  to  dispossess  him,  if  the  feoflfer 
caused  him  to  be  ejected  under  such  a  warrant,  it  was  a  tort  for 
which  a  recovery  could  be  had. 

610.    To  avoid  release  for  fraud  the  fruit  of  the  contract 
must  be  restored  before  suing. 

In  Hayes,  83/558,  the  plaintiff  sued  for  damages  for  personal 
injuries.  The  defendant  pleaded  the  general  issue  and  accord  and 
satisfaction  in  this,  that  the  parties  had  agreed  upon  a  settlement 
by  which  defendant  had  received  $100  in  satisfaction  of  his  in- 
juries and  had  also  released  his  right  of  action  for  damages.  The 
plaintiflf  attempted  to  reply  to  this  plea  by  showing  that  the  agree- 
ment of  settlement  was  procured  from  him  by  fraud.  It  was  held 
that  he  could  not  successfully  reply  by  showing  that  the  agreement 
of  release  was  procured  by  fraud  without  also  showing  that  befcwe 
commencing  suit,  he  had  tendered  to  the  defendant  the  sum  received 
with  demand  of  return  of  what  defendant  received  from  him,  thus 
rescinding  the  settlement.  Blandford,  J.,  said :  "While  fraud  may 
vitiate  or  avoid  all  contracts,  the  contract  is  nevertheless  not  void, 
but  voidable  only,  at  the  instance  of  the  person  defrauded.     He 
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who  perpetrates  the  fraud  can  not  avoid  the  same,  or  vitiate  it, 
on  account  of  his  own  conduct.  It  may  be  a  good  contract  until 
it  is  avoided  by  the  action  or  at  the  instance  of  him  who  is  de- 
frauded. Though,  because  of  the  fraud,  the  injured  party  may  in 
certain  cases  terminate  it,  and  require  a  restoration  of  the  status 
quo,  in  technical  language,  the  contract  is  said  to  be  voidable,  not 
void.  Big.  Frauds,  7Z,  74.  Something  must  be  done  by  the  party 
defrauded  before  the  contract  can  cease  to  bind.  When  that  some- 
thing has  been  done,  and  the  engagement  has  been  terminated,  the 
contract  is  said  to  have  been  rescinded,  and  the  process  by  which 
this  result  is  effected  is  called  rescission.  Id.  74.  A  contract  may 
be  rescinded,  out  of  court,  at  the  instance  of  the  party  defrauded, 
where  an  agreement  has  been  made,  and  something  of  value  has 
been  received  by  the  defrauded  party,  whether  vendor  or  purchaser 
it  matters  not.  This  must,  before  suit,  be  tendered  back  to  the 
wrong-doer  in  the  name  of  rescission,  with  demand  of  return  of 
what  the  wrong-doer  has  received.  The  object  of  the  tender  is 
to  effect  a  restoration  of  the  status  quo,  and  in  this  class  of  cases 
it  is  a  condition  precedent  to  rescission.  Id.  This  is  not  an  action 
on  the  part  of  the  defendant  to  rescind  the  contract  either  at  law  or 
in  equity,  but  it  is  an  attempt  on  his  part  to  recover  damages  which 
he  has  by  virtue  of  his  contract  of  settlement  released  to  the  plain- 
tiff in  error.  It  is  clear  that  the  contract  or  agreement  of  settle- 
ment between  these  parties  is  binding  upon  the  plaintiff  in  error, 
and  could  not  be  rescinded  or  set  aside  at  its  instance.  If  it  is  binding 
on  one  side,  it  must  be  binding  on  the  other  side,  so  long  as  the  same 
exists.  It  did  exist  at  the  time  this  action  was  brought.  It  never 
had  been  rescinded,  and  consequently,  while  it  bound  the  plaintiff 
in  error,  it  must  of  necessity  have  been  binding  upon  the  defend- 
ant in  error.  There  are  exceptions  to  the  general  rule  as  stated; 
but  the  present  case  falls  within  the  rule  stated  and  not  the  excep- 
tions thereto."  Cited,  88/598;  97/560;  109/675;  124/750;  129/216. 
This  plaintiff  claimed  that  the  company  induced  him  to  enter  into 
the  contract  by  fraudulently  persuading  him,  through  its  superin- 
taident  and  employed  physician,  to  believe  that  his  injury  was  not 
a  material  one  and  would  not  be  permanent,  and  the  allegation  was 
held  to  be  insufficient,  as  it  was  not  alleged  that  any  artifice,  trick 
or  contrivance  was  used  to  prevent  him  from  ascertaining  the  true 
nature  of  his  injury  and  its  probable  duration,  these  matters  lying 
as  much  within  his  knowledge,  or  means  of  knowledge,  as  within 
—17 
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the  knowledge  of  the  defendant,  its  officers,  agents  or  employees. 
Hayes,  89/264.    Cited,  102/139. 

Where  an  accord  and  satisfaction  is  fully  executed,  the  party  re- 
ceiving money  from  the  other  can  not  rescind  on  the  ground  of 
fraud,  or  of  his  own  mental  incompetency  to  make  a  binding  ccm- 
tract,  without  refunding,  or  oflFering  to  refund,  the  money  which 
was  the  fruit  of  the  accord  and  satisfaction.  If  any  exception  to 
this  general  rule  results  from  inabilty,  by  reason  of  poverty,  to  re- 
store the  money,  it  is  only  where  the  fraud  is  not  discovered,  or 
the  mental  disability  continues,  as  the  case  may  be,  imtil  after  the 
money  has  been  expended,  or  otherwise  put  beyond  the  power  and 
control  of  the  plaintiff.  To  use  and  appropriate  the  money,  with 
knowledge  of  the  imposition,  would  be  a  ratification  of  the  settle- 
ment.   Strodder,  94/626.    Cited,  95/263;  129/216. 

When  this  case  was  a  second  time  before  the  court  it  was  held 
that  if  the  general  rule  that  one  who,  on  the  ground  of  fraud  or  of 
mental  incompetency  to  contract,  seeks  to  rescind  an  executed  agree- 
ment of  which  he  has  received  the  fruits,  must,  before  bringing  his 
action,  make  or  offer  to  make  restoration  to  the  opposite  party, 
admits  of  any  exception  because  of  the  plaintiflf's  inability  from 
poverty  to  meet  this  requirement,  such  exception  certainly  can  not 
obtain  unless  the  fraud  remained  undiscovered  or  the  mental  in- 
capacity continued  until  after  such  fruits  had  been  put  beyond  the 
power  or  control  of  the  plaintiff.    Atkinson,  J.,  dissenting.  99/595. 

In  an  action  against  a  railroad  company  by  an  employee  to  re- 
cover damages  for  a  personal  injury  alleged  to  have  been  sustained 
by  the  employee  while  traveling  as  a  passenger,  where  the  railroad 
company  pleads  the  employee's  release  upon  a  consideration  of  one 
dollar  as  an  accord  and  satisfaction,  it  is  competent  for  the  em- 
ployee to  amend  his  petition  by  alleging  that  the  release  was 
procured  by  fraud.  An  amendment  which  allies  that  the  em- 
ployee was  induced  to  sign  the  release  upon  the  false  representation 
of  the  agent  that  the  company's  surgeon  pronounced  his  injiuy 
slight,  and  that  he  would  be  able  to  resume  work  in  a  few  days, 
and  upon  the  company's  agent  delivering  to  him  at  the  time  an 
order  directing  the  employee's  immediate  superior  officer  to  restore 
him  to  his  former  situation,  signing  the  superintendent's  name, 
which  order  was  issued  without  the  superintendent's  authority  and 
repudiated  by  the  company,  and  that  as  soon  as  he  was  refused 
emplo3mient  he  tendered  the  dollar  to  the  agent  who  gave  it  to 
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him,  which  tender  was  refused,  is  sufficient  to  raise  the  issue  of 
fraud  in  the  procurement  of  the  release.    Nichols,  135/11. 

The  evidence  for  the  defendant  company  showing  that  the  plain- 
tiff had  accepted  and  receipted  for  a  given  sum  of  money  in  full 
settlement  of  a  claim  for  damages  on  account  of  personal  injuries 
received,  and  it  appearing  from  the  plaintiff's  own  testimony,  when 
fairly  construed  in  connection  with  the  undisputed  facts  of  the  case, 
that  at  the  time  of  the  settlement  the  company  owed  him  nothing 
for  wages;  that  he  had  no  lawful  demand  against  it,  of  any  kind, 
other  than  his  above-indicated  claim;  and  that  the  settlement  was 
made  for  the  purpose  of  satisfying  this  claim,  and  it  therefore  be- 
ing in  any  just  view  of  the  evidence,  indisputable  that  damages 
resulting  from  the  personal  injuries  were  the  subject-matter  to 
which  the  settlement  related,  he  was  not,  under  the  principle  laid 
down  by  this  court  in  Hayes,  supra,  entitled  to  recover,  it  not  ap- 
pearing that  before  bringing  his  action  he  had  tendered  to  the  de- 
fendant the  money  paid  him,  or  had  made  any  effort  whatever  to 
rescind  the  contract  of  settlement.  This  case  differs  from  that  of 
Butler,  infra.    Burke,  97/560.    Cited,  109/680;  129/216. 

In  Petty,  109/666,  it  was  held  that  a  contract  will  not  be  set 
aside,  on  the  ground  of  fraud  in  its  procurement,  at  the  instance 
of  one  who  has  neither  restored,  nor  offered  to  restore,  the  fruits 
thereof.  Lumpkin,  P.  J.,  said:  "As  a  matter  of  course,  if  Petty 
was,  by  any  artifice  or  fraudulent  misrepresentation  on  the  part  of 
the  defendant  company  or  its  agents,  induced  to  sign  a  contract, 
the  terms  and  conditions  of  which  he  did  not  understand  and  vol- 
untarily assent  to,  the  same  would  not  be  legally  binding  upon  him, 
and  he  would  be  at  liberty  to  repudiate  it  at  pleasure,  provided  he 
offered  to  restore  to  the  opposite  party  all  fruits  received  by  him 
thereunder.  Hayes,  supra.  In  the  present  instance  no  such  offer 
was  made,  or  excuse  suggested  why  this  eminently  just  and  rea- 
sonable requirement  of  the  law  was  not  complied  with  before  bring- 
ing suit  The  position  taken  by  Petty  at  the  trial  was  that  he  had 
a  right  to  retain  all  the  fruits  received  by  him  under  his  contract; 
ratifying  the  same  to  this  extent,  but  repudiating  it  in  so  far  as 
his  own  obligations  thereimder  were  concerned.  That  is  to  say, 
he  claimed  the  privilege  of  being  arbitrarily  inconsistent — ^a  privilege 
the  exercise  of  which  a  litigant  can  not  lay  claim  to  as  matter  of 
strict  legsi  right,  the  same  having- been  long  conceded  to  be  a  prerog- 
ative belonging  exclusively  to  the  judiciary.    Nevertheless,  in  sup- 
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port  of  this  position,  counsel  rely  upon  the  case  of  Butler,  infra. 
There  it  appeared  that  the  plaintiff  'sought  to  make  the  question 
that  the  written  instrument,  in  the  form  of  a  receipt  and  release, 
which  the  company  produced,  showing  on  its  face  an  accord  and  sat- 
isfaction touching  the  cause  of  action  declared  upon,  was  procured 
from  him  by  fraud.  The  instrument  was  signed  with  his  mark, 
and  he  denied  that  he  ever  entered  into  such  a  contract,  or  that  the 
same  was  read  over  to  him.  He  admitted  that  the  amount  specified 
as  paid  to  him  was  paid,  but  denied  that  it  was  paid  on  any  such 
contract.  He  contended  that  it  was  paid  upon  his  claim  for  wages, 
and  that,  in  signing  the  instrument,  he  thought  he  was  subscribing 
to  an  ordinary  pay-roll,  only.'  In  other  words,  his  grievance  was, 
'not  that  he  was  induced  by  fraud  to  enter  into  a  contract,  but  that 
a  fraudulent  advantage  was  taken  of  him,  by  procuring  his  signature 
to  a  writing  which  purported  to  set  forth  a  contract  into  which  he 
never  entered.  On  this  theory,  the  money  he  received  was  no 
fruit  of  such  a  contract,  and  could  not  have  been,  because  none 
such  was  ever  made.'  Accordingly,  it  was  held  that,  taking  as  true 
his  version  of  the  transaction,  he  really  received  'nothing  which 
he  ought  not  to  have  had  independently  of  any  agreement, 
fraudulent  or  not  fraudulent,  touching  his  claim  fcM"  dam- 
ages on  account  of  the  personal  injury  sued  for,'  but  merely 
what,  so  far  as  appeared,  he  was  strictly  entitled  to  under 
another  and  entirely  distinct  claim  against  the  company — the  con- 
tract of  settlement,  concerning  which  the  writing  did  not  truly 
and  correctly  set  forth,  but  actually  misrepresented.  Qearly, 
under  such  circumstances,  it  was  not  incumbent  upon  the  plaintiff, 
as  a  condition  precedent  to  bringing  his  action  for  personal  in- 
juries, to  offer  to  restore  the  fruits  of  a  settlement  of  an  entirely 
distinct  claim,  which  he  had  in  good  faith  accepted,  and  was  un- 
doubtedly entitled  to  retain,  notwithstanding  the  alleged  fraud 
perpetrated  upon  him  in  procuring  him  to  sign  a  release  wholly 
different  from  that  which  he  had  agreed  to  execute.  This  case 
does  not  come  within  the  letter  or  spirit  of  Butler's  case,  infra." 
Cited,  115/853. 

One  who,  for  valuable  considerations,  including  the  pajrment  to 
him  of  a  given  sum  of  money,  has  released  another  from  all  further 
liability  for  personal  injuries  sustained  by  the  releaser,  can  not, 
even  upon  legal  grounds,  obtain  a  rescissi(Mi  of  such  contract  of  re- 
lease, and  recover  upon  the  original  cause  of  action,  without  first 
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restoring,  or  oflfering  to  restore,  to  the  releasee  what  he  paid  for 
such  release.    Harley  v.  Riverside  Mills,  129/214. 

Where  one  who  had  suffered  a  personal  injury  on  a  railroad  re- 
ceived from  the  agent  of  the  companies  operating  such  road  $1,750 
in  settlement,  and  gave  to  him  a  receipt  and  contract  discharging 
and  releasing  the  original  company  and  its  lessees  from  all  claims 
for  damages  of  every  kind,  nature,  and  character,  growing  out  of 
or  incident  to  such  injury,  such  person  could  not  afterwards  repu- 
diate or  rescind  the  contract  by  alleging  that,  when  the  agent  ob- 
tained it,  he  agreed  that  at  the  time  of  delivering  it  to  the  lessee 
companies  he  would  obtain  from  them  a  writing  stating  that,  if 
the  injuries  of  the  plaintiff  proved  more  than  of  a  merely  trivial 
character,  an  additional  amount  in  accordance  with  said  injuries 
would  be  paid,  and  that  the  agent  transmitted  the  receipt  and  ac- 
quittance, but  did  not  obtain  the  additional  paper  as  he  had  promised 
to  do.  A  parol  promise  to  add  terms  to  a  complete  written  con- 
tract is  different  from  an  agreement  not  to  deliver  a  paper  except 
upon  the  happening  of  some  event ;  and  this  case  differs  from  those 
of  Hansford  v.  Freeman,  99/376,  and  Moore  v.  Farmers'  Mutual 
Ins.  Ass*n,  107/199.  While  the  petition  contains  certain  allega- 
tions touching  the  unfitness  of  the  plaintiff  to  transact  business  when 
she  made  a  contract  of  settlement  on  account  of  personal  injuries 
which  she  had  received,  yet,  taken  as  a  whole,  the  all^[atic»is  show 
that  she  understood  the  situation  and  the  instnmient  which  she 
was  signing,  and  that  she  negotiated  in  parol  for  an  additional 
stipulation  to  be  afterwards  made.  Where  the  petition  discloses 
that  the  real  cause  of  complaint  was  because  of  an  alleged  parol 
promise  to  supplement  a  complete  written  contract,  it  will  not  be 
saved  f rc»n  a  demurrer  by  reason  of  the  allegations  in  r^;ard  to 
the  plaintiff's  condition  arising  from  the  injury  and  the  medicines 
administered  to  alleviate  pain,  or  the  insistence  of  the  agent  of  the 
railroad  company  in  effecting  a  settlement    Smith,  131/470. 

611.   When  not  necessary  to  refund. 

In  Butler,  88/594,  it  was  held  that  where  accord  and  satisfaction 
are  embodied  in  a  written  instrument  which  the  plaintiff  has  signed 
with  his  mark,  and  he  denies  that  he  ever  entered  into  such  a  con- 
tract, or  that  the  same  was  read  over  to  him,  and  claims  that  the 
amount  paid  him  was  not  paid  upon  such  contract,  but  upon  his 
claim  for  wages,  and  that  in  signing  he  thought  he  was  subscribing 
to  an  ordinary  pay-roll  only,  it  is  not  necessary  for  him  to  refund 


Digitized  by 


Google 


§  511  ]  CHAPTER  33.  [  1034 

Accord  and  satisfaction. 

the  amount  received  to  entitle  him  to  make  the  question  of  fraud 
in  imposing  upon  him  the  written  contract,  into  which  he  did  not 
enter,  in  lieu  of  the  actual  contract,  under  which  the  money  was 
paid  to  him.  Bleckley,  C.  J.,  said:  "It  is  quite  true  that  if  the 
plaintiflF  had  made  any  settlement  or  entered  into  any  accord  touch- 
ing the  injury  complained  of  in  his  declaration,  and  now  sought  to 
open  the  same  on  the  ground  of  fraud,  he  would  have  to  tender 
back  any  money  which  had  been  paid  to  him  in  consequence  or  by 
way  of  execution  of  the  settlement  or  accord.  Hayes,  supra.  The 
reason  is  that  to  attack  a  contract  on  the  ground  of  fraud  involves 
an  admission  that  such  a  contract  was  made,  and  also  an  election 
to  rescind  it;  and  the  rule  of  rescission  always  is  that  the  opposite 
party  must  be  placed  in  statu  quo.  But  where  the  plaintiff,  instead 
of  attacking  a  contract  for  fraud,  merely  attacks  a  writing  which 
piuports  to  embody  such  a  contract,  and  alleges  that  his  signature 
to  the  writing  was  appended  without  knowledge  of  its  contents, 
and  under  the  belief  that  he  was  signing  another  document,  he 
neither  admits  that  the  contract  was  made  nor  seeks  to  rescind  it 
His  grievance  is  not  that  he  was  induced  by  fraud  to  enter  into  a 
contract,  but  that  a  fraudulent  advantage  was  taken  of  him  by  pro- 
curing his  signature  to  a  writing  which  purports  to  set  forth  a  con- 
tract into  which  he  never  entered.  On  his  theory,  the  money  he 
received  was  no  fruit  of  such  a  contract,  and  could  not  have  been, 
because  none  such  was  ever  made.  The  mon^,  as  he  contends, 
was  paid  him  as  wages  which  he  claimed  then,  and  still  claims,  as 
due  him  under  a  previous  and  wholly  different  contract.  Taking 
all  he  says  as  true,  he  has  received  nothing  which  he  ought  not  to 
have  had  independently  of  any  agreement,  fraudulent  or  not 
fraudulent,  touching  his  claim  for  damages  on  account  of  the  per- 
sonal injury  sued  for,  and  he  denies  distinctly  that  the  contract  set 
forth  in  the  writing  was  ever  made.  Mullen  v.  Railroad  Co.,  127 
Mass.  86.  The  true  question  is,  therefore,  not  whether  he  could  be 
heard  without  tendering  back  the  money,  but  whether,  as  a  rule 
of  evidence,  he  is  estopped  from  controverting  the  truth  of  the 
contents  of  the  writing.  That  he  is  an  illiterate  person  is  apparent 
from  the  fact  that  he  subscribed  the  instrument  by  making  his 
mark,  his  name  being  written  by  some  one  else.  He  testifies  that 
he  can  not  read,  and  that  the  document  was  not  read  over  to  him, 
and  that  he  thought  he  was  signing  an  ordinary  pay-roll."  Cited, 
97/560;    109/675.    When  this  case  was  again  before  the  court  it 
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was  held  that  the  main  issue  on  the  trial  of  an  action  for  personal 
injuries  against  a  railroad  company  being  whether  or  not  the  plain- 
tiflf,  who  could  neither  read  nor  write,  had  for  a  specified  sum  of 
money  released  the  company  from  all  claims  for  damages  resulting 
from  such  injuries,  and  had  knowingly  signed,  by  making  a  cross- 
mark,  an  instrument  of  writing  to  that  effect;  and  the  evidence 
for  the  plaintiff,  if  true,  showing  that  he  had  not  so  released  the 
company,  and  that  when  he  signed  the  paper  it  was  not  read  over 
to  him  but  that  he  was  misled  by  the  company's  servants  as  to  its 
real  contents,  and  by  them  made  to  believe  it  was  merely  a  receipt 
for  money  he  claimed  to  be  due  him  as  wages;  while  the  evidence 
for  the  company,  if  true,  showed  that  plaintiff  had  released  the 
company,  and  had  signed  the  paper  with  a  full  knowledge  of  its 
contents,  and  the  jury  having  determined  this  issue  in  the  plaintiff's 
favor — ^this  court,  under  our  system,  constituting  the  jury  the 
tribunal  to  decide  all  questions  of  fact,  and  especially  to  pass  upon 
the  credibility  of  witnesses,  has  no  authority  to  set  aside  their  ver- 
dict, after  its  approval  by  the  court  below ;  it  being  in  all  other  re- 
spects fully  supported  by  the  evidence,  and  there  being  no  complaint 
that  any  errors  of  law  were  committed  at  the  trial.    Butler,  91/52, 

One  seeking  to  hold  an  infant  bound  upon  a  contract,  for  the 
reason  that  the  consideration  of  the  contract  was  retained  after 
arrival  of  the  infant  at  majority,  has  imposed  upon  him  the  burden 
of  showing  possession  of  the  consideration  after  majority  and  re- 
tention for  a  sufficient  length  of  time  that  a  ratification  of  the  con- 
tract is  to  be  inferred.  If  the  infant  "has  lost,  expended,  or 
squandered  the  consideration  during  his  minority,  this  is  nothing 
more  than  the  law  anticipates  of  him,  and  he  can  not  be  required 
to  purchase  the  right  of  reclaiming  his  own  by  still  further  abstrac- 
tions from  his  estate."  A  "linter"  in  an  oil-mill,  who  is  an  infant, 
is  not  engaged  in  a  profession,  trade,  or  business  within  the  mean- 
ing of  the  Code,  §  4235  (3650)  so  as  to  make  him  boimd  by  a  con- 
tract made  with  his  employer  in  reference  to  a  claim  for  damages 
for  personal  injuries  sustained  in  the  course  of  his  employment. 
The  fact  that  an  infant  is  receiving  the  proceeds  of  his  own  labor 
is  not  alone  sufficient  to  establish  that  permission  on  the  part  of  his 
parent  has  been  given  to  engage  in  the  business  in  which  the 
amounts  received  by  him  are  earned.    Dukes,  121/787. 

In  Donnelly  v.  Cuthbert  Ore  G)mpany,  131/695,  the  plaintiff 
brought  suit  for  damages  against  the  defendant,  on  account  of  per- 
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sonal  injuries  received  on  November  9,  1905,  while  in  its  employ- 
ment. The  defendant  filed  an  answer  and  pleaded  an  accord  and 
satisfaction,  besides  filing  a  demurrer  to  the  original  petition  and 
demurrers  to  some  of  the  allegations  in  the  amendments  thereto. 
In  the  amendments  filed  by  the  plaintiflF  he  sought  to  reform  the 
writing  given  by  him  to  the  defendant  and  pleaded  it  as  an  ac- 
cord and  satisfaction  of  the  plaintiff's  claim  for  damages.  The 
writing  was  dated  November  22,  1905,  was  signed  by  the  plaintiff, 
and  recited  that  he  had  received  frcxn  the  defendant  $100  in  full 
settlement,  accord  and  satisfaction  of  any  and  all  claims  or  demand 
which  he  had  by  reason  of  the  injuries  referred  to.  In  amendments 
filed  by  the  plaintiff,  he  alleged  that  certain  material  terms  of  the 
agreement  has  been  omitted  from  the  writing  and  he  prayed  that 
the  writing  be  reformed.  The  court  announced  that  the  demurrer 
would  be  sustained  unless  the  plaintiff  offered  to  restore  the  $100 
paid  him  by  the  defendant.  Plaintiff  declined  to  do  this,  and  the 
court  granted  an  order  that  the  demurrer  wherein  the  petition  was 
attacked  for  the  failure  of  the  plaintiff  to  restore  such  sum  be  sus- 
tained. Holden,  J.,  said:  "Plaintiff  does  not  seek  to  have  the 
court  either  to  rescind  or  ignore  the  writing,  but  to  reform  it,  and 
in  its  reformed  and  proper  condition  to  preserve,  recognize,  and  en- 
force it  He  asks  that  when  the  writing  is  put  by  the  court  in  the 
condition  of  telling  the  truth  about  the  agreement,  it  be  given  effect 
by  crediting  the  $100  on  the  plaintifTs  claim  for  damages."  It  was 
held  that  if  a  person  who  was  illiterate  and  could  read  and  under- 
stand writing  only  with  difficulty  when  in  his  normal  condition,  and 
who,  by  reason  of  his  physical  and  mental  condition  resulting  from 
a  personal  injury  and  being  under  the  influence  of  opiates  adminis- 
tered to  relieve  his  pain,  was  unable  to  read,  was,  while  in  such 
condition,  induced  by  the  fraud  of  the  other  party  to  a  contract 
between  them  to  sign  a  writing  as  evidencing  such  contract  but 
which  in  fact  omitted  some  of  the  material  terms  thereof,  he  may 
maintain  an  equitable  petition  to  have  the  writing  reformed  so  as 
to  speak  the  truth  of  the  agreement  made. 

612.    When  estopped  from  claixning   that    release  is  not 
binding. 

In  Jossey,  109/439,  it  was  held  that  one  who  signs  a  contract, 
which  recites  that,  in  consideration  of  a  stated  sum  paid  him  by 
a  railroad  company,  he  releases  it  from  all  liability  for  a  personal 
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injury,  which  he  contends  was  caused  by  its  negligence,  will  be  es- 
topped from  claiming  that  the  release  is  not  binding  upon  him,  be- 
cause he  thought,  when  he  signed  the  contract,  that  it  related  only 
to  the  time  he  lost  in  consequence  of  the  injury,  and  did  not  cover 
damages  caused  thereby,  when  it  appears  that  no  fraud  of  any  kind 
was  practiced  upon  him,  and  that,  having  ample  opportunity  and 
capacity  to  read  and  understand  the  contract  before  he  signed  it, 
he  negligently  failed  to  do  so. 

In  Cassin,  111/576,  it  appeared  that  George  Cassin  was  injured 
by  the  defendant  company.  May  6,  1892.  He  instituted  suit,  and 
while  the  action  was  pending  the  company  paid  him  $2,500,  taking 
a  receipt  stating  that  it  was  "in  full  settlement  of  my  action  against 
said  company  now  pending  in  the  city  court  of  Atlanta,  and  also 
in  full  settlement  of  all  and  any  claim  for  damages  on  my  part  aris- 
ing out  of  the  injury  received  by  me  on  or  about  May  6th,  1892." 
More  than  five  years  after  the  injury,  Cassin  died,  and  his  widow 
thereupon  brought  suit  against  the  company  for  his  homicide,  ai- 
ling that  his  death  was  caused  by  the  injury  negligently  inflicted 
by  the  company.  She,  too,  died,  and  the  suit  was  then  continued  in  the 
name  of  the  children.  It  was  held  that  an  action  for  the  homicide  of  a 
husband  or  father,  alleged  to  have  been  occasioned  by  a  physical 
injury,  is  not  maintainable  when  it  appears  that  he,  while  in  life, 
voluntarily  settled  with  the  wrong-doer  therefor,  and  discharged 
the  latter  from  all  liability  for  the  damages  resulting  therefrom. 
Cobb  and  Lewis,  J  J.,  dissenting.    Cited,  125/471;  116/297. 

In  Tankersley,  133/153,  it  was  held  that  where  an  action  for  dam- 
ages <Mi  account  of  a  personal  injury  was  brought  against  a  railway 
company,  and  the  defendant  in  its  answer  pleaded  a  release  from 
liability,  but  there  was  no  request  for  the  court  to  require  further 
pleading  on  the  part  of  the  plaintiflF,  and  evidence  was  admitted  for 
the  purpose  of  attacking:  the  release  on  the  ground  of  fraud  in  its 
procurement,  there  was  no  error  in  refusing  to  charge,  that,  "There 
being  no  all^[ations  in  the  plaintiff's  petition  that  the  release  of  all 
damages  for  a  valuable  consideration,  if  you  have  such  in  evidence 
before  you,  was  obtained  by  defendant  by  fraud,  you  will  not  con- 
sider the  question  of  fraud  in  procuring  the  same,  and  you  will 
find  for  the  defendant  on  its  plea  of  release  from  all  liability." 
Atkinson,  J.,  said:  "Pleas  and  answers  may  be  demurred  to  as 
now  provided  by  law,  and  if  new  matter  is  set  up  by  the  defendant, 
not  controverting  the  plaintiff's  petition,  the  plaintiff,  in  proper  cases, 
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may  be  required  by  the  court  to  meet  the  same  by  appropriate 
written  allegations."  Code,  §  5633  (5050).  In  (M"der,  however,  to 
seek  to  require  the  plaintiff  to  thus  plead  further,  application  must 
be  made  to  the  court.  If  none  is  made  and  the  case  proceeds  to  trial 
upon  the  petition  and  plea  of  release,  evidence  sustaining  the  plea 
may  be  met  by  counter  evidence  to  show  its  procurement  by  fraud. 
In  such  event  it  would  not  be  prcq)er  to  charge  the  jury,  upon  re- 
quest, to  disregard  this  rebutting  evidence  on  the  ground  that  the 
plaintiff  had  not  in  his  pleadings  attacked  the  release  for  fraud. 
Frick  Co.  V.  Taylor,  94/683  (21  S.  E.  713) ;  Beard  v.  White, 
120/1018  (48  S.  E.  400). 

The  fact  that  the  petition  in  an  acticm  against  a  railway  com- 
pany affirmatively  alleged  negligence  on  the  part  of  the  defendant 
does  not  estop  the  plaintiff  frcwn  so  amending  a  second  petition, 
brought  in  renewal  of  that  action  within  six  mc^ths  of  its  dis- 
missal, as  to  make  the  same  allege  that  in  point  of  fact  the 
plaintiff  did  not  know  that  such  n^ligence  existed  until  after  the 
bringing  of  the  first  action,  and  that  because  of  ignorance  of  such 
negligence  the  plaintiff  had  been  fraudulently  induced  by  an  agent 
of  the  company  to  enter  into  an  accord  and  satisfaction  with  it 
A  petition  thus  amended,  and  in  other  respects  good,  is  not  de- 
murrable because  of  the  plaintiff's  apparent  want  of  good  faith  in 
alleging  a  fact  without  knowledge  of  its  existence;  nor  as  setting 
forth  a  new  cause  of  action ;  nor  as  being  barred  by  the  statute  of 
limitations,  the  first  action  having  been  brought  in  due  time.  The 
petition  in  the  present  case,  as  amended,  is  not  open  to  demurrer  on 
the  ground  that  the  facts  allied  showed  want  of  diligence  on  the 
part  of  the  plaintiff  in  discovering  the  allied  fraud  by  which  she 
was  induced  to  enter  into  the  accord  and  satisfaction;  nor  did  the 
plaintiff's  allegations  show  undue  delay  in  offering  to  rescind.  Nor 
are  any  of  the  special  grounds  of  demurrer  to  the  petition  as 
amended,  not  covered  by  the  rulings  announced  above,  meritorious. 
Pollard,  116/297. 

513.  Attorneys'  fees. 

The  case  of  Eagle  &  Phenix  Manufacturing  Co.  v.  Welch, 
61/444,  was  for  a  personal  injury  to  an  employee  engaged  in  blast- 
ing. The  plaintiff  made  a  settlement  with  the  company  by  which 
the  latter  paid  the  physician's  bill,  the  plaintiff's  wages  during 
his  confinement  on  account  of  his  wounds,  paid  him  $100  and  gave 
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him  a  suit  of  clothes.  This  settlement  was  made  after  notice  from 
plaintiff's  counsel  of  their  claim  to  one-half  of  what  might  be  re- 
covered for  fees,  and  with  the  understanding  with  the  attorneys 
that  the  litigation  should  proceed  for  the  purpose  of  fixing  the 
amount  to  which  they  would  be  entitled.  An  agent  of  the  company 
went  with  the  plaintiff  to  the  depot,  purchased  a  ticket  for  him  to 
Mobile  and  saw  him  on  the  train.  Plaintiff  said  he  was  going  to 
Black  Hills,  and  he  had  not  been  seen  nor  heard  from  to  the  time 
of  the  trial.  His  testimony  on  a  former  trial  was  offered  and  ad- 
mitted over  objections.  A  verdict  was  rendered  for  $250,  "being 
one-half  the  damages  awarded  plaintiff."  It  was  held  that  as  the 
suit  was  not  proceeding  for  plaintiff's  benefit,  but  to  enable  his 
counsel  to  realize  their  fee,  he  was  upon  the  footing  of  any  other 
witness,  and,  as  he  was  inaccessible,  what  he  testified  upon  the 
previous  trial  was  ccMnpetent  evidence  under  §  5773  (5186)  of  the 
Code. 

The  mere  engagement  by  a  prospective  suitor  of  an  attorney  at 
law  upon  a  contingent  fee  does  not  give  rise  to  a  lien  for  fees  in 
favor  of  the  latter  upon  the  cause  of  action  respecting  which  he 
is  employed;  but,  upon  the  filing  of  a  suit  by  him,  a  lien  attaches 
in  his  favor  upon  such  suit,  in  such  manner  as  that  the  plaintiff  and 
defendant  are  not  at  liberty  to  settle  the  same  so  as  to  defeat  his 
daim  for  fees.  If  however,  pending  the  suit,  the  plaintiff  and  de- 
fendant do  in  fact  compromise  and  settle  their  differences,  and  upon 
the  trial  a  nonsuit  is  awarded,  the  suit  thus  commenced  is  thereby 
ended;  and,  if  another  action  upon  the  same  cause  be  thereafter 
brought,  the  defendant  may  plead  such  settlement  in  bar  of  the 
renewed  suit,  and  as  well  in  bar  of  the  right  of  plaintiff's  counsel 
to  prosecute  the  same  for  the  recovery  of  contingent  fees  alleged  to 
be  due.  His  right  to  prosecute  depends  upon  the  existence  of  a 
lien  in  his  favor.  The  lien  being  extinguished  by  the  nonsuit,  what- 
ever would  bar  the  plaintiff's  right  bars  his.    Brown,  101/80. 

The  lien  provided  in  subdivision  two  of  §  3364  (2814)  of  the 
Code  in  favor  of  attorneys  at  law  upon  a  suit  does  not  arise,  as 
against  the  defendant  in  such  suit,  until  there  has  been  either 
service  of  process  or  actual  notice  of  the  filing  of  the  petition.  It 
follows,  therefore,  that  where  a  settlement  is  had  between  the  plain- 
tiff and  the  defendant,  and  the  latter  is  ignorant  that  the  petition 
has  been  filed  at  the  time  of  the  settlement,  such  settlement  would 
be  a  bar  to  a  recovery  by  the  plaintiff  in  such  suit  of  fees  due  him 
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under  a  cc^tract  with  his  attorneys.  It  being  ^ppsrent  from  the 
record  that  the  plaintiff  constituted  a  certain  person  her  agent  to 
receive  the  money  which  the  defendant  had  agreed  to  pay  her  in  its 
contract  of  settlement,  it  was  error  to  charge  the  jury  that  the 
settlement  "was  not  completed  until  the  consideration  to  be  paid 
to  the  plaintiff  was  paid  to  her,  and  accepted  by  her  in  satisfaction.'' 
Such  settlement  was  complete  the  moment  the  agent  received  pay- 
ment for  the  check  given  him  in  satisfaction  of  his  principal's  daim. 
Reagan,  104/353. 

In  Owens,  119/833,  it  was  held  that  while  attorneys  at  law  have 
the  same  right  and  power  over  suits  brought  in  behalf  of  their 
clients  to  enforce  their  lien  for  fees  as  their  clients  have,  and  such 
suits  may  be  prosecuted  for  the  benefit  of  the  attorney  having  a 
lien,  notwithstanding  a  settlement  between  the  parties  to  the  suit, 
made  without  the  knowledge  or  consent  of  the  attorney,  still  there 
can  be  no  recovery  in  behalf  of  the  attorney,  unless  the  evidence  is 
of  such  a  character  as  would  have  authorized  a  recovery  by  the 
client  if  the  suit  were  still  proceeding  for  his  benefit.  The  evi- 
dence being  of  such  a  character  that  a  recovery  in  behalf  of  the 
plaintiff  would  not  have  been  authorized,  a  finding  in  favor  of  the 
attorneys  who  were  prosecuting  the  suit  to  enfcwce  their  lien  fa- 
fees  was  unauthorized,  and  the  court  erred  in  not  granting  a  new 
trial.  Cobb,  J.,  said:  "If  a  person  testify  in  his  own  behalf,  and 
there  are  material  conflicts  and  contradictions  in  his  testimony,  he 
is  not  entitled  to  recover,  if  he  be  the  plaintiff,  unless  that  portion 
of  his  testimony  which  is  least  favorable  to  his  contention  is  of 
such  a  character  as  to  authorize  a  recovery  in  his  behalf.  The  rule 
just  referred  to  was  first  laid  down  in  the  case  of  Evans,  96/481. 
It  was  recognized  and  approved  in  Freyermuth,  107/32,  and  South- 
em  Bank  v,  Goette,  108/796  (2).  Applymg  this  rule  to  the  plain- 
tiff's testimony,  the  case  presented  shows  that  at  the  time  she  drove 
upon  the  track  she  knew  the  car  was  approaching,  both  from  the 
noise  and  the  light,  though  her  view  of  the  track  was  obstructed 
by  the  wagon.  Under  such  circumstances,  any  prudent  person 
would  have  taken  some  precaution  to  ascertain  how  near  the  car 
was  from  the  point  where  the  attempt  to  cross  was  to  be  made ;  and 
to  attempt  to  cross  under  the  circumstances  indicated  by  the  plain- 
tiff's testimony,  where  she  had  full  knowledge  that  the  car  was  ap- 
proaching and  did  not  know  how  near  or  how  far  it  was,  or  at 
what  rate  of  speed  it  was  running,  was  such  an  act  of  n^igence 
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on  her  part  as  would  preclude  a  recovery  by  her.  She  should  at 
least  have  taken  the  precaution  to  ascertain  how  near  the  car  was, 
before  attempting  to  cross  the  track,  when  she  was  on  notice,  both 
by  the  noise  and  the  light  of  the  car,  that  it  was  approaching.  This 
,  seems  to  be  a  case  where  the  plaintiff,  knowing  the  danger  de- 
liberately took  the  risk  of  being  able  to  cross  before  the  car  could 
reach  the  point  where  she  intended  to  cross,  and  made  an  error  of 
judgment  as  to  the  time  that  would  elapse  before  the  crossing  could 
be  made  or  before  the  car  could  reach  that  point.  Such  an  attempt, 
under  such  circumstances,  was  an  act  of  gross  negligence  on  her 
part,  and  evidenced  such  a  lack  of  prudence  as  to  entirely  defeat  a 
recovery  by  her."    Dis.,  3  G.  A.  409. 

The  mere  failure  of  a  railroad  company  to  settle  a  claim  for 
damages,  even  after  the  party  holding  the  claim  had  been  invited 
to  discuss  the  matter  of  settlement,  is  not  stubborn  litigiousness 
rendering  the  company  liable  for  attorney's  fees  in  an  action  brought 
on  the  claim.    Stewart,  125/88.    Cited,  132/76. 
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CHAPTER  34. 
PERSONAL  INJURIES  INFLICTED  IN  ANOTHER  STATE. 

514.  General  principles. 

515.  Illustrations;  the  common  law. 

516.  Right  of  action,  and  defenses. 

517.  Rules  of  evidence. 

518.  Suits  of  foreign  administrators. 

519.  Foreign  laws  proved. 

514.   (General  principles. 

Unless  the  contrary  appears,  the  common  law  is  presumptively 
of  force  in  any  given  State  whose  jurisprudence  is  founded  on  that 
law. 

The  courts  of  Georgia  will  determine  what  is  the  common  law. 

At  common  law,  the  death  of  a  human  being  could  not  be  com- 
plained of  as  injury  in  a  civil  court.  In  such  a  case,  the  right  to 
recover  depends  for  its  existence  upon  the  law  of  the  State  where 
the  homicide  occurred. 

When  an  action  is  brought  in  the  courts  of  Georgia  to  recover 
damages  for  a  tort  committed  in  another  State,  and  the  right  to 
recover  depends  for  its  existence  upon  a  statute  of  that  State,  such 
statute  must  be  alleged  in  the  declaration,  and  proved  on  the  trial 
of  the  case. 

When  an  action  is  brought  to  recover  damages  for  a  tcwt  com- 
mitted in  another  State,  the  rule  as  to  what  conduct  of  the  deceased 
person  shall  or  shall  not  constitute  a  defense  to  the  action  is  gov- 
erned by  the  law  of  the  State  where  the  injury  occurred. 

Matters  of  right  are  determined  by  the  law  of  the  place  where 
the  cause  of  action  arose;  matters  of  procedure  and  practice  are 
determined  by  the  law  of  the  forum,  and  the  quantity  or  d^;ree  of 
evidence  requisite  to  sustain  an  action  or  to  change  the  burden  of 
proof  is  matter  of  procedure  and  practice. 

In  Decker,  adm'r,  5  G.  A.  21,  it  was  held  that  the  laws  in  force 
at  the  situs  of  a  tort  usually  determine  the  civil  results  of  its  ccwn- 
mission.  In  suits  based  on  torts  committed  in  other  States,  the 
courts  of  this  State  will  enforce  and  will  be  governed  by  the  lex 
loci  delicti,  subject  to  the  usual  exceptions  recognized  as  being  ap- 
plicable in  cases  involving  private  international  law.  The  courts 
of  this  State  will  not  enforce  a  foreign  law  which  is  solely  penal, 
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or  which  contravenes  the  public  policy  of  this  State.  The  courts 
of  this  State,  while  yielding  in  the  construction  of  the  statutes  of 
another  State  to  the  interpretation  and  effect  given  by  the  decisiwis 
of  the  highest  courts  of  that  State,  will  nevertheless  determine  for 
themselves  whether  the  statute  as  construed  and  applied  is  penal, 
or  violative  of  the  public  policy  of  this  State.  The  statute  of  the 
State  of  Alabama  authorizing  a  dvil  action  for  unlawful  homicides, 
as  construed  and  applied  by  the  Supreme  Court  of  that  State,  is 
not  penal  in  the  international  sense.  A  statute  is  not  penal  in  the 
international  sense  merely  because  it  awards  only  punitive  damages, 
measuring  the  amount  by  the  culpability  of  the  wrong-doer.  The 
statute  of  the  State  of  Alabama  authorizing  a  civil  action  for  negli- 
gent homicide  is  not  violative  of  the  public  policy  of  this  State  be- 
cause the  measure  of  damages  to  be  awarded  under  it  is  dissimilar 
to  the  measure  prescribed  in  like  cases  by  the  statutes  of  this  State. 
The  policy  of  this  State  tends  toward  the  preservation  of  actions  be- 
yond the  death  of  the  parties;  and  the  courts,  therefore,  do  not 
hesitate  to  enforce  the  statutes  of  other  States  and  foreign  countries 
substantially  similar  to  the  English  statute  known  as  Lord  Campbell's 
act,  thou^  the  elements  of  damage  sought  to  be  compensated  may 
be  variant  frcnn  what  is  deemed  adequate  or  just  in  this  State.  The 
courts  of  this  State  will  not  exclude  Alabama  suitors,  so  long  as 
the  courts  of  that  State  do  not  exclude  Georgia  suitors.  Only  in 
this  sense  is  the  expression  "reciprocity  is  comity"  applicable  to 
causes  of  action  springing  from  wrongful  deaths  occurring  in 
Alabama.  It  is  not  competent  for  any  foreign  legislature  to  pre- 
scribe what  laws  shall  be  recognized  and  enforced  in  the  courts  of 
this  State,  even  though  the  law  as  to  which  cognizance  is  sought 
to  be  excluded  is  a  statute  of  the  State  whose  legislature  seeks  to 
create  the  exclusion.  Where  suit  was  brought  in  this  State  on  ac- 
count of  a  personal  injury  occurring  in  the  State  of  Alabama,  and  no 
statute  of  that  State  was  pleaded  or  shown,  this  court  will  pre- 
stmie  that  the  common  law  was  of  force  there.  Cunningham, 
123/90. 

516.    The  common  law. 

Under  the  common  law,  which,  unless  the  contrary  appears,  is 
presumptively  of  force  in  any  given  State  of  the  American  Union 
whose  jurisprudence  is  founded  thereon,  a  carrier  of  passengers 
has  the  right  to  make  reasonable  rules  and  regulations  for  the  con- 
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duct  of  its  business.  A  rule  of  a  railroad  company  opexBtivt  in 
the  State  of  Tennessee  requiring  passengers  who  fail  to  supply 
themselves  with  tickets  sold  at  three  cents  per  mile  to  pay  con- 
ductors cash  fares  at  the  rate  of  four  cents  per  mile  is  reasonable. 
Coyle,  112/121. 

This  court  is  not  boimd  by  the  interpretation  of  the  common  law 
made  by  the  courts  of  Alabama,  although  the  injury  for  which  suit 
is  brought  occurred  in  that  State,  but  this  court  will  decide  what  is 
the  common  law.  As  to  the  construction  which  the  courts  of  that 
State  place  upon  its  own  statutes  or  other  local  laws  hearing  upon 
the  case,  this  court  will  follow  their  decision.  What  the  decisions 
of  the  courts  of  Alabama  are  on  the  question  of  the  liability  of  the 
master  for  an  injury  done  to  one  servant  by  the  negligence  of  an- 
other, and  who  are  fellow  servants,  is  left  in  doubt  Krogg, 
77/202.    Cited,  123/94;  131/666. 

In  Tanner,  68/384,  it  speared  that  the  contract  by  which  plain- 
tiflF  was  employed  was  made  in  Georgia  and  the  injury  ocairred  in 
South  Carolina.  The  court  said:  "Assuming,  but  not  deciding, 
that  the  law  of  the  place  of  the  hurt  is  the  law  of  the  case,  the  law 
of  South  Carolina,  and  not  of  Georgia,  will  be  applied  by  the  courts 
of  Georgia  to  the  cause  when  tried  in  this  State,  except  in  so  far 
as  mere  modes  of  procedure  and  matters  of  practice  in  court  are 
concerned.  There  being  no  statute  r^[ulating  the  rights  of  parties 
in  such  cases  in  South  Carolina,  and  the  common  law  prevailing 
there,  the  court  here,  in  a  liberal  spirit  of  comity,  will  &pply  the 
construction  of  the  common  law  in  that  State  by  its  highest  judicial 
tribunal  to  the  facts  of  the  pending  case."    Cited,  122/94. 

Where  suit  is  brought  in  this  State  to  recover  damages  for  per- 
sonal injuries  sustained  in  the  State  of  Alabama,  the  rights  of 
the  parties  as  to  the  merits  of  the  case  are  to  be  determined  by  the 
law  of  Alabama;  and  where  no  statute  of  that  State  is  pleaded  or 
shown,  it  will  be  presumed  that  the  onnmon  law  is  in  force  there. 
While  the  courts  of  this  State  will  follow  the  decisions  of  a  sister 
State  in  construing  the  statutes  thereof,  they  are  not  boimd  by  the 
interpretation  placed  upon  the  ccHnmon  law  by  the  courts  of  other 
States.  In  the  present  case,  no  statute  of  the  State  of  Alabama 
having  been  pleaded,  the  rights  of  the  parties  as  to  the  merits  of 
the  controversy  were  dependent  upon  the  common  law  of  master 
and  servant,  tiie  general  principles  of  which,  as  applicable  to  the 
case,  are  embodied  in  the  Code,  §§  3130,  3131  (2611,  2612).  Lay, 
131/345.    Cited,  7  G.  A.  270. 
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In  Whitfield,  7  G.  A.  268,  Hill,  C.  J.,  said:  "The  injuries  com- 
plained  of  were  received  in  the  State  of  Tennessee,  and  his  right 
to  recover  depends  upon  the  law  of  that  State.  He  failed  to  plead 
any  statute  of  Tennessee  relating  to  the  subject,  and  it  will  there- 
fore be  presumed  that  the  common  law  defining  the  relative  rights 
of  master  and  servant  is  of  force  in  that  State.  Under  the  com- 
mon law  one  servant  can  not  recover  damages  from  the  master  for 
personal  injuries  caused  by  the  negligence  of  a  fellow  servant 
ated,  8  G.  A.  515.  Lay,  supra. 

In  an  action  in  this  State  by  a  servant  against  his  master  for 
an  injury  occurring  in  another  State  by  reason  of  defective  ma- 
chinery furnished  by  the  master,  it  will  be  presumed,  unless  the 
contrary  be  shown,  that  the  common  law  prevails  in  such  other 
State.  The  declaration  in  such  case,  brought  under  the  ccmimon 
law,  must  allege,  not  only  that  the  servant  was  ignorant  of  the  de- 
fect, but  also  that  he  could  not  have  discovered  it  by  ordinary  dili- 
gence, and  that  the  master  knew  or  ought  to  have  known  of  it. 
Miller,  113/15.  The  plaintiff  amended  the  petition  and  when  the 
case  came  again  to  this  court  it  was  held  that  a  petition  by  a  servant 
against  his  master  for  injuries  resulting  from  defective  machinery, 
which  alleges  that  the  plaintiff  did  not  know  the  fact  that  defects 
existed  in  the  machinery,  and  could  not  have  discovered  the  same  by 
the  exercise  of  ordinary  care  and  diligence,  but  that  the  defendant 
did  know  this  fact  or  could  have  known  it  by  the  exercise  of  such 
care  and  diligence,  in  effect  states  that  the  servant  "had  not  equal 
means  of  knowing  such  fact."    Miller,  115/92.    See  641. 

516.   Sight  of  action  and  defenses. 

Action  by  a  wife  for  the  homicide  of  her  husband  depends  for  its 
existence  upon  the  law  of  the  State  where  the  homicide  occurred, 
and  when  the  right  of  action  is  given  by  the  law  to  the  personal 
representative  for  the  use  of  the  wife  and  children,  the  wife  can 
not  sue  alone  and  in  her  own  name.    Strong,  52/461. 

Mrs.  Lacy,  43/461,  allied  that  her  husband  had  been  killed  in 
the  State  of  Alabama  by  the  Selma,  Rome  &  Dalton  Railroad  Com- 
pany, and  it  was  held  that  an  action  can  not  be  maintained  in  this 
State  for  an  injury  done  within  the  State  of  Alabama  without  an 
all^[ation  in  the  declaration  that  the  laws  of  the  State  were  similar 
to  our  own  in  relation  to  the  injury  complained  of.  In  the  ab- 
—18 
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sence  of  such  an  allegation,  the  courts  of  this  State  will  presume 
that  the  common  law  is  of  force  in  that  State.  When  the  case  was 
remitted  to  the  court  below,  the  plaintiff  amended  her  dedaraticm, 
by  setting  forth  the  law  of  Alabama  which  was  supposed  to  au- 
thorize the  action.  It  gave  the  right  of  action  to  the  personal 
representative.  There  being  no  valid  cause  of  action  in  the  original 
declaration  there  was  nothing  to  amend  by.  49/106.  Cited  68/390; 
123/92;  5  G.  A.  30. 

When  an  action  by  an  employee  against  a  railroad  company  to 
recover  damages  for  a  personal  injury  inflicted  by  the  company, 
through  its  agents,  while  he  was  in  its  employ,  is  tried  in  a  different 
State  from  that  in  which  the  contract  of  employment  was  made 
and  in  which  the  injury  was  received,  the  right  of  the  plaintiff  to 
recover,  and  the  rule  as  to  what  conduct  on  his  part  shall  or  shall 
not  constitute  a  defense  to  the  action,  are  governed  by  the  lex  lod, 
and  not  by  the  lex  fori.  Under  the  constitution  of  the  State  of 
South  Carolina,  "knowledge  by  any  employee  injured  of  the  de- 
fective or  unsafe  character  or  condition  of  any  machinery,  ways 
or  appliances,  shall  be  no  defense  to  an  action  for  injury  caused 
thereby,  except  as  to  conductors  or  engineers  in  charge  of  dangerous 
or  unsafe  cars  or  engines  voluntarily  operated  by  them." 
Therefore,  on  the  trial  of  a  suit  in  the  courts  of  this  State,  in- 
stituted by  a  coupler  or  brakeman  against  a  railroad  company,  to 
recover  damages  for  an  injury  sustained  by  him  while  in  its  service 
in  the  State  of  South  Carolina,  alleged  to  have  been  occasioned  be- 
cause of  its  negligence  in  furnishing  him  with  tmsafe  and  defective 
machinery,  it  was  not  error  for  the  court  to  give  in  charge  to  the 
jury  the  above-quoted  portion  of  the  fundamental  law  of  Soxiih 
Carolina  on  the  subject.    Thurman,  106/804. 

The  Alabama  statute,  now  embodied  in  section  2590  of  the  Code 
of  that  State,  rendering  a  master  or  employer  liable  to  a  servant  for 
an  injury  "caused  by  reason  of  any  defect  in  the  construction  of 
the  ways,  works,  machinery  or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer,"  does  not  prevent  the  defend- 
ant in  an  action  brought  under  this  statute  from  setting  up  as  a 
defense  that  there  was  contributory  negligence  on  the  part  of  the 
plaintiff.    Harbin,  110/808.    Cited,  111/713;  112/84. 

The  plaintiff,  an  employee  of  a  railroad  company,  having  been  in- 
jured by  a  locomotive  of  the  defendant  in  the  State  of  Alabama,  and 
the  employer  being,  under  the  law  of  that  State,  liable  to  answer  in 
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damages  for  personal  injuries  received  by  an  employee  in  the  service 
or  business  of  the  employer,  when  such  injuries  are  "caused  by  rea- 
son of  any  defect  in  the  condition  of  the  ways,  works,  machinery  or 
plant  connected  with  or  used  in  the  business  of  the  *  *  *  em- 
ployer," and  there  being  evidence  introduced  by  the  defendant  from 
which,  in  connection  with  evidence  introduced  by  the  plaintiff,  the 
jury  could  reasonably  infer  that  the  track  of  the  defendant,  at  the 
place  where  the  plaintiff  was  injured,  was  full  of  coal  and  coke,  in 
most  places  as  high  as  the  rails,  and  in  some  places  higher,  and  was 
"dangerous  for  men  to  switch  aroimd  at  night ;"  that  the  track  had 
been  in  this  condition  for  some  time;  and  that  the  injuries  com" 
plained  of  were  attributable  to  these  obstructions  on  the  track — a 
verdict  in  the  plaintiff's  favor  was  not  unwarranted.  Mitchell, 
95/78.    Cited,  106/808. 

So  far  as  appears,  the  d^;ree  of  diligence  due  respectively  be- 
tween employer  and  employee  under  the  laws  of  Alabama  is  no  more 
than  ordinary  diligence.  Ordinary  diligence  is  that  care  which  every 
prudent  man  exercises  under  the  same  or  similar  circumstances. 
Mitchell,  92/77.    Cited,  120/94. 

According  to  the  decision  of  the  Supreme  Court  of  Alabama  in 
Railroad  Co.  v.  Bridges,  86  Ala.  448,  the  damages,  under  sections 
2590-2592  of  the  Alabama  Code,  to  be  recovered  against  a  railroad 
company  for  the  homicide  of  an  employee,  are  generally  not  puni- 
tive, but  compensatory.    Chaffin,  84/519.    Cited,  5  G.  A.  30. 

Under  the  construction  placed  by  the  Supreme  Court  of  Alabama 
upon  the  subsection  of  the  employer's  liability  act  of  that  State 
(CivU  Code  of  1896,  §  1749;  Civil  Code  of  1907,  §  3910),  which 
provides  that  an  employer  is  liable  for  a  personal  injury  received  by 
his  employee,  "when  the  injury  is  caused  by  any  defect  in  the  ways, 
works,  machinery,  or  plant  connected  with  or  used  in  the  business 
of,  *  *  *  the  employer,"  a  wire  stretched  over  and  across  the 
track  of  a  railroad  company,  not  sufficiently  high  above  a  freight- 
car  running  on  the  track  to  permit  an  employee  standing  on  the  top 
of  such  car  to  safely  pass  under  the  wire,  does  not  constitute  a  de- 
fect in  the  way  or  track,  where  there  is  nothing  to  indicate  that  such 
wire  is  not  a  mere  movable  object  temporarily  placed  too  near  the 
track.    Hubbard,  131/658. 

The  plaintiff  pleaded  and  proved  an  actionable  injury  under  the 
"employers'  liability  law"  of  the  State  of  Alabama.  When  a  tort 
occurs  in  another  State  and  suit  is  brought  on  account  of  it  in  the 
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courts  of  this  State,  the  lex  lod  delicti  governs  as  to  all  substantive 
matters,  the  lex  fori  as  to  all  matters  affecting  only  the  remedy, 
such  as  rules  of  evidence,  methods  of  shifting  the  burden  of  proof, 
and  the  presumptions  arising  from  given  states  of  facts.  The 
Georgia  rule  that  a  railway  employee  suing  the  company  few  the 
negligence  of  a  fellow  servant  must  show  that  he  himself  was  free 
from  fault  is  a  rule  of  substantive  law,  and  is  without  applicability 
where  a  railway  employee  sues  the  company  for  an  injury  received 
in  another  State,  where  no  such  doctrine  prevails.  Where  one 
party  offers  a  section  of  the  code  of  another  State  as  proof  of  the 
law  of  that  State  on  a  given  subject,  he  is  not  required  to  intro- 
duce all  cognate  sections.  If  there  are  other  sections  applicable,  the 
opposite  party  may  offer  them,  but  can  not  complain  that  his  adver- 
sary has  not  done  so.    Robertson,  7  G.  A.  154. 

In  James,  115/313,  the  injury  complained  of  occurred  in  Florida 
and  the  action  was  brought  under  the  laws  of  that  State,  and  tiie 
plaintiffs  failed  to  introduce  evidence  sufficient  to  furnish  the  jury 
a  basis  for  any  estimate  of  the  plaintiffs'  damages.  The  verdict  for 
the  defendant  was,  therefore,  demanded,  and  the  court  did  not  err 
in  refusing  a  new  trial.  Simmons,  C.  J.,  said :  "There  was  no  evi- 
dence before  the  jury  to  furnish  a  basis  of  recovery  for  the  plain- 
tiffs, and  no  data  from  which  they  could  legally  deduce  the  plain- 
tiffs' damages.  The  law  of  Florida,  as  set  out  in  the  petition,  pro- 
vides that  in  every  action  such  as  this  'the  jury  shall  give  such  dam- 
ages as  the  party  or  parties  entitled  to  sue  may  have  sustained  by 
reason  of  the  death  of  the  party  killed.'  It  was,  therefore,  incum- 
bent upon  the  plaintiffs  to  show  the  amount  of  pecuniary  damages 
they  sustained  by  reason  of  their  father's  death.  There  was  evi- 
dence as  to  the  father's  earning  capacity,  but  none  whatever  as  to 
his  expenses.  He  boarded  at  least  half  his  time  in  a  city  other  than 
that  of  his  residence,  but  it  does  not  appear  what  board  he  paid. 
There  is  no  evidence  as  to  any  of  his  other  expenses.  As  a  result 
we  think  it  was  not  possible  for  the  jury  to  have  made  any  legal 
estimate  of  the  plaintiffs'  damages.  There  was  no  data  as  to  the 
amount  the  deceased  had  spent  upon  his  children  or  as  to  what  he 
would  probably  spend  upon  them.  We  think  that,  for  these  reasons 
if  for  no  other,  the  jury  could  have  foimd  no  verdict  other  than 
one  for  the  defendant.  While  it  is  impracticable  to  determine  ac- 
curately the  amount  of  damage  in  a  case  like  this,  the  burden  is 
upon  the  plaintiffs  to  give  some  data  upon  which  an  estimate  can 
be  based." 
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Under  the  statutes  of  the  State  of  Florida,  "Where  the  widow 
sues  for  damages  for  the  death  of  her  husband  by  the  wrongful 
act  of  another,  in  estimating  her  pecuniary  loss  the  jury  may  prop- 
erly take  into  consideration  her  loss  of  the  comfort,  protection,  and 
society  of  the  husband,  in  the  light  of  all  the  evidence  in  the  case 
relating  to  the  character,  habits,  and  conduct  of  the  husband  as 
husband,  and  to  the  marital  relations  between  the  parties  at  the 
time  of  and  prior  to  his  death;  and  they  may  also  consider  his 
services  in  assisting  her  in  the  care  of  the  family,  if  any;  but  the 
widow  is  not  entitled  to  recover  for  her  mental  anxiety  or  distress 
over  the  death  of  her  husband,  nor  for  his  mental  or  physical  suf- 
fering from  the  injury.  She  is  also  entitled  to  recover  reasonable 
compensation  for  the  loss  of  support  which  her  husband  was  legally 
bound  to  give  her,  based  upon  his  probable  future  earnings  and 
other  acquisitions,  and  the  station  or  condition  in  society  which  he 
would  probably  have  occupied,  according  to  his  past  history  in  that 
respect,  and  his  reasonable  expectations  in  the  future;  his  earnings 
and  acquisitions  to  be  estimated  upon  the  basis  of  deceased's  age, 
health,  business  capacity,  habits,  experience,  energy,  and  his  present 
and  future  prospects  for  business  success  at  the  time  of  his  death, — 
all  these  elements  to  be  based  upon  the  probable  joint  lives  of  the 
widow  and  husband.  She  is  also  entitled  to  compensation  for  loss 
of  whatever  she  might  reasonably  have  expected  to  receive  in  the 
way  of  dower  or  l^^acies  from  her  husband's  estate,  in  case  her 
life  expectancy  be  greater  than  his.  The  sum  total  of  all  these 
elements  to  be  reduced  to  a  money  value,  and  its  present  worth 
to  be  given  as  damages.  Within  these  limits  the  jury  exercises  a 
reasonable  discretion  as  to  the  amount  to  be  awarded,  based  upon 
the  facts  in  evidence,  and  the  knowledge  and  experience  possessed 
by  them  in  relation  to  matters  of  common  knowledge  and  informa- 
tion." The  forgoing  being  the  construction  given  the  Florida 
statute  by  the  Supreme  Court  of  that  State,  it  will  be  followed  by 
tfie  courts  of  this  State.  Where  a  statute  of  a  sister  State  is 
{beaded  and  proved,  the  courts  of  this  State  will  follow  the  con- 
struction adopted  by  the  courts  of  that  State,  although  no  proof  is 
made  by  the  party  that  such  a  construction  has  been  announced  by 
tfiose  courts.  Sasser,  4  G.  A.  276.  Cited,  5  G.  A.  24,  675 ;  7  G. 
A.  159. 

A  petition  for  damages,  by  the  administratrix  of  one  who  was 
killed  in  the  State  of  South  Carolina  while  admittedly  trespassing 
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on  the  right  of  way  of  a  railroad  company,  which  allies  that  the 
killing  was  negligent,  careless,  and  wanton,  but  the  specific  allega- 
tions of  which  distinctly  negative  any  idea  of  gross  or  wanton 
n^ligence,  is  fatally  defective,  and  should  be  dismissed  on  general 
demurrer.  Under  the  laws  of  South  Carolina,  it  is  necessary  to  a  re- 
covery, under  the  circumstances  mentioned,  that  the  killing  should 
have  been  due  to  wanton  negligence.  Shigg,  117/454.  Cited,  5  G. 
A.  564;  6  G.  A.  260. 

617.    Rules  of  evidence. 

In  the  trial  of  an  action  for  a  tort  committed  in  another  State, 
the  rules  of  evidence  applicable  to  a  tort  of  like  class,  committed 
in  this  State,  are  to  be  administered,  whether  the  rules  of  evidence 
in  the  other  State  be  the  same  as  in  this  or  not. '  Bleckley,  C.  J., 
said:  "Touching  the  evidence  requisite  to  make  a  prima  facie  case 
in  behalf  of  the  plaintiff  below,  the  court  gave  in  charge  to  the  jury 
the  rule  of  law  applicable  in  this  State  between  the  parties  where 
the  action  is  against  a  railroad  company  for  a  personal  injury  sus- 
tained by  one  of  its  employees  in  consequence  of  the  negligence  of 
the  company  or  of  a  coemployee.  This  was  correct,  although  the 
injury  sued  for  was  sustained  in  the  State  of  Alabama.  The  quantity 
or  degree  of  evidence  requisite  to  sustain  an  action  or  to  change 
the  burden  of  proof  is  determined  by  the  law  of  the  forum,  and 
not  by  the  law  of  the  place  where  the  cause  of  action  arose.  It 
belongs  not  to  the  law  of  rights,  but  to  the  law  of  remedy.  It  is 
matter  of  procedure  and  practice,  or  of  the  law  of  evidence  in  its 
relations  thereto.  What  evidence,  and  how  much,  will  suffice  for 
verifying  in  the  courts  of  this  State,  a  right  to  recover  in  a  given 
action  or  class  of  actions,  is  determined  by  the  laws  of  this  State, 
and  them  alone.  These  courts  often  have  to  look  elsewhere  for  the 
law  of  rights,  but  they  never  look  elsewhere  for  the  law  of  remedies, 
or  for  any  part  of  the  same.  A  tort  committed  in  Alabama  is 
proved  here  just  as  the  same  class  of  torts,  when  committed  here, 
are  proved.  The  same  presumptions  prevail,  and  the  same  measure 
and  degree  of  evidence  will  shift  the  burden  of  proof  from  the 
plaintiff  to  the  defendant."    Mitchell,  92/77.    Doubted,  7  G.  A.  154. 

518.   Snits  by  foreign  administrator!. 

It  is  a  general  and  well-settled  doctrine,  that  no  suit  can  be  main- 
tained or  brought  by  an  executor  or  administrator,  in  his  c^dal 
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capacity,  in  the  courts  of  any  other  country,  except  that  from  which 
he  derives  his  authority.  Accc^-dingly,  when  a  citizen  of  Alabama 
is  killed  in  the  State  of  Georgia,  his  administratrix  under  letters 
granted  to  her  in  Alabama,  can  not  maintain  a  suit  in  the  State 
of  Georgia  for  the  killing.    Paulk,  24/357. 

In  Nix,  admr.,  68/572,  it  was  ruled  that  as  the  South  Carolina 
Railroad  had  been  allowed  to  extend  its  line  into  Georgia,  with  the 
condition  attached  that  suit  might  be  brought  against  it  in  this  State 
on  all  claims  upon  it,  the  right  to  sue  it  here  was  not  confined  to 
the  citizens  of  Georgia,  but  extended  to  citizens  of  other  States. 
Therefore,  a  foreign  administrator  upon  complying  with  the  con- 
ditions for  the  bringing  of  suits  by  such  persons,  might  sue  the 
corporation  in  Georgia,  although  the  administration  was  in  South 
Carolina,  and  the  right  of  action  accrued  under  a  statute  of  that 
State.    Cited,  73/652;  101/733. 

In  Smith,  119/667,  it  was  held  that  under  the  Tennessee  statute 
upcm  which  the  present  suit  was  based,  the  personal  representative 
of  a  deceased  has  a  right  to  recover  for  his  homicide,  in  the  event 
he  left  surviving  him  a  widow,  and  in  that  event  it  is  immaterial 
whether  there  were  also  children.  Allegatic^s  in  the  petition  re- 
ferring to  the  children  of  the  deceased,  when  the  suit  is  based  upon 
the  fact  that  there  was  a  widow,  are  irrelevant,  and  should  be 
stricken  as  surplusage.  Whether  under  the  law  of  Tennessee  the 
recovery  would  be  for  the  sole  benefit  of  the  widow,  or  the 
children  would  be  interested  therein,  is  not  now  decided;  the  de- 
fendant not  being  ccmcemed  with  what  shall  be  done  with  the  pro- 
ceeds of  the  recovery,  in  the  event  it  is  paid  to  the  personal 
representative  who,  under  the  law  of  Tennessee,  has  a  right  to 
bring  the  suit  Cited,  119/789,  125/455.  This  case  appeared  again, 
1  G.  A.  162,  and  it  was  held  that  under  the  statutes  of  Tennessee, 
the  right  of  action  which  a  person  who  dies  from  injuries  received 
irom  another,  or  whose  death  is  caused  by  the  wrongful  act,  omis- 
sion, or  killing  by  another,  wotdd  have  had  against  the  wrong-doer 
in  case  death  had  not  ensued,  does  not  abate,  or  is  not  extinguished, 
by  his  death,  but  passes  to  his  widow,  and,  in  case  there  is  no 
widow,  to  his  children,  or  to  his  personal  representative,  for  the 
benefit  of  his  widow  or  next  of  kin.  Therefore,  when  the  employee 
of  a  railway  company  is  killed  in  Tennessee  by  the  negligence  of 
the  company,  either  his  administrator  or  his  widow  can  bring  suit 
£<w  such  n^ligent  homicide.     In  either  case  the  recovery  inures 
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to  the  beneficiaries  designated  by  the  statute.  Where  such  a  suit 
was  brought  in  this  State  by  the  widow,  suing  as  administratrix, 
for  the  benefit  of  herself  as  widow,  an  amendment  striking  the 
descriptive  word  "administratrix"  from  the  declaration,  and  leaving 
the  suit  to  proceed  in  the  individual  name  of  the  widow,  was  prop- 
erly aUowed.  Code,  §§  5690,  5689,  3937  (5106,  5105,  3361).  The 
right  of  amendment,  being  remedial  and  pertaining  solely  to  the 
method  of  procedure  is  governed  by  the  lex  fori.  Such  amendment 
does  not  substitue  a  new  party  for  the  original  plaintiff,  or  make  a 
new  cause  of  action,  so  as  to  open  the  case  to  the  statute  of  limita- 
tions, but  the  amendment  relates  back  to  the  commencement  of  the 
action,  so  as  to  defeat  the  bar  of  the  statute  of  limitations.  Cited,  4 
G.  A.  530.    To  the  same  effect,  Wilson,  119/781. 

A  homicide  done  by  a  railroad  company  of  this  State  upon  a  line 
owned  and  controlled  by  it  in  Alabama  is  actionable  in  this  State, 
and  the  administrator  of  the  deceased  in  Alabama,  for  the  use  of 
the  widow  and  children,  could  bring  suit  in  this  State  by  complying 
with  the  statutory  requirements  thereof,  and  thus  having  his  ap- 
pointment quoad  hoc  ratified  in  Georgia;  but  not  otherwise.  And 
if  an  administrator  of  the  decedent  be  appointed  in  Georgia,  he 
may  bring  the  suit  for  like  purposes.  Swint,  admr.,  73/651.  Cited, 
5  G.  A.  29;  121/391. 

The  court  prc^rly  overruled  the  defendant's  motion  to  dismiss 
the  case  on  the  ground  that  it  was  without  jurisdiction  to  try  the 
same,  inasmuch  as  a  Georgia  corporation  which  transacts  business 
in  another  State  may  be  sued  in  this  State  by  a  non-resident  for  in- 
juries inflicted  in  that  State.    Evans,  121/391. 

A  temporary  administrator  is,  for  the  time  being,  the  "persona! 
representative"  of  the  intestate  for  the  purpose  of  collecting  assets, 
and  so  continues  until  permanent  letters  are  granted.  He  can  main- 
tain an  action  for  the  homicide  of  this  intestate,  the  right  to  which 
is  conferred  by  statute  upon  the  "personal  representative,"  under 
Code  of  Alabama,  §  2591.    Chaffin,  84/519.    Cited,  5  G.  A.  30. 

619.     Foreign  laws  proved. 

In  Jackson,  86/676,  Smmions,  J.,  said:  "While  the  trial  judge 
might  have  resorted  alone  to  the  statutes  and  the  decisions  of  the 
Supreme  Court  of  Tennessee,  we  can  not  say  that  it  was  error  to 
receive  the  testimony  of  skilled  attorneys,  who  practiced  in  the 
courts  of  that  State  to  aid  him  in  arriving  at  a  proper  conclusion 
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as  to  what  was  the  law  of  the  State,  and  especially  as  to  the 
practice  of  the  courts  thereof  in  regard  to  appeals  and  their  dis- 
missal. The  testimony  was  not  for  the  jury,  but  for  the  informa- 
tion of  the  judge,  and  he  was  not  bound  by  the  opinions  of  these 
attorneys ;  but  it  was  his  duty  at  last  to  decide  the  law  himself,  aided 
by  these  opinions  and  by  such  other  sources  of  information  as  were 
accessible  to  him.  Knowing,  as  we  do,  the  great  difficulty  under 
which  courts  labor  in  arriving  at  the  true  law  of  a  case,  and  es- 
pecially the  difficulty  encountered  here  as  well  as  in  the  court  below 
in  this  case,  we  can  not  condemn  a  trial  judge  for  resorting  to 
any  sources  of  information  which  will  aid  him  in  coming  to  a 
correct  conclusion  as  to  the  law.  The  record  shows  that  the  judge 
in  this  case  did  not  confine  himself  to  the  opinions  of  the  attorneys, 
but  that  the  statutes  of  Tennessee  and  the  decisions  of  its  Supreme 
Court  were  read  to  him.  Moreover,  in  some  States  that  have  no 
statute  like  our  own  quoted  above,  Code,  §  4420  (3824),  evidence 
of  this  kind  is  the  proper  mode  of  proving  the  law  of  another 
State;  and  the  Supreme  Court  of  the  United  States  has  so  held. 
116  U.  S.  1,  6  Sup.  Ct.  Rep.  242;  119  U.  S.  615,  7  Sup.  Ct.  Rep. 
398."    Cited,  103/480;  117/102. 

"The  public  laws  of  the  United  States,  and  of  the  several  States 
thereof,  as  published  by  authority,  shall  be  judicially  recognized 
without  proof."  When  it  appears  in  the  manner  above  indicated 
that  a  particular  law  has  been  of  force  in  another  State,  until  the 
contrary  is  shown  it  is  presumed  that  such  law  is  still  of  force. 
Quaere:  Do  not  the  provisions  of  the  Code,  §  5818  (5231)  quoted 
above,  place  the  laws  of  other  States,  when  "published  by  authority," 
upon  the  same  footing  as  all  laws  of  this  State,  both  public  and 
private  are  placed  by  the  provisions  of  the  Code,  §  5797  (5210) 
when  so  published?    Phillips,  117/98. 
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CHAPTER  35. 
PLEADINGS. 

520.  Petition  and  modes  of  defense. 

521.  When  a  demurrer  should  be  sustained. 

522.  The  proper  charge  when  negligence  in  several  particulars  is  alleged. 

523.  When  on  contract  or  in  tort 

Suits  Against  Railway  Companies  by  Strangers, 

524.  Negligence  in  "kicking"  a  car. 

525.  Description  of  ticket,  train,  etc 

526.  Impairment  of  capacity  to  labor  embraced  by  implication. 

By  Employees, 

527.  When  a  declaration  is  sufficient. 

528.  Baggage-master  injured  by  the  spout  of  a  tank. 

529.  Yardmaster  struck  by  an  electric-light  pole. 

530.  Averments  as  to  time,  place,  and  manner. 

531.  Laborer  at  a  roundhouse  failed  to  shovr  that  he  was  not  a  tres« 
passer. 

By  Passengers, 

532.  Plaintiff's  own  negligence  caused  the  injury. 

533.  A  violent  and  unusual  jerk. 

534.  No  authority  in  flagman  to  order  him  to  alight. 

535.  Passenger  ejected,  run  over,  and  killed. 

536.  Passenger  went  into  baggage-car  and  was  injured. 

Against  Municipal  Corporations, 

537.  Unprotected  mouth  of  a  sewer  in  the  street. 

538.  Street-railway  and  electric  company. 

Against  Telegraph  Company, 

539.  Employee  killed  by  the  falling  of  a  rotten  pole. 

540.  Against  landlord  by  tenant 

Amendments:    General  Principles, 

541.  Amendments  of  pleadings,  when  allowed.  Code,  §  5681  (5097). 

542.  Enough  to  amend  by.  Code,  §  5682  (5098). 

543.  New  cause  of  action  or  parties  not  allowed.  Code,  §  5683  (5099). 

544.  What  facts  may  be  supplied  by  amendments. 

545.  The  particulars  may  be  amplified  and  varied. 

546.  Subject  continued. 

547.  Subject  continued. 

548.  Subject  continued. 

549.  Subject  continued. 

550.  Amendments  setting  out  a  foreign  statute. 

551.  New  and  distinct  cause  of  action. 

552.  Misnomer  may  be  corrected. 

553.  New  party  not  added  here. 

554.  Lex  fori  controls  as  to  procedure. 
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Of  Justification. 

555.  Justification  in  torts. 

556.  When  a  plea  amounts  to  justification. 

557.  When  the  doctrine  does  not  apply. 

558.  Where  a  trial  is  had  on  the  pleadings  alone. 
550.  The  general  issue. 

560.  Matter  pleaded  in  mitigation. 

Allegata  and  Probata, 

561.  Parties  should  be  confined  to  the  case  made  in  their  pleadings. 

562.  No  substantial  variance  in  these  cases. 

563.  Substantial  variance  in  these  cases. 

564.  Court  should  charge  as  to  evidence  in  without  objection. 

565.  Evidence  admitted  without  objection  in  doubtful  cases. 

566.  When  plaintiff  may  urge  negligence  not  declared  on. 

567.  Variance  as  to  the  employment 

620.  Petition  and  modes  of  defense. 

All  suits  in  the  superior  courts  for  Itgal  or  equitable  relief,  or 
both,  shall  be  by  petition  to  the  court,  signed  by  the  plaintiflF  or  his 
counsel,  plainly,  fully  and  distinctly  setting  forth  his  charge,  ground 
of  complaint  and  demand,  and  the  names  of  the  persons  against 
whom  process  is  prayed.    Code,  §  4960  (5538). 

In  Miles,  2  G.  A.  79,  it  was  held  that,  every  petition  should  set 
forth  the  facts  upon  which  the  cause  of  action  is  based  "plainly, 
fully,  and  distinctly,"  and  witfi  such  certainty  that  the  same  may  be 
understood  by  the  defendant  who  is  to  answer  them,  the  jury  who 
are  to  ascertain  the  truth  thereof,  and  the  court  who  is  to  give 
judgment.  The  plaintiflF  is  not  required  to  set  forth  the  evidence, 
either  direct  or  circumstantial,  by  which  he  expects  to  establish  the 
traversable  facts  alleged  in  the  petition.  The  certainty  required 
as  to  the  all^^ation  in  a  suit  by  a  servant  against  his  master  for 
personal  injuries  occasioned  by  a  defective  instrumentality  is  dis- 
cussed. Powell,  J.,  said:  "As  to  pleadings  at  common  law  it  has 
been  said  on  eminent  and  unquestioned  authority  (Chitty  on  PI. 
256) :  'The  principal  rule  as  to  the  mode  of  stating  the  facts  is 
that  they  must  be  set  forth  with  certainty,  by  which  term  is 
signified  a  dear  and  distinct  statement  of  the  facts  which  constitute 
the  cause  of  action  or  ground  of  defense,  so  that  they  may  be  under- 
stood by  the  party  who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  the  truth  of  the  allegations,  and  by  the  court  who  are  to 
pvc  judgment.'  Our  Code,  §  5538  (4960)  requires  that  the  plain- 
tiff, in  his  petition,  shall  plainly,  fully,  and  distinctly  set  fortii  his 
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charge,  ground  of  complaint  and  demand.  As  construed  by  the 
courts  of  this  State,  this  statutory  provision  requires  a  higher  de- 
gree of  certainty  in  pleading  than  was  necessary  at  common  law; 
but  the  object  to  be  attained  is  the  same  under  both  systems,  to  wit, 
that  the  pleadings  be  understood  by  the  party,  the  jury,  and  the 
court.  They  certainly  ought  to  be  so  certain  and  full  that  the 
court  may  look  to  the  allegations  of  fact  and  know  whether  a  cause 
of  action  is  set  forth  or  not.  The  plaintiflf  is  not  required  to  set 
forth  the  evidence,  either  direct  or  circumstantial,  by  which  he  ex- 
pects to  establish  the  traversable  facts  alleged  in  the  declaration, 
and  a  demurrer  can  not  properly  be  used  to  compel  him  to  do  so; 
but  all  the  facts  necessary  to  be  stated  should  be  set  forth  plainly, 
and  special  demurrer  will  compel  this.  In  negligence  suits,  in  order 
that  the  court  may  determine  from  an  inspection  of  the  pleading 
whether  a  cause  of  action  is  set  forth,  each  fact  necessary  to  raise 
the  duty  and  to  show  the  specific  breach  thereof,  or  the  specific 
wrong  inflicted,  should  be  plainly  and  unequivocally  stated;  and 
enough  of  the  details  of  each  element  of  the  case  should  be  set 
out  to  clearly  distinguish  the  transaction  as  an  actionable  one  and 
not  to  leave  it  doubtful  whether  it  is  so  or  not.  Many  facts,  es- 
pecially those  resting  peculiarly  within  the  knowledge  of  the  oppo- 
site party,  may  be  adleged  in  general  terms ;  but  they  should  be  al- 
lied as  facts,  not  merely  as  l^^al  conclusions."  Gted,  2  G.  A. 
313,  765;  4  G.  A.  107;  5  G.  A.  673. 

In  Hardy,  Adm'x,  131/238,  it  was  held  that  where,  in  an  action 
against  a  railroad  company  for  the  n^ligent  killing  of  a  person, 
the  petition  is  framed  in  separate  paragn^hs  consecutively  ntunr 
bered,  in  which  it  is  plainly  and  distinctly  averred  that  such  per- 
son was  killed  by  the  operation  of  the  defendant's  locomotive  and 
cars,  and  the  answer  to  these  paragraphs  only  denies  the  allegations 
"so  far  as  the  negligence  of  this  defendant  or  its  employees  is 
charged,"  the  killing  of  the  person  by  the  defendant's  kxomotive 
and  cars  is  not  a  controverted  fact,  and  any  error  in  receiving  evi- 
dence tending  to  establish  this  fact  is  harmless. 

General  allegations  that  a  plaintiflf  was  injured  by  reason  of  the 
negligent  conduct  of  a  railroad  company,  or  the  like,  unless  ac- 
companied by  alle[ations  of  fact  showing  negligence,  are  subject 
to  special  demurrer.  Lumpkin,  J.,  said :  "The  plaintiflf  in  his  peti- 
tion must  allege  facts,  not  merely  conclusions.  General  allegations 
that  the  defendant  was  negligent,  or  that  the  plaintiflf  was  injured 
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by  the  negligent  conduct  of  the  defendant,  or  the  like,  will  not  alone 
withstand  a  special  demurrer.  The  pleader  should  state  wherein 
the  n^ligence  consisted.  He  must  plainly,  fully,  and  distinctly  set 
forth  his  cause  of  action.  If  he  has  done  this,  he  is  not  required 
to  enter  into  elaborate  statements  of  minutiae."    Harris,  129/388. 

If  a  declaration  alleges  with  sufficient  specification  negligence  on 
the  part  of  the  defendant  and  its  agents  or  employees,  and  in  what 
such  n^;ligence  consisted  and  when  it  occurred,  it  is  not  necessary 
to  set  out  the  names  of  the  particular  agents  or  employees  alleged 
to  have  committed  it.    Ryals,  123/331.    Cited,  131/377. 

A  pleader  may,  without  subjecting  his  petition  to  demurrer,  al- 
lege matters  by  way  of  general  conclusion,  where  the  specific  facts 
upon  which  the  conclusion  rests  are  detailed  with  requisite  definite- 
ness.    Pacetti,  6  G.  A.  97. 

An  legation  that  ''the  plaintiff  charges  that  the  defendant  knew 
of  the  defective  condition  of  the  condenser,  on  account  of  the  fact 
that  for  several  days  previous  to  the  explosion  the  engine  had  not 
been  properly  working  and  had  by  its  actions  given  full  warning 
that  it  was  in  a  dangerous  and  defective  condition,"  is  subject  to 
special  demurrer  upon  the  ground  that  it  is  not  alleged  in  what 
respect  the  engine  had  not  been  properly  working,  and  because  it 
is  not  alleged  what  actions  of  the  engine  gave  warning  that  it  was 
in  a  dangerous  and  defective  condition.  Green  v.  Babcock  Brothers 
Lumber  Co.,  130/469.    Cited,  5  G.  A.  217,  225. 

The  petition,  while  setting  forth  a  transaction  apparently  actiona- 
ble did  not  set  it  forth  with  sufficient  certainty;  hence  the  court 
did  not  err  in  dismissing  the  action,  upon  timely  special  demurrer 
pointing  out  the  deficiencies.  Powell,  J.,  said :  "Where  a  petition 
has  set  forth  the  particulars  of  a  transaction  with  definiteness,  the 
conclusions  of  negligence  on  which  the  pleader  relies  may  be  stated 
in  general  terms.  These  grounds  fall,  of  course,  by  the  sustaining 
of  demurrers  to  the  prior  allegations  on  which  they  are  based ;  but 
in  themselves  they  are  riot  the  subject  of  demurrer  on  the  grounds 
stated."  Jarrell  v.  American  Pipe  Bending  Machine  Co.,  2  G.  A. 
764.  In  this  and  the  Miles  and  Helms  cases,  Powell,  J.,  discusses 
die  allegations  necessary  to  a  perfect  suit  by  a  servant  against  the 
master  for  personal  injuries.    See,  2  G.  A.  79,  308. 

In  Austin,  122/823,  it  was  held  that  a  petition  containing  one 
count,  in  which  two  causes  of  action  are  set  forth,  will  on  special 
demurrer  be  held  bad  for  duplicity.    A  petition  containing  several 
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distinct  counts  which  do  not  differ  in  any  substantial  particular 
from  each  other  will,  on  motion  filed  at  the  first  term  in  the  nature 
of  a  special  demurrer,  be  dismissed  unless  the  surplus  counts  are 
eliminated  by  amendment.  A  petition  containing  several  counts, 
each  referring  to  the  same  transaction,  but  differing  from  each 
other  in  substantial  particulars  as  to  the  details  of  the  transaction, 
is  not  bad  for  duplicity.  Cited,  123/31.  This  petition  contained 
three  counts,  the  second  of  which  was  stricken  on  demurrer,  and 
the  first  and  third  held  to  be  good  by  the  trial  court.  After  the 
afiirmance  of  this  judgment  by  the  Supreme  Court,  the  defendant 
company  offered  an  amendment  to  its  answer,  setting  up  the  plea 
of  res  adjudicata,  which  plea  was  predicated  upon  the  judgment 
striking  the  second  count  of  the  petition.  The  trial  judge,  over  the 
objection  of  the  plaintiff,  allowed  the  amendment  to  be  filed  as  a 
part  of  the  pleadings,  but  in  his  written  order  recited  that  "the 
facts  and  law  as  set  out  in  this  amendment  are  not  passed  upon 
by  the  court,  as  to  whether  or  not  they  constitute  a  good  plea  of  res 
adjudicata."  The  case  came  again  to  the  Supreme  Court  and  it  was 
held  that  a  plaintiff  who  sues  to  recover  damages  for  a  personal 
injury  may  emh-ace  in  his  petition  two  or  more  separate  counts, 
setting  forth  different  accounts  of  the  manner  in  which  he  was 
injured,  so  as  to  meet  any  anticipated  variations  in  the  proof  which 
may  be  adduced  at  the  trial;  and  a  judgment  striking  one  of  the 
counts  on  the  ground  that  no  cause  of  action  is  therein  stated  will 
not  be  a  bar  to  his  prosecution  of  the  suit  upon  another  cotmt  in 
his  petition.  An  order  allowing  a  plea  of  res  adjudicata  to  be  filed, 
over  the  objection  of  the  plaintiff,  as  a  part  of  the  defendant's  plead- 
ings, is  not  to  be  regarded  as  conclusive  upon  the  former  as  to  the 
merits  of  the  plea,  when  the  order  expressly  recites  that  the  court 
does  not  undertake  to  pass  upon  the  question  whether  or  not  the 
plea  sets  up  a  good  defense.  So  long  as  the  case  is  in  limine  and 
there  is  not  estoppel  of  which  the  party  filing  the  plea  may  take 
advantage,  it  is  within  the  power  of  the  court,  of  its  own  motion, 
to  order  it  stricken  as  legally  insufficient  in  matter  of  substance, 
or  to  instruct  the  jury  to  disregard  the  defense  thereby  sought  to 
be  interposed.  If  tfie  plea  be  without  merit  and  there  is  no  estoppel 
upon  the  plaintiff  to  call  into  question  its  legal  sufficiency,  the  de- 
fendant can  not  justly  complain  that  the  trial  judge  entirely  ignored 
it  when  instructing  the  jury  as  to  the  issues  involved  in  the  case, 
and  thus  deprived  the  defendant  of  all  benefit  of  the  defense  of 
res  adjudicata.     127/121. 
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In  Keel,  3  G.  A.  769,  Powell,  J.,  said:  "Keel  aUeged  that  he 
was  at  one  of  the  defendant's  stations,  preparing  to  board  a  car 
as  a  passenger.  As  the  car  approached  he  signaled  the  motorman 
to  stop  and  the  motorman  saw  the  signal  and  wound  up  the  brakes, 
but  failed  to  get  the  car  to  a  complete  stand  at  the  station,  and 
went  past  it.  As  the  car  passed,  plaintiff  boarded  the  step  of 
the  front  platform  safely.  The  motorman  saw  him.  As  plaintiff 
was  stepping  from  the  step  of  the  car  to  the  platform,  the 
motorman  threw  off  the  brakes;  the  car  jumped  forward  and 
jerked,  knocked  and  threw  the  plaintiff  off  the  car,  he  was  thrown 
under  the  wheels,  and  certain  enumerated  injuries  ensued  to  the 
damage  of  the  plaintiff.  *  *  *  The  case  rests  solely  upon  the 
pr(^)osition  that  a  release  of  the  brakes  caused  the  car  to  jump 
forward  with  a  jerk;  a  proposition  wholly  contradictory  of  the 
laws  of  physics  and  to  ordinary  experience.  *  *  *  a  party 
will  not  be  permitted  to  maintain  in  his  pleadings  a  contradiction 
of  those  things  of  which  the  court  is  required  to  take  judicial 
cognizance.  Of  the  primary  physical  laws  the  courts  must  take 
notice.  16  Cyc.  854  (8).  Therefore  the  pleading  is  demurrable 
when  it  sets  up  a  contradiction  of  these  laws.  Since  a  physical  im- 
possibility can  not  exist  at  all,  it  can  not  be  admitted  even  by  de- 
murrer. Such  an  all^[ation  must  be  treated  by  the  courts  just  as 
they  would  treat  an  allegation  that  what  is  not  law  is  law,  i.  e.  it 
must  be  wholly  disr^arded.  Therefore  the  court  erred  in  not  sus- 
taining the  general  demurrer.  Compare  McEwen,  120/1008."  It 
was  held  that  an  all^[ation  in  pleading  which  contradicts  anything 
of  which  the  court  must  take  judicial  cognizance  is  absolutely  nuga- 
tory and  will  be  disregarded.  The  courts  are  required  to  take  no- 
tice of  primary  physical  laws.  Fairly  construed,  the  petition  in 
this  case  asserts  a  physical  impossibility  and  is  therefore  demurra- 
ble.   Cited,  5  G.  A.  673. 

Modes  of  defense.  A  defendant  may  either  demur,  plead,  or 
answer  to  the  petition,  or  may  file  one,  or  more,  or  all  of  these 
defenses  at  once  without  waiving  the  benefit  of  either;  or  he  may 
file  two  or  more  pleas  to  the  same  action.  In  all  cases  demurrer, 
pleas  and  answer  shall  be  disposed  of  in  the  order  named ;  and  all 
demurrers  and  pleas  shall  be  filed  and  determined  at  the  first  term, 
unless  continued  by  the  court,  or  by  consent  of  parties.  Code,  § 
5047  (5630). 

In  Motz,  130/414,  it  was  held  that  where,  at  the  appearance  term 
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of  the  case  a  general  and  a  special  demurrer  were  filed,  the  latter 
was  not  amendable  at  a  later  term  by  adding  thereto  new  and  in- 
dependent grounds  of  demurrer.  Lumpkin,  J.,  said:  "Whether  a 
mere  inadvertent  or  accidental  omission  from  a  ground  of  special 
demurrer,  or  an  inaccuracy,  or  imperfection  therein,  could  be  cured 
by  amendment,  presents  a  different  question  from  the  claim  of  ri^ 
to  add  new  and  independent  grounds  after  the  time  allowed  by  law 
for  filing  a  special  demurrer  has  elapsed.  Also  the  practice  of  niov« 
ing  to  dismiss  a  case  because  no  cause  of  action  is  set  forth  is  not 
here  involved."  The  test  of  the  sufficiency  of  a  petition  to  resist  a 
general  demurrer  is  the  ability  of  the  defendant  to  admit  all  that 
is  allied  therein  and  yet  escape  liability  altc^ther.  A  general 
demurrer  to  the  petition  should  not  be  sustained  and  the  suit  dis- 
missed because  the  plaintiff  would  not  be  entitled  to  recover  all  he 
asks,  if  the  petition  sets  up  a  good  cause  of  action  as  to  any  por- 
tion of  his  demand. 

A  demurrer  addressed  to  a  particular  paragraph  of  the  plead- 
ings is  not  necessarily,  for  that  reason,  a  special  demurrer.  "A 
general  demurrer  enables  the  party  to  assail  substantial  imperfec- 
tions in  the  pleadings  of  the  opposite  side,  without  particularizing 
any  of  them  in  his  demurrer ;  a  special  demurrer  goes  to  the  struc- 
ture merely,  and  not  to  the  substance,  and  obliges  the  party  de- 
murring to  lay  his  finger  on  the  very  point"  Martin  v.  Bartow  Iron 
Works,  35/323.  "Demurrer,  being  a  critic,  must  itself  be  free  from 
imperfections."    Swindle,  2  G.  A.  550.    Cited,  5  G.  A.  667. 

In  Pierce,  120/230,  it  was  held  that  a  petition  in  a  suit  against 
a  railroad  company,  alleging  that  the  plaintiff's  husband  was  an 
engineer  of  the  company  and  was  killed  by  the  derailment  of  the 
engine  which  he  was  running  on  the  defendant's  road,  without  fault 
on  his  part,  and  averring  that  such  killing  was  "negligent,  wrongful, 
and  inexcusable,"  was  not  open  to  general  demurrer.  But  a  peti- 
tion containing  only  such  general  allegations  of  negligence  was  not 
sufficient  to  withstand  a  special  demurrer  setting  up  that  it  failed 
to  set  forth  any  specific  acts  of  n^ligence.  Fish,  P.  J.,  said: 
"Was  the  petition  sufficient  to  withstand  the  motion,  in  the  nature 
of  a  general  demurrer,  to  dismiss  it?  This  depended  on  whether 
the  defendant  could  have  admitted  all  the  allegations  of  the  peti- 
tion and  escaped  liability.  Pullman  Palace  Car  Co.  v.  Martin, 
92/161-164;  Rayford,  115/937.  From  the  allegations  of  the  peti- 
tion it  appeared  that  petitioner's  husband  was  an  employee  of  the 
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defendant;  that,  while  in  the  discharge  of  his  duty  as  such,  he  was 
killed  by  the  running  of  defendant's  locomotive,  and  that  he  was, 
at  the  time,  wholly  without  fault,  and  it  was  averred  that  such 
killing  was  'negligent,  wrongful,  and  inexcusable.'  The  defendant 
ooold  not  admit  these  allegations  and  escape  liability.  As  the  peti- 
tion was,  in  substance,  sufficient,  the  overruling  of  the  motion  to 
dismiss  it  was  not  erroneous.  See  Rayford,  supra.  Under  the  rul- 
ings made  in  Blackstone,  supra,  and  Russell,  supra,  the  ground  of 
special  demurrer,  to  the  effect  that  the  petition  failed  to  allege  any 
specific  act  of  negligence  on  the  part  of  the  defendant  company, 
was  meritorious,  and  the  court  erred  in  not  dismissing  the  petition 
on  this  ground."    Cited,  120/477,  479,  890;   122/699;   124/1053. 

The  allegations  of  a  pleading  are  to  be  construed  most  strongly 
against  the  pleader  when  attacked  by  demurrer.  The  demurrer 
admits  only  the  facts,  and  not  the  legal  conclusions  drawn  therefrom 
by  the  pleader.  Brown  v.  Massachusetts  Mills  in  Georgia,  7  G.  A. 
642;  Harris,  129/388. 

In  Ayers,  5  G.  A.  454,  Powell,  J.,  said:  "Pleadings  are  con- 
strued most  strongly  against  the  pleader.  Athens  Mfg.  Co.  v. 
Rucker,  80/291  (4  S.  E.  885) ;  Smith,  84/183,  186  (10  S.  E.  602) ; 
Augusta  Stockyard  Co.,  115/70  (41  S.  E.  598).  And  if  the  plead- 
ings are  capable  of  two  constructions,  the  one  most  unfavorable  to 
the  pleader  must  obtain.  Evans  v.  Collier,  79/315  (4  S.  E.  264) ; 
Augusta  Stockyard  Co.,  supra."    Cited,  8  G.  A.  325. 

In  James,  90/695,  it  was  held  that  a  declaration  by  a  husband, 
iUeging  that  the  plaintiff's  wife,  being  a  passenger  on  one  of  de- 
fendant's cars,  undertook  to  alight,  and  that  while  so  doing  and  by 
reason  of  defendant's  n^ligence  the  car  suddenly  started  off,  caus- 
ing her  to  fall  to  the  ground,  "and  thereby  producing  such  serious 
bodily  injuries  to  her  as  to  deprive  petitioner  for  a  long  time  of 
her  company  and  services,  and  entail  upon  him  heavy  expenses  for 
nursing  and  medical  attention,  all  to  his  damage"  in  the  sum  of 
$1,000,  sets  forth  substantially  a  cause  of  action,  and,  though  want- 
ing in  sufficient  fullness  and  detail  as  to  the  manner  in  which  the 
injury  was  caused,  and  its  consequences,  of  which  advantage  could 
be  taken  by  special  demurrer  at  the  first  term,  should  not,  at  the 
trial  term,  be  dismissed  on  defendant's  motion,  made  on  the  ground 
tfiat  the  all^ations  as  to  the  nature  and  extent  of  the  injuries  done 
{daintiff's  wife  were  too  vague,  uncertain,  and  indefinite  to  put  de- 
fendant on  notice  as  to  the  nature  of  the  case  to  be  proved.  Ltmipkin, 
—19  1 
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J.,  said:  "Under  §  5538  (4960)  of  the  Code,  every  declaration  shall 
plainly,  fully,  and  distinctly  set  forth  the  cause  of  action,  and  this 
should  be  done  in  order  that  the  defendant  may  without  difficulty 
understand  the  nature  of  the  plaintiff's  charge  or  demand,  and 
make  preparation  to  meet  it.  For  want  of  sufficiency  in  the  respects 
indicated  a  demurrer  will  lie,  which  should  be  sustained  unless  the 
plaintiff,  by  proper  amendment,  cures  the  defects  in  his  declaration. 
Where  no  cause  of  action  whatever  is  set  forth,  the  defendant  may 
move  at  any  term  to  dismiss  the  action,  because  upon  a  declaration 
totally  defective  in  substance  a  motion  in  arrest  of  judgment  would 
be  good.  Whenever  this  is  true,  the  plaintiff's  case  may  be  cut  off 
stmimarily  at  any  term,  and  thus  save  the  unnecessary  consumption 
of  time  in  going  through  a  trial  which  could  not  result  in  any  valid 
judgment;  but  defects  merely  of  form  should  be  taken  advantage 
of  at  the  first  term.  Rule  28  of  the  superior  court.  Where  a  legal 
cause  of  action  is  set  forth,  formal  defects  would  be  cured  by 
verdict."    Cited,  122/563. 

While,  under  §  5104  (4558)  of  the  Code,  the  defendant  in  an 
attachment  case  may  appear  and  defend  at  any  time  before  final 
judgment,  all  defenses  must  be  submitted  and  disposed  of  in  their 
proper  order;  and  consequently  such  defendant  can  not,  after 
pleading  to  the  merits,  and  a  term  has  passed,  interpose  and  have 
adjudicated  special  demurrers  to  the  plaintiff's  declaration,  relating 
only  to  matters  of  form,  and  not  vital  to  the  plaintiff's  cause  of  ac- 
tion. Lumpkin,  J.,  said:  "It  is  well  settled,  in  Georgia  practice, 
that  in  actions  either  at  law  or  in  equity  a  motion  to  dismiss,  based 
upon  the  ground  that  the  declaration  or  petition  fails  to  state  a 
cause  of  action,  may  be  entertained  even  at  the  trial  term.  As  to 
defects  of  form,  we  understand  it  now  is,  and  has  ever  been,  the 
rule  that  advantage  of  them  must  be  taken  by  special  demurrer  at 
the  first  term."    Mitchell,  95/78.    Cited,  101/730;  122/562;  130/421. 

The  court  at  the  trial  may  dismiss  a  petition,  if  so  defective  that 
after  verdict  a  motion  in  arrest  of  judgment  would  be  sustained, 
but  it  can  not  consider  special  demurrers  not  filed  at  the  appearance 
term.    Brown,  119/88. 

A  declaration  for  a  tort  will  not  be  dismissed  on  motion  at  the 
trial  term  because  of  uncertainty  in  setting  forth  the  date  of  the 
commission  of  the  tort,  or  because  some  of  the  personal  injuries 
cwnplained  of  are  not  fully  described.  Such  defects  are  matter  for 
special  demurrer.    Powell,  89/601. 
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Where  a  petition  contains  several  paragraphs,  some  of  which  set 
forth  and  pray  for  damages  which  may  be  properly  said  to  have 
arisen  from  the  wrongs  complained  of,  a  demurrer  alleging  in  gen- 
eral terms  that  "said  items  of  damage  are  too  remote,  and  can  not 
be  recovered,"  is  not  good.  If  any  of  such  items  are  too  remote 
to  constitute  the  basis  of  a  recovery,  the  same  should  be  specially 
pointed  out.     Seals,  102/817.     Cited,  120/286. 

Where  there  is  no  special  demurrer  to  a  declaration  it  is  not 
error  to  refuse  to  strike  from  the  latter  certain  words,  as  not 
relevant  either  in  matter  of  form  or  substance,  the  motion  to  strike 
being  made  orally  at  the  trial.    Glover,  92/132. 

In  Wilson,  132/215,  plaintiff  alleged  that  in  endeavoring  to  save 
her  house  from  a  fire  that  had  been  negligently  caused  by  the  de- 
fendant her  clothing  caught  on  fire  and  she  was  injured.  The  sixth 
paragraph  of  the  petition  alleges,  that  "petitioner  has  been  unable 
to  perform  any  labor  in  support  of  herself  and  three  small  chil- 
dren, her  lost  time  now  amounting  to  one  month,"  etc.  Demurring 
specially  to  the  sixth  paragraph,  defendant  "says  that  the  allega- 
tions in  the  same  as  to  the  plaintiff's  three  small  children  are  ir- 
relevant to  the  issue  made  by  the  petition,  and  the  plaintiff  is  not 
entitled  to  recover  any  damages  on  account  of  the  same,  and  the 
same  are  insufficient  in  law."  It  was  held  that  the  allegation  in  the 
sixth  paragraph  of  the  petition,  relative  to  the  plaintiff's  "three 
small  children,"  was  properly  stricken  upon  demurrer,  as  being  ir- 
relevant to  the  issues  involved  in  the  case. 

While  the  averment  of  facts  contained  in  independent  counts 
of  a  declaration  may  not  be  taken  in  aid  the  one  of  the  other,  yet 
if  the  pleader,  by  appropriate  averment  in  one  count,  adopts  as  a 
part  of  such  count  facts  stated  in  another,  such  facts  so  adopted 
may  be  taken  as  stated  in  the  former,  without  formal  repetition; 
and  even  though  the  latter  count  be  insufficient  in  statement  of  a 
cause  of  action,  if  the  former,  so  aided,  states  a  cause  of  action,  a 
demurrer  thereto  for  want  of  a  cause  of  action  should  be  overruled. 
Hutson  V.  King,  95/271. 

A  separate  count  in  a  petition  claiming  damages  for  negligence, 
which  allied  in  general  terms  that  the  defendant  was  guilty  of 
negligence,  should  have  been  stricken  on  special  demurrer  setting 
up  that  it  failed  to  set  forth  the  particulars  in  which  the  defendant 
was  negligent,  unless  the  defect  therein  was  cured  by  amendment. 
Gardner,  122/82;  Russell,  119/705.  Cited,  119/844;  122/563; 
129/842. 
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A  petition  claiming  damages  for  negligence,  which  contains  only 
general  allegations  of  negligence,  will  be  dismissed  on  special  de- 
murrer, unless  so  amended  as  to  set  forth  one  or  more  specific  acts 
of  negligence.  It  fdlows  from  the  foregoing  that  when  a  petition 
sets  forth  general  allegations  of  negligence,  which  are  followed  by 
an  averment  of  a  specific  act  of  negligence,  there  can  be  no  re- 
covery by  the  plaintiflF  unless  the  specific  act  of  negligence  is  es- 
tablished to  the  satisfaction  of  the  jury.  In  a  suit  of  the  character 
above  indicated,  evidence  of  the  circumstances  attending  the  trans- 
action which  resulted  in  the  injury,  and  constituting  the  res  gestae 
of  the  occurrence,  may  be  properly  admitted,  although  such  evi- 
dence may  show  other  acts  of  negligence  on  the  part  of  the  defend- 
ant than  the  one  alleged.  But  such  evidence  will  not  authorize  a 
recovery  unless  the  specific  act  of  n^ligence  alleged  is  established 
to  the  satisfaction  of  the  jury.  Palmer  Brick  Company  v.  ChenaU 
119/837.     Cited,  122/698;  7  G.  A.  586. 

In  Kemp,  122/559,  the  petition  alleged,  that  the  defendant  by 
the  running  of  its  locomotive  cars,  and  machinery  in  a  careless, 
negligent,  and  improper  manner,  ran  over  and  killed  the  plaintiflPs 
husband  between  Parish  station  and  Metter  station  in  Bulloch 
county;  that  the  killing  was  done  by  a  passenger-train  going  west 
upon  a  straight  track;  "that  heretofore  in  the  county  aforesaid, 
the  defendant  by  its  carelessness,  negligence,  and  imprc^r  con- 
duct, and  by  the  carelessness,  negligence  and  improper  conduct  of 
its  officers,  agents,  servants,  and  employees  in  the  running  and  op- 
erating of  its  locomotives,  cars,  and  machinery,  on  or  about 
February  12,  1902,  recklessly  and  wantc«ily  ran  over,  mangled, 
crushed,  and  killed  B.  J.  Kemp,  the  husband  of  petitioner."  The 
defendant  demurred  on  the  ground  that  the  petition  stated  no  cause 
of  action  and  did  not  make  it  to  appear  that  there  was  any  duty  of 
diligence  on  the  part  of  the  defendant  to  the  deceased.  It  specially 
demurred  on  the  grounds,  that  the  plaintiflTs  cause  of  acti(m  was 
not  set  forth  fully,  plainly,  and  distinctly ;  that  it  was  not  all^d  how 
or  in  what  manner  the  injury  was  inflicted;  that  it  did  not  appear 
f  rcrni  the  petition  that  there  was  any  duty  of  diligence  on  the  part 
of  the  defendant ;  and  that  it  did  not  appear  that  the  deceased  was 
free  from  fault.  The  court  overruled  the  demurrer.  The  case 
was  submitted  to  the  jury,  and  at  the  conclusion  of  the  plaintiffs 
evidence  the  court  granted  a  nonsuit.  Lamar,  J.,  said :  "The  all^fa- 
tions  in  the  petition  were  of  the  most  general  nature,  and,  beyond 
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the  fact  of  homicide,  gave  the  defendant  little  or  no  indication  of 
what  was  expected  to  be  proved.  The  petition  did  not  show  whether 
the  deceased  was  an  employee,  licensee,  or  trespasser.  Each  of 
these  relations  raised  a  particular  duty.  What  might  have  been 
n^ligence  as  to  one  would  not  necessarily  have  been  so  as  to  the 
other.  The  petition  did  not  show  whether  the  homicide  was  at 
a  crossing,  at  a  point  distant  therefrom,  or  at  a  place  where  the 
defendant  was  bound  to  be  on  the  lookout  for  pedestrians.  It  did 
not  all^e  whether  the  plaintiff  was  walking,  standing  or  lying  on 
the  track;  and  if  the  latter,  whether  he  was  there  voluntarily  or 
because  of  some  sudden  access  of  sickness.  Except  inferentially, 
it  is  not  charged  that  the  employees  saw  him  or  could  have  seen 
him,  or  that  they  knew  of  his  danger  and  realized  that  he  could 
not  avoid  the  danger  by  stepping  from  the  track  to  a  place  of 
safety.  Such  evidence  as  was  finally  admitted  shows  that  these 
allegations  were  material.  But  the  defendant  was  entitled  to  in- 
formation on  those  subjects  before  the  trial  b^[an.  In  some  juris- 
dictions the  petition  would  have  been  held  to  be  bad  in  substance, 
and  for  that  reason  subject  to  a  general  demurrer  on  the  ground 
that  "it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
Under  our  liberal  system  of  pleading,  there  being  enough  to  amend 
by,  the  incomplete  and  partial  statement  of  facts  would  be  treated 
as  a  defect  in  form  rather  than  as  a  defect  in  substance.  For  that 
reason  it  was  good  as  against  a  motion  to  dismiss  on  general  de- 
murrer. It  by  no  means  follows,  however,  that  the  defendant,  over 
its  objections,  could  be  forced  to  trial  under  pleadings  which  did 
not  give  notice  of  the  breach  of  duty  and  acts  of  negligence  for 
which  it  was  sought  to  be  made  liable.  *  *  *  And  since  the 
defendant  can  no  more  deal  in  generalities  than  can  the  plain- 
tiff, where  there  is  a  defective  cause  of  action  stated  he  must  point 
out  the  defects  of  which  he  complains.  But  when  by  special  de- 
murrer he  does  so,  and  stands  upon  his  statutory  right,  he  is  en- 
titled to  have  the  omissions  supplied.  He  is  entitled  not  only  to  a 
]dain,  distinct  statement  of  the  plaintiff's  charge,  but  also  to  a  full 
statement  of  the  plaintiff's  "ground  of  complaint."  Code,  §  4598 
(4960).  *  *  *  In  view  of  the  liberality  in  holding  defective  pe- 
titions good  as  against  a  motion  to  dismiss,  and  the  most  unlimited 
right  to  amend,  but  with  a  recognition  at  the  same  time  of  the  de- 
fendant's right  to  a  full  statement,  there  has  been  a  marked  tendency 
in  our  decisions  to  magnify  the  office  and  the  importance  of  the 
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special  demurrer.  And  when  the  defendant  calls  therefor,  he  is 
entitled  to  a  full  statement  of  time,  place,  circumstance,  and  facts 
the  plaintiflF  expects  to  prove,  so  that  he  may  prepare  his  defense 
accordingly — ^whether  that  defense  be  by  demurrer  or  by  plea  rais- 
ing an  issue  to  be  passed  on  by  the  jury.  He  is  entitled  to  a  state- 
ment of  issuable  and  traversable  facts;  not  to  general  allegations 
of  negligence  or  liability,  which,  at  last,  are  more  in  the  nature  of 
conclusions  than  allegations  of  fact.  The  petition  here,  though 
good  as  against  a  general  demurrer,  was  defective.  The  omissions 
were  duly  pointed  out  by  special  demurrer,  which  should  have 
been  sustained."  It  was  held  that  the  more  liberal  the  law  in  the 
allowance  of  amendments,  and  the  less  the  necessity  of  formalities 
in  pleading,  the  greater  the  right  of  the  defendant  by  special  de- 
murrer to  call  for  a  full  statement  of  the  facts  out  of  which  the 
plaintiff's  cause  of  action  arises.  While  the  petition  was  good  as 
against  a  general  demurrer,  it  did  not  make  the  full  statement  re- 
quired by  the  Code,  §  5538  (4960)  nor  did  it  put  the  defendant 
upon  notice  of  what  was  intended  to  be  proved;  and  the  special 
demurrer  should  have  been  sustained.  Cited,  127/124;  129/115; 
1  G.  A.  718;  135/637.  See  this  case  again,  129/115. 

Where  the  petition  is  indefinite  as  to  material  allegations,  and 
attention  is  called  to  the  defect  by  a  timely  and  appropriate  special 
demurrer,  which  is  overruled  by  the  court,  and  defendant  duly  ex- 
cepts, in  the  absence  of  an  amendment  curing  the  defect  this  court 
has  no  alternative  but  to  reverse  the  judgment  Cagle  v.  Shepard, 
1  G.  A.  192.    Cited,  3  G.  A.  4. 

The  defendant  company  had  the  right  to  be  put  cm  notice  of 
the  specific  acts  of  negligence  by  reason  of  which  it  was  charged 
that  the  plaintiff  had  been  damaged.  But  a  suit  in  a  justice's  court 
which  in  general  terms  alleged  negligence  was  good  against  an 
oral  demurrer  made  after  trial  before  the  justice  and  at  the  trial 
upon  an  appeal  to  a  jury  in  the  justice's  court  Knight,  122/290. 
Cited,  123/332. 

In  Pope,  129/842,  it  was  held  that,  in  an  action  based  upon  the 
n^ligence  of  the  defendant,  which  it  is  alleged  resulted  in  the 
killing  of  a  mule,  it  is  not  sufficient  to  allege  the  negligence  in  gen- 
eral terms ;  and  it  was  error  for  the  court  to  overrule  a  special  de- 
murrer calling  for  the  particulars  of  the  alleged  negligence.  Russell, 
119/705;   Stewart,  120/890;  Atkinson,  J.,  specially  concurring. 

In  an  action  founded  upon  negligence,  mere  general  averments 
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of  negligence  are  sufficient  as  against  a  general  demurrer;  but 
when  a  special  demurrer  is  filed  raising  the  objection  that  the  al- 
legations are  too  general,  the  particulars  of  the  n^ligence  must 
be  set  forth.  A  plaintiff  in  an  action  founded  upon  negligence  is 
confined  to  proof  of  the  acts  of  n^ligence  alleged  in  his  petition, 
or  which  constitute  the  res  gestae.  A  specification  of  the  particulars 
of  the  negligence  relied  on  can  not  be  avoided  by  an  allegation  that 
the  plaintiff  has  been  unable  to  ascertain  the  particular  acts  of  neg- 
ligence causing  the  injury,  and  that  on  account  of  the  manner  in 
which  the  injury  was  inflicted  they  were  more  peculiarly  within 
the  knowledge  of  the  defendant  than  of  the  plaintiff.  General 
averments  of  negligence  can  not  be  aided  by  the  maxim  res  ipsa 
loquitur.  This  maxim  can  not  be  invoked  to  aid  a  defective  plead- 
ing. Hudgins  v.  Coco  Cola  Bottling  Co.,  122/695.  Cited,  124/124, 
1053;  129/370;  5  G.  A.  793. 

In  R3rals,  123/330,  it  was  held  that  in  a  suit  brought  in  a  county 
court  against  a  railway  ccwnpany  for  the  negligent  killing  of  stock, 
where  the  declaration  alleged  in  general  terms  "that  said  damage 
was  done  by  the  running  of  the  locomotive  and  cars  of  said  de- 
fendant in  said  county  in  a  careless  and  negligent  manner  by  said 
defendant's  employees,"  it  was  subject  to  a  special  demurrer  on 
the  ground  that  it  failed  to  specify  wherein  the  defendant  was  neg- 
ligent, or  to  put  it  on  notice  of  the  tort  complained  of;  and,  in  the 
absence  of  amendment,  the  declaration  should  have  been  dismissed. 
Lumpkin,  J.,  said:  "Section  2780  (2321)  of  the  Code,  under  which, 
upon  proof  of  injury  from  the  operation  of  its  locomotives,  cars, 
or  other  machinery,  a  presumption  of  negligence  arises  against  the 
railroad  company,  states  a  rule  of  evidence,  and  does  not  dispense 
with  proper  pleadings."    Cited,  3  G.  A.  273,  346. 

A  petition  to  recover  damages  for  the  killing  of  two  mules  by 
a  railroad  company,  which  in  general  terms  alleged  that  the  animals 
were  killed  by  a  train  of  defendant,  "in  a  careless  and  negligent 
manner,  running  over  said  mules  in  the  field  of  petitioner  *  *  * 
and  on  the  tracks  of  said  railroad  company,"  should,  in  the  absence 
of  amendment,  have  been  dismissed  upon  special  demurrer,  on  the 
ground  that  it  did  not  set  out  any  specific  acts  of  negligence. 
Stewart,  120/890.    Cited,  123/331 ;  129/842. 

In  Smith,  3  G.  A.  1,  it  was  held  that  the  court  erred  in  overruling 
the  special  demurrer  to  one  of  the  counts  in  the  petition.  A  general 
verdict  can  not  be  sustained  when  there  are  two  coimts  in  the  peti- 
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tion,  one  good  and  (me  bad,  and  the  court  has  erroneonsly,  over  pro- 
test by  demurrer,  submitted  the  bad  count  as  well  as  the  good  one  to 
the  consideration  of  the  jury.  An  erroneous  refusal  to  sustain  a 
valid  special  demurrer  vitiates  the  trial.  Powell,  J.,  said:  "The 
plaintiff  alleged,  that  her  son  was  a  passenger  on  defendant's  train 
from  Savannah  to  Claxton ;  that  he  was  drunk  and  asleep  when  he 
reached  Claxton,  and  was  carried  to  Collins;  that  at  Collins  tiie 
conductor  and  the  porter  took  her  son,  who  was  so  drunk  that  he 
could  not  take  care  of  himself,  to  the  rear  end  of  the  rear  coach 
of  a  long  excursion  train,  there  put  him  off  in  his  drunk  and 
helpless  condition  at  night,  some  distance  from  the  station,  on  or 
near  the  track  of  the  defendant,  left  him  there  without  calling  any 
body's  attention;  'and  [he],  in  said  drunken  and  helpless  conditicm, 
wandered  oflf  down  the  track  of  the  defendant,  towards  the  town 
of  Manassas,  when  between  the  57th  and  58th  mile  posts  on  said 
railway  of  defendant  said  Hamp  Smith  *  *  *  was  run  over 
and  killed  by  another  train  of  the  defendant.'  To  the  petition  as 
amended  the  defendant  demurred  generally;  and  to  the  all^;ation 
just  quoted,  specially,  because  it  is  too  vague  and  indefinite  and 
not  sufficient,  in  that  the  distance  from  the  57th  and  58th  mile 
posts,  where  the  homicide  is  alleged  to  have  occurred,  to  Collins 
does  not  appear;  also  that  it  does  not  appear  how  far  this  place 
was  from  Claxton.  *  *  *  If  to  meet  this  demurrer  the  plain- 
tiff had  amended  by  alleging  the  truth,  as  it  finally  appeared,  that 
the  distance  from  Collins  where  the  deceased  was  put  off  the  train 
to  the  point  where  he  was  run  over  by  the  second  train  and  killed 
was  between  three  and  four  miles,  the  second  count  should  have 
been  stricken  on  the  ground  that  no  cause  of  action  was  therein 
set  out."    Cited,  3  G.  A.  175. 

A  petition  which  does  not  aver  a  time,  as  to  every  material  or 
traversable  allegation,  is  subject  to  special  demurrer  pointing  out 
the  defect.  Mandeville  Mills  v.  Dale,  2  G.  A.  607.  Cited,  2  G.  A. 
767;  6  G.  A.  100.  To  the  same  effect,  Jarrell  v.  American  Pipe 
Bending  Machine  Co.,  2  G.  A.  764. 

In  a  suit  by  an  employee  against  his  master,  a  railroad  ccHnpany, 
for  damages,  the  petition  alleged  that  while  the  plaintiff  was  en- 
gaged in  die  performance  of  his  duties  as  a  brakeman  on  top  of  the 
car  of  a  freight-train  of  the  defendant,  running  between  stations, 
he  was  thrown  therefrom  "while  said  train  was  being  run  at  a 
very  high,  negligent,  and  dangerous  rate  of  speed,"  and  that  the 
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plaintiff  was  injured  by  the  defendant  ''in  the  negligent  running 
of  its  cars  at  said  time  and  place/'  and  that  the  train  at  the  time 
of  the  injury  was  running  about  50  miles  an  hour.  Held,  the 
petition  was  not  subject  to  demurrer  on  the  ground  that  it  did 
not  allege  "in  what  respect  the  running  of  defendant's  cars  at 
said  time  and  place  was  negligent/'  or  on  the  ground  that  the  al- 
legSLtiGn  ''that  said  train  was  being  run  at  a  very  high,  negligent, 
and  dangerous  rate  of  speed  is  the  mere  conclusion  of  a  pleader." 
(Fish,  C.  J.,  and  Beck,  J.,  dissent.)  Where  the  petition  further 
alleged,  "That  while  he  was  standing  on  the  top  of  said  [car]  in 
said  train,  about  the  middle  of  the  car  longitudinally,  upon  a  board 
upon  the  top  of  said  car  known  as  a  running-board,  the  same  be* 
ing  placed  upon  said  car  for  the  use  of  employees  whose  duties 
require  them  to  ride  upon  the  top  of  said  cars,  the  car,  without 
any  notice  to  him  whatever,  suddenly  gave  a  violent,  unusual,  and 
unnecessary  jerk  or  lurch,  by  reason  of  which  he  was  thrown  to 
flic  ground  as  aforesaid — so  great  and  violent  was  the  jerk  or 
lurch  to  said  car  that  he  was  thrown  half  the  distance  of  the  width 
of  said  car  and  entirely  off  the  same  upon  the  ground  as  aforesaid, 
*  *  *  that  he  was  thrown  from  said  car  by  the  violent,  unusual, 
and  unnecessary  motion  of  said  car,  and  it  is  impossible  to  say 
whether  it  was  a  jerk  or  lurch  of  same,"  in  view  of  all  of  the 
allegations  in  the  petition,  it  was  not  subject  to  demurrer  on  the 
ground  that  these  allq;ations  were  in  tiie  alternative  and  did  not 
show  or  allege  "whether  the  said  injuries  were  caused  by  a  jerk 
of  the  car  or  by  a  lurch  of  the  same."  The  petition  alleged,  "That, 
at  the  time  he  was  thrown  from  said  car  as  aforesaid,  he  was 
at  the  place  on  said  car  where  he  was  required  by  the  conductor, 
the  agent  of  said  company  in  charge  of  said  train,  to  be,  and  at 
tiie  place  where  he  was  required  by  the  rules  of  said  company  to 
be;  that  he  was  at  that  time  acting  under  immediate  orders  of  his 
superior  officer,  the  said  conductor  in  charge  of  said  train  as  afore- 
said, which  officer  he  was  required  by  the  rules  of  said  company  to 
obey."  Held :  (a)  Such  allegations  were  not  subject  to  demurrer 
on  the  ground  that  the  rules  therein  referred  to  were  not  set  forth, 
(b)  Such  allq;ations,  in  view  of  the  allegations  quoted  in  subdi- 
vision (b)  of  the  first  headnote,  stating  where  the  plaintiff  was 
on  the  car  when  thrown  therefrom,  were  not  subject  to  demurrer 
on  the  ground  that  they  did  not  set  forth  "at  what  place  on  the  car 
the  petitioner  was  required  to  be,  nor  where,  by  the  rules  of  the 
defendant,  the  petitioner  was  required  to  be."    Bell,  133/92. 
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A  petition  alleged,  in  substance,  the  following  facts:  The  plain- 
tiflf,  a  woman,  purchased  a  through  ticket  between  two  points  on 
connecting  lines  of  two  railway  companies.  She  was  transported 
by  the  first  railroad  to  a  juncticm  point  on  the  two  lines.  At  tiiat 
place  passengers  had  to  wait  for  a  transfer  to  connecting  trains, 
and  there  was  no  place  at  such  point  where  they  could  obtain  ac- 
commodations. In  view  of  these  facts  the  two  companies  jointly 
provided  and  used  a  waiting-room  for  such  passengers;  and  upon 
her  arrival  there  plaintiflE  was  told  by  the  agents  and  employees  of 
both  companies  to  enter  the  waiting  room,  which  she  did  accord- 
ingly. It  was  necessary  to  wait  several  hours  for  the  connecting 
train.  While  so  waiting,  the  employee  in  charge  of  the  waiting- 
room  refused  to  allow  her  to  remain  until  the  ccMinecting  train 
arrived,  ordered  and  fwced  her  to  leave  the  waiting-room  at  night 
and  in  the  dark,  with  her  husband  and  two  children  who  accom- 
panied her,  and  closed  and  locked  the  room.  She  was  thereby  ex- 
posed to  a  rainstorm  and  made  sick,  and  was  caused  pain  and  suf- 
fering. Held,  that,  as  against  a  general  demurrer,  the  petition  set 
out  a  cause  of  action  in  tort  against  the  two  defendants.  Where 
plaintiflF  alleged  generally  that  she  purchased  a  ticket  over  both 
railroads  between  two  points,  by  special  demurrer  she  could  be 
required  to  allege  whether  she  purchased  it  from  one  company  or 
the  other,  or  its  agents,  or  from  an  outsider.  The  description  of 
the  person  who  forced  the  plaintiff  to  leave  the  waiting-room  as 
"the  employee  in  charge  of  said  waiting-room"  was  subject  to 
special  demurrer  for  not  alleging  whether  he  was  claimed  to  be  the 
employee  of  the  one  or  the  other  defendant,  or  of  both.  An  al- 
l^[ation  that  the  plaintiflE  had  to  wait  "several  hours"  for  a  train 
was  subject  to  special  demurrer,  where  no  reason  ai^ared  why 
the  plaintiflF  could  not  allege  more  definitely  the  time.  Under  the 
facts  of  this  case,  the  sustaining  of  the  general  demurrers  is  re- 
versed ;  the  sustaining  of  the  special  grounds  of  demurrer  indicated 
herein  is  aflfirmed ;  but  direction  is  given  that  the  plaintiflF  be  given 
reasonable  opportunity  to  meet  such  grounds,  before  the  case  shall 
be  dismissed.    Riley,  133/413. 

The  petition  was  good  as  against  the  general  demurrer;  and  since, 
as  amended,  it  set  up  the  cause  of  action  with  suflScient  fullness 
and  certainty  to  enable  the  defendant  to  understand  definitely  the 
exact  nature  of  the  transaction  alleged  and  of  the  liability  asserted, 
it  was  not  erroneous  to  overrule  the  special  demurrers.    Johnson, 
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1  G.  A.  441.  See  Atlanta  Ice  &  Coal  Co,  v,  Barnes,  1  G.  A.  802, 
in  which  general  and  special  demurrers  were  overruled. 

In  Weathers,  120/475,  the  petition  charged  that  the  defendant 
"was  negligent  in  the  running  of  its  train  [by  which  the  mule 
was  struck],  and  that  the  engine  pulling  said  train  did  not  have 
up  a  headlight,  and  that  it  was  so  dark  that  one  was  necessary." 
The  particular  train  by  which  it  was  alleged  the  mule  was  struck 
was  set  out  in  the  petition,  and  the  injuries  to  the  mule  were  de- 
scribed. The  defendant  demurred  generally  and  specially,  the  gen- 
eral demurrer  setting  up  that  the  petition  failed  to  allege  any 
specific  acts  of  omission  on  the  part  of  the  company  or  its  agents 
that  would  constitute  negligence  and  authorize  a  recovery.  To 
meet  this  demurrer  the  plaintiff  amended  his  petition  by  alleging 
that  the  track  or  roadbed  of  the  defendant  at  the  point  where  the 
injury  occurred  was  very  nearly  straight  for  a  distance  of  about 
400  yards  south  of  the  trestle  where  the  mule  was  injured;  that  if 
the  company  had  had  a  headlight  on  the  engine  at  the  time  of  the 
injury,  its  servants  would  have  seen  the  mule  before  running  upon 
it,  and  could  have  stopped  the  train  in  time  to  have  avoided  the 
injury.  It  was  charged  that  the  running  of  the  train  at  the  time 
in  question  without  a  headlight  was  negligence  on  the  part  of  the 
defendant  company,  and  that  as  a  result  of  this  negligence  the 
mule  was  not  seen  and  was  run  over  and  injured.  It  was  held  that 
the  petition  was  good  as  against  a  general  demurrer;  and  as 
amended  it  fully  met  the  objections  raised  by  the  special  demurrer. 
Distinguished,  124/1053;  122/85.  Cited,  121/784;  120/890; 
129/370. 

Although  the  negligence  with  which  a  defendant  is  charged  may 
be  characterized  in  the  plaintiffs  petition  as  wilful  and  wanton,  if 
the  specific  facts  alleged  do  not  warrant  such  conclusion  the  rule 
of  duty  which  merely  requires  the  exercise  of  ordinary  care  and 
diligence  is  not  affected  thereby;  nor  does  it  in  such  a  case  become 
incumbent  upon  the  plaintiff,  by  reason  of  such  allegation,  to  prove 
more  than  is  required  by  law  to  entitle  him  to  recover.  The  legal 
conclusions  of  the  court  are  to  be  drawn  from  the  statements  of 
fact  contained  in  the  pleadings,  unaffected  by  the  conclusions  of 
the  pleader.  Shigg,  117/454  (43  S.  E.  706) ;  Moore,  5  G.  A.  562 
(63  S.  E.  642);  Western  Union  Telegraph  Co.  v.  Harris,  6  G. 
A.  260. 

Neither  a  paragraph  in  a  petition  nor  an  allegation  therein  which 
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constitutes  only  a  portion  of  a  paragraph  should,  on  special  de- 
murrer, be  stricken  for  defects  not  specified  by  the  demurrer, 
Cowart,  5  G.  A.  664. 

In  Hubbard,  131/666,  Fish,  C.  J.,  said:  "The  judgment  sus- 
taining the  demurrer  contained  the  recital,  'It  being  conceded  that 
the  wire  in  question  was  erected  by  a  telephone  company  to  be  used 
in  its  business,'  and  counsel  for  plaintiflf  in  error  argued  the  case 
before  this  court  as  if  the  statement  in  such  recital  were  a  fact 
to  be  considered  in  reviewing  the  judgment  on  the  demurrer;  but 
as  the  office  of  the  demurrer  was  to  test  the  legal  sufficiency  of  the 
petition  upon  the  facts  as  they  were  therein  alleged,  its  scope  could 
not  by  an  agreement  or  concession,  which  neither  amended  nor 
purported  to  amend  the  petition,  be  extended  to  cover  questions  not 
raised  by  the  allegations  of  the  petition.  Constitution  Publishing 
Co.  V.  StegaU,  97/405  (24  S.  E.  33) ;  Shuler  v.  State,  125/778-783 
(54  S.  E.  689),  and  cases  cited." 

After  a  trial  judge  has  formally  overruled  a  demurrer  to  a  peti- 
tion, holding  that  upon  the  facts  stated  in  the  petition  the  defend- 
ant is  liable  in  damages  to  the  plaintiff,  it  is  not  within  the  power 
of  the  judge,  at  a  subsequent  term  of  the  court,  to  review  or  revise 
such  ruling;  and  if  no  exception  thereto  be  taken  by  the  defendant, 
but  it  stands  unreversed  when  the  case  is  ripe  for  a  trial  on  the 
merits,  the  trial  judge  should  not,  in  his  charge  to  the  jury,  give 
to  the  defendant  the  benefit  of  the  defense  set  up  in  the  demurrer, 
since  the  questions  thereby  raised  are  res  adjudicata,  and  the  court 
can  not  by  indirection  deprive  the  plaintiff  of  the  estoppel  he  is 
entitled  to  urge  as  against  the  defendant.  Sims,  123/643.  Cited, 
127/124. 

521.   When  a  demnrrer  shonld  be  sustained. 

If  the  court  can  not  say,  as  a  matter  of  law,  that  the  facts  al* 
l^;ed  in  the  declaration  do  not  constitute  negligence  on  the  part 
of  the  defendant,  the  case  is  for  submission  to  the  jury,  and  the 
demurrer  should  be  overruled.    Wood,  84/363. 

A  general  motion  to  dismiss  a  suit  'l)ecause  it  is  a  suit  for  a  tort 
by  a  married  woman  living  with  her  husband,  in  her  own  name 
alone,"  was  properly  overruled,  where  the  petiticm  set  out  a  cause 
of  action  against  the  defendant  and  prayed  for  certain  elements  of 
damage  for  which  the  plaintiff  could  recover,  although  it  may  also 
have  contained  prayers  for  other  elements  of  damage  for  which  the 
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plaintiff  had  no  right  to  sue.  A  general  demurrer  should  not  pre- 
vail where  any  part  of  the  petition  is  good.  Mayw  v.  Smith, 
111/870. 

When,  in  an  action  for  damages  against  a  railroad  company,  the 
allegations  in  the  plaintiff's  declaration  would  not  entitle  him  to 
recover  if  established,  and  they  show  that  he  was  guilty  of  gross 
negligence,  a  demurrer  thereto  should  be  sustained.  Richardson, 
80/727. 

Questions  of  diligence  and  of  negligence,  including  contributory 
n^ligence,  address  themselves  peculiarly  to  the  jury,  and  a  court 
properly  declines  to  solve  them  by  decision  on  demurrer,  except  in 
plain,  indisputable  cases.  Southern  Cotton  Oil  Co.  t/.  Gladman,  1 
G.  A.  259.    Cited,  2  G.  A.  315. 

The  averments  of  the  petition  presented  issues  relating  to  the 
negligence  of  the  defendant  and  the  diligence  of  the  plaintiff,  which 
were  appropriate  for  determination  by  a  jury,  and  it  was  not  error 
to  overrule  a  demurrer  to  the  same.    Hood,  127/206. 

In  Martin,  118/622,  the  petition  alleged,  that  the  defendant  was 
a  corporation  operating  a  street-railroad  for  the  transportation  of 
passengers  in  the  county  in  which  the  suit  was  brought,  that  on  a 
specified  day  and  hour  he  was  a  passenger  on  one  of  its  cars ;  that 
on  previous  occasions  he  had  been  such  passenger,  and  was  in  the 
habit,  in  order  to  reach  his  place  of  residence,  of  alighting  from  the 
cars  at  a  point  where  the  road  was  crossed  by  a  designated  street, — 
a  habit  known  to  the  motorman  in  charge  of  the  car  at  the  time 
specified;  that  a  custom  exists  with  the  defendant  to  merely  put 
on  brakes  and  slacken  speed  to  allow  male  passengers  to  alight 
from  the  cars,  unless  the  passenger  insists  on  the  car  coming  to  a 
positive  stop  befwe  leaving  it,  and  there  is  no  danger  to  a  male 
passenger  in  stepping  from  a  car  under  control  in  this  manner; 
that  at  the  time  specified,  the  car  on  which  plaintiff  was  a  pas- 
senger reached  the  place  designated,  and  he  signaled,  as  had  been 
his  custom,  to  the  motorman  and  conductor  to  slow  up  and  let  him 
get  off  the  car,  and  the  motorman  and  conductor  recognized  the 
signal  and  in  response  put  on  brakes,  and  the  car  slackened  its 
speed  until  it  was  safe  for  him  to  step  off,  when,  just  as  he  was 
in  the  act  of  stepping  from  the  running  step  along  the  side  of  the 
car,  the  motorman  caused  the  car  to  give  a  sudden,  unexpected, 
violent  jerk,  which  threw  him,  with  a  twist  of  his  body,  prostrate 
to  the  ground,  the  force  of  the  fall  breaking  his  arm  and  causing 
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Other  injuries  described;  that  these  injuries  were  received  through 
the  gross  negligence  of  the  defendant;  and  that  he  was  thereby 
damaged  in  a  sum  specified.  It  was  held  that,  where  a  petition 
shows  the  jurisdiction  of  the  court,  that  the  defendant  was  under 
a  duty  to  the  plaintiflf,  and  the  facts  irom  which  the  duty  arose, 
that  there  was  a  breach  of  the  duty,  and  that  plaintiff  was  damaged 
by  such  breach,  the  petition  sets  out  a  cause  of  action  and  is  good 
as  against  a  general  demurrer. 

It  is  the  duty  of  the  trial  judge  to  pass  on  the  sufficiency  of  the 
facts  alleged  in  a  petition  to  show  a  cause  of  action  in  the  plaintiflf's 
favor,  when  this  question  is  raised  by  demurrer,  although  the  case 
be  one  wherein  the  plaintiff  seeks  to  recover  damages  alleged  to  have 
been  sustained  in  consequence  of  the  negligence  of  the  defendant. 
HiU,  124/243.    Cited,  130/451. 

In  Mack,  118/629,  the  petition  alleged,  that  the  plaintiff,  a  boy 
sixteen  years  of  age,  was  a  passenger  on  a  passenger-train  of  the 
defendant,  having  gone  aboard  it  to  go  to  Stilson,  a  regular  station 
at  which  all  such  trains  stop,  and  at  which  this  train  should  stop, 
and  that  "when  the  signal  whistle  for  the  station  at  Stilson  blew, 
petitioner  went  to  the  door  of  the  coach,  and,  as  the  train  drew  near 
the  station,  he  went  out  on  the  platform  to  get  off  the  train,  but 
the  train,  through  the  fault  and  negligence  of  the  defendant,  did  not 
stop  as  it  should  have  done  and  was  in  duty  bound  to  do,  but  ran 
past  the  station,  petitioner  standing  on  the  platform,  where  he  had 
gone  without  fault  to  get  off  the  train  at  the  station.  When  the 
train  had  run  about  one  hundred  and  fifty  yards  past  the  station, 
the  agents  and  employees  of  the  defendant,  without  giving  peti- 
tioner any  warning,  violently  and  suddenly  applied  the  brakes  to 
the  train,  causing  an  abrupt  and  instant  break  in  the  speed  of  the 
train,  accompanied  with  a  terrific  shaking  and  jolting  which  threw 
petitioner  from  the  platform  to  the  ground,"  where  he  received 
physical  injuries  described;  that  he  was  injured  by  the  n^ligence 
of-  the  defendant,  without  fault  or  negligence  on  his  part ;  and  that 
by  reason  of  the  injuries  mentioned  he  was  damaged  in  a  sum 
stated.  The  defendant  demurred  on  the  grounds,  that  the  peti- 
tion showed  that  the  plaintiff  was  not  entitled  to  recover;  that, 
he  was  unnecessarily  standing  in  a  dangerous  position,  where  under 
the  rules  of  law  and  of  all  railroad  companies,  passengers  are  pro- 
hibited from  riding,  and  that  this  showed  a  want  of  ordinary  care 
on  his  part.  It  was  held  that  as  against  a  general  demurrer,  the 
petition  set  forth  a  cause  of  action.    Cited,  6  G.  A.  41. 
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It  was  held  in  Adams,  129/688,  that  though  a  servant  assumes 
the  ordinary  risks  of  his  employment  and  is  bound  to  exercise  his 
own  skill  and  diligence  to  protect  himself,  this  assumption  of  risk, 
where  the  employment  concerns  the  operation  of  a  machine  with  a 
defective  or  dangerous  appliance  is  subject  to  the  limitation  that 
the  servant  must  not  only  have  actual  or  imputable  knowledge  of 
the  defective  machinery,  but  also  of  the  danger  attendant  upon  its 
use,  where  such  danger  is  not  so  obvious  as  to  be  apparent  to  a  per- 
son in  the  exercise  of  ordinary  care.  With  respect  to  such  unas- 
sumed  risks  the  master  is  under  duty  to  warn  the  servant.  Evans, 
P.  J.,  said:  "The  chief  dereliction  of  duty  of  the  master,  as  al- 
leged, consisted  in  his  failure  to  warn  the  servant  of  the  danger 
incident  to  her  emplojmient,  which  danger  was  latent  in  character, 
and  unknown  to  the  servant.  The  servant  worked  at  the  machine 
which  killed  her;  but  in  avoidance  of  the  possible  inference  from 
that  fact  of  her  knowledge  of  the  machine,  and  the  danger  incident 
thereto,  it  was  alleged  that  the  rod  attached  to  the  lever  was  under- 
neath the  machine ;  that  she  did  not  know  it  was  so  attached ;  that 
the  danger  from  the  mechanism  was  not  patent;  that  she  did  not 
know  of  the  danger,  and  had  not  been  warned  as  to  the  same. 
These  allegations  assign  a  sufficient  reason  why  the  servant  did  not 
apprehend  the  unknown  peril  associated  with  her  employment. 
*  *  *  This  assumption  of  risk  is  subject  to  the  limitation 
that  the  servant  must  know,  or  in  the  exercise  of  ordinary  care 
should  know,  not  only  of  the  existence  of  the  defect  in  the  ma- 
chinery, but  of  the  danger  attendant  upon  its  use,  where  such 
danger  is  not  so  obvious  as  to  be  apparent  to  a  person  of  ordi- 
nary intelligence.  Pitts,  98/655  (27  S.  E.  189).  It  was  alleged 
that  the  single  printing  machine  was  unfit  and  dangerous  on  ac- 
cotmt  of  its  pattern,  and  the  long  time  it  had  been  in  use.  There 
were  two  rods  underneath  it,  one  attached  to  the  lever  which 
started  the  machine,  and  the  other  connected  with  other  parts  of 
the  machinery  in  such  a  way  that  it  was  not  dangerous  in  handling 
during  the  cleaning  process.  But  there  lurked  peril  in  the  rod  at- 
tached to  the  lever.  The  petition  affirms  the  servant's  ignorance 
of  the  danger,  and  that  the  peril  was  not  so  obvious  as  to  be  dis- 
cernible by  the  use  of  ordinary  diligence.  Under  such  circum- 
stances the  master  owed  a  duty  to  the  servant  to  warn  her  of  the 
hidden  danger,  and  the  servant,  not  knowing  of  the  peril,  and  en- 
gaged in  the  work  of  cleaning  the  machine  under  the  master's  order, 


Digitized  by 


Google 


§  521  ]  CHAPTER  35.  [  1076 

Pleadings. 

had  a  right  to  rely  on  the  master  to  perform  this  duty.  We  are  of 
of  the  opinion  that  as  against  a  general  demurrer  the  declaration 
set  forth  a  cause  of  action.*' 

In  Boyd,  5  G.  A.  137,  the  petition,  omittii^  formal  and  im- 
material parts,  is  as  follows:  "2.  That  on  the  17th  day  of  Sep- 
tember, 1906,  plaintiff  was  a  passenger  on  one  of  the  r^^ular  pas- 
senger-trains of  the  said  defendant,  which  train  was  traveling  over 
the  defendant's  line  of  road  in  the  state  of  South  Carolina.  3. 
That  plaintiff  had  purchased  a  ticket  to  Woodlawn,  South  Carolina, 
which  is  a  station  at  which  the  said  train  upon  which  plaintiff  was 
traveling  was  r^;ularly  scheduled  to  stop  for  the  reception  and  dis- 
charge of  passengers.  4.  That  as  said  train  approached  the  said 
station,  and  was  apparently  slowing  down  to  stop  at  said  station, 
and  was  traveling  at  a  slow  rate  of  speed,  not  exceeding  four  or 
five  miles  an  hour,  plaintiff  went  out  upon  the  platform  preparatory 
to  alighting  at  the  said  station.  5.  That  when  plaintiff  was  so  sit- 
uated, the  agents  and  servants  of  the  said  defendant  in  charge  of 
the  movements  of  the  train  caused  the  said  train,  without  warn- 
ing and  with  a  sudden,  violent,  unexpected  and  negligent  jerk,  to 
quicken  its  speed.  6.  That  plaintiff,  by  reason  of  said  jerk,  was 
thrown  heavily  to  the  ground.  7.  That  as  a  result  of  said  fall, 
plaintiff's  ankle  was  shattered  [and  certain  enumerated  injuries  en- 
sued]. 8.  That  in  matters  and  things  herein  related,  plaintiff  was 
in  the  exercise  of  all  reasonable  care  and  diligence  and  was  free 
from  fault.  9.  That  the  said  fall  was  due  wholly  to  the  defendant's 
negligence."  Besides  a  general  demurrer,  the  following  special 
demurrers  were  urged  by  the  defendant :  To  paragraph  3,  because 
plaintiff  fails  to  aver  the  place  where  he  purchased  a  ticket  over  the 
defendant's  road,  and  where  and  when  he  became  a  passenger  on 
defendant's  train.  To  paragraph  4,  because  plaintiff  fails  to  state 
his  position  on  the  train  before  he  went  out  upon  the  platform ;  also 
because  he  fails  to  aver  any  sufficient  reason  for  riding  on  the  plat- 
form; also  fails  to  aver  the  character  of  the  platform,  whether  it 
had  a  railing  around  it  or  not;  also  fails  to  aver  his  exact  position 
on  the  car;  also  because  he  fails  to  aver  how  far  the  train  was 
from  the  station  when  he  went  out  on  the  platform.  To  paragraph 
5,  because  plaintiff  fails  to  aver  whether  or  not  the  train  stopped 
at  Woodlawn  station.  To  paragraph  6,  because  plaintiff  fails  to 
aver  how  far  the  train  was  from  the  station  when  he  was  thrown 
to  the  ground.    Because  the  allegations  of  paragraph  7  are  too  un- 
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certain  for  plaintiflf  to  deny  or  traverse  the  same.  To  paragraph  8, 
because  it  alleges  a  conclusion,  and  not  the  facts  upon  which  it  is 
based.  To  paragraph  9,  because  plaintiff  fails  to  allege  wherein 
the  negligence  of  this  defendant  consisted.  Powell,  J.,  said :  "The 
demurrers  aimed  at  paragraph  4  of  the  petition  are  none  of  them 
well  taken  except  the  one  that  alleges  a  failure  to  aver  how  far 
the  train  was  from  the  station.  Under  several  decisions  of  the 
Supreme  Court  in  similar  cases,  this  is  a  very  material  point.  There 
is  no  merit  in  the  demurrer  to  the  5th  paragraph.  The  demurrer 
to  the  6th  paragraph  is  well  taken.  The  critic  is  itself  chargeable 
with  imperfections,  so  far  as  it  attempts  to  challenge  the  sufficiency 
of  paragraph  7,  and  was  therefore  properly  overruled.  The  de- 
murrer to  the  8th  paragraph  is  not  well  taken.  Most  important 
of  all,  the  demurrer  to  the  9th  paragraph  is  well  taken.  This  para- 
graph contains  a  mere  general  allegation  of  negligence.  If  the  pe- 
tition had  charged  that  the  jerk  alleged  in  the  5th  paragraph  was 
unusual  and  unnecessary,  the  general  allegation  of  the  9th  para- 
graph, taken  in  connection  therewith,  would  be  held  to  be  sufficient; 
but  no  such  allegation  appears  an3rwhere  in  the  petition,  Lyle,  4 
G.  A.  113  (60  S.  E.  1075).  For  the  failure  to  sustain  such  of 
the  special  demurrers  as  are  herein  stated  to  be  meritorious,  the 
judgment  is  reversed." 

Reasonable  certainty  is  all  that  is  necessary  to  render  pleadings 
exempt  from  attack  by  special  demurrer.  Powell,  J.,  said :  "Mere 
conclusions  will  not  suffice  as  allegations  of  negligence.  However, 
structural  descriptions  of  defects  alleged  in  machinery  are  not  re- 
quired in  order  to  give  the  necessary  certainty.  To  state  specific 
concrete  improper  results  which  a  machine  in  question  produced 
is  often  sufficient  to  describe  a  defect  definitely.  In  other  words,  to 
say  that  a  locomotive  smoke-stack  was  so  insufficiently  constructed 
that  it  allowed  live  sparks  of  fire  to  come  through  describes  with 
l^^l  definiteness  a  lack  in  its  construction.  An  examination  of  the 
record  upon  which  the  fifth  headnote  in  the  case  of  Green  v. 
Babcock  Co.,  130/470  (60  S.  E.  1062),  is  based  shows  that 
the  Supreme  Court  recognizes  and  applies  this  principle.  See  also 
Reeves,  123/697  (51  S.  E.  610)."  Davis  &  Brandon,  5  G.  A.  214. 
Cited,  5  G.  A.  226;  7  G.  A.  231. 

In  Hubbard,  5  G.  A.  223,  Powell,  J.,  said:  "Even  in  pleading  it 
is  not  necessary  that  the  negligent  deficiency  be  described  in  struc- 
tural terms ;  a  deficiency  may  be  sufficiently  alleged  by  stating  that 
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the  particular  contrivance  was  so  constructed  or  maintained  that  it 
gave  forth  a  result  which  it  was  designed  to  prevent,  and  which 
such  contrivances,  as  they  are  usually  constructed  and  maintained, 
do  prevent."  Citing  Davis  &  Brandon  and  Reeves  Cases.  Cited,  7 
G.  A.  231. 

A  defect  in  a  machine  may  be  described  by  showing  that  the  ma- 
chine was  in  such  condition  that  it  produced  certain  definitely  de- 
scribed results  which  a  machine  not  defective  would  not  and  should 
not  produce.  It  is  not  necessary  to  describe  minutely  or  particularly 
the  physical  appearance  of  the  parts  alleged  to  be  defective.  Davis, 
5  G.  A.  214,  216  (62  S.  E.  1022),  and  cases  cited ;  Hubbard,  5  G.  A. 
223,  226  (62  S.  E.  1018) ;  Attaway,  7  G.  A.  231. 

In  Ray  ford,  115/937,  Fish,  J.,  said:  "The  allegations  of  the  pe- 
tition, material  to  the  consideration  of  the  attack  made  upon  it,  are, 
that  the  petitioner  and  several  other  laborers,  all  in  the  employment 
of  the  defendant  company,  and  under  the  charge  and  direct  super- 
vision of  one  Asbury,  an  agent  of  the  defendant,  were  engaged  in 
moving  certain  steel  rails  from  one  car  to  another;  that  Asbury 
pointed  out  a  certain  rail,  and  directed  petitioner  to  assist  in  moving 
it;  that  petitioner  complied  with  such  direction,  and  when  the  rail 
was  lifted,  the  moving  of  it  caused  one  of  the  other  rails  in  the 
pile  to  roll  down  on  tfie  petitioner's  foot,  crushing  it,  causing  him 
great  pain  and  rendering  him  unable  to  work  for  several  months; 
that  his  injuries  were  due  to  no  negligence  or  carelessness  on  his 
part,  but  were  caused  by  the  carelessness  and  recklessness  of  As- 
bury; that  "Asbury  by  exercising  the  slightest  care  or  caution  could 
have  seen  that  it  was  dangerous  for  petitioner  to  lift  the  rail  as 
ordered,  and  *  *  *  he  could  have  prevented  petitioner  from  get- 
ting injured,  but  *  *  *  it  was  impossible  for  petitioner  to  see, 
from  his  position,  that  it  was  not  safe  to  obey  the  order  given  him." 
The  contentions  of  the  plaintiff  in  error  are,  that  the  petition  shows 
the  work  which  petitioner  was  directed  to  perform  was  such  as  the 
most  ordinary  intelligence  could  comprehend;  that  one  man,  as 
well  as  another,  could  see  the  danger  of  disturbing  the  equilibrium 
of  the  pile  of  rails  by  moving  one  of  them ;  that  if  the  foreman  by 
the  slightest  care  or  caution  could  have  seen  that  it  was  dangerous 
for  petitioner  to  lift  the  rail,  the  petitioner  could  certainly  have 
done  likewise,  and  if  he  could  not,  he  should  have  plainly  and  dis- 
tinctly alleged  sufficient  reason  to  excuse  himself  for  not  knowing 
what  could  be  so  easily  seen;   that  the  general  statement  that  pe- 
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titioner  could  not  see  the  danger  "from  his  position"  was  not  suffi- 
cient; and  that  the  sufficiency  of  the  petition  should  not  be  deter- 
mined by  an  isolated  allegation,  but  all  parts  should  be  construed 
together.  The  answer  to  these  contentions  is,  that  the  petition  al- 
l^^ed  "it  was  impossible  for  petitioner  to  see,  from  his  position, 
that  it  was  not  safe  to  obey  the  order  given  him."  This  allegation, 
though  general,  surely  assigned  a  sufficient  reason  in  substance  why 
the  petitioner  could  not  comprehend  the  danger  which  was  so  ap- 
parent to  the  foreman.  The  general  demurrer  went  to  the  sub- 
stance only  of  the  petition,  making  the  point  that  the  petition  was 
essentially  insufficient  in  law,  and  not  that  it  was  merely  formally 
defective.  If  the  railroad  company  desired  more  specific  informa- 
tion as  to  the  position  of  the  petitioner  when  he  was  injured,  and 
the  reasons  in  detail  why,  from  his  position,  he  could  not  see  the 
danger,  it  should  have  specially  demurred.  The  petition,  we  think, 
was  sufficient  in  substance,  the  test  of  this  being  whether  the  de- 
fendant could  admit  all  that  was  alleged  and  escape  liability."  Cited, 
120/231;  122/563;  129/691;  1  G.  A.  109;  2  G.  A.  554.  To  the 
same  effect,  Richards  v.  O'Brien  Bros.,  1  G.  A.  107. 

The  petition  of  Smith  against  the  Southern  Pine  Company  of 
Georgia,  113/629,  alleged  that  he  was  the  owner  of  300  acres  of  lot 
of  land  number  368  in  Coffee  county,  and  that  the  defendant  had 
damaged  him  in  the  sum  of  $500,  by  reason  of  the  facts  hereinafter 
set  forth :  The  defendant  owns  and  operates  a  saw-mill  at  the  town 
of  Hazelhurst,  and  for  the  purpose  of  furnishing  it  with  logs  and 
timber,  owns  and  operates  a  railroad,  which  passes  through  the 
plaintiff's  land  above  mentioned,  and  on  which  are  used  locomotives 
which  are  common  wood-burners  and  are  fired  with  wood ;  and  the 
defendant,  while  running  one  of  these  locomotives  through  the  plain- 
tiff's land,  on  June  12,  1898,  negligently  threw  fire  in  the  grass  and 
other  combustibles  on  its  right  of  way,  which  fire  spread  all  over 
the  plaintiff's  300  acres,  destroying  the  vegetation  and  pine  timber 
on  it,  to  his  damage  as  above  stated.  The  land  was  suitable  for 
farming  and  grazing  purposes,  and  by  reason  of  the  fire  the  plaintiff 
was  placed  at  great  disadvantage  for  timber  with  which  to  fence  his 
land  for  farming  purposes,  and  it  was  rendered  almost  worthless 
for  grazing  purposes.  The  defendant  was  guilty  of  gross  negligence 
in  allowing  dry  or  dead  grass,  straw,  leaves,  and  other  things  of 
ccmibustible  nature  to  accumulate  and  remain  on  its  right  of  way, 
and  in  scattering  sparks  or  other  fire  from  its  locomotive  in  the 
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grass,  etc.,  on  the  day  above  mentioned.  It  was  guilty  of  gross  neg- 
ligence in  using  defective  machinery  in  propelling  its  trains,  and  in 
running  its  locomotives  without  proper  spark-arresters,  and  other- 
wise in  bad  condition,  so  that  sparks  and  fire  were  easily  thrown  or 
scattered  into  the  woods  lining  its  roadbed;  also  in  making  no 
effort  to  extinguish  the  fire  after  it  was  set  out,  and  in  letting  it  do 
whatsoever  damage  it  might.  Plaintiff  did  not  contribute  to  the 
injury.  He  prayed  judgment  for  the  actual  damage,  and  for  punitive 
damages.  The  defendant  demurred  on  the  grounds,  that  no  cause  of 
action  was  set  out ;  that  so  much  of  the  petition  as  seeks  to  describe 
the  number  of  acres  owned  by  the  plaintiff  is  defective  in  not  stating 
what  portion  of  the  lot  mentioned  is  owned  by  him;  that  he  fails 
to  state  on  what  date  the  fire  occtu-red;  that  he  fails  to  itemize  or 
give  particulars  as  to  the  damage  done  to  the  vq^etation,  timber, 
etc,  so  that  the  defendant  would  be  put  on  notice  of  the  respective 
claims  of  damage  relied  on ;  and  that  the  allegation  as  to  n^ligence 
in  failing  to  extinguish  the  fire  is  too  general.  The  plaintiff  amended 
the  petition  as  follows :  By  reason  of  the  several  acts  of  tort  enu- 
merated in  the  original  petition,  in  conmiunicating  the  fire  to  the 
premises  described,  the  defendant  has  damaged  plaintiff  in  the  sum 
of  $250  or  other  large  stun,  for  the  fire  having  burned  and  other- 
wise damaged  and  destroyed  the  pine  timber  on  the  300  acres ;  and 
further  damaged  him  and  his  premises  for  grazing  purposes  in  Ae 
stun  of  $100  or  other  large  sum,  by  reason  of  the  fire  having  burned 
up  and  killed  the  grass,  herbage,  vegetation,  and  tmdergrowth  on  the 
300  acres ;  and  further  damaged  him  and  his  premises  for  farming 
purposes  in  the  stun  of  $150  or  other  large  sum;  aggregating 
$500  or  other  large  sum,  damage  to  him  and  his  realty,  freehold, 
and  premises  by  the  fire.  The  300  acres  described  are  all  of  lot 
of  land  368  in  the  first  district  of  0>ffee  county  except  190  acres 
on  the  north  side  of  said  lot.  The  allegation  that  on  June  12,  1898, 
fire  was  negligently  thrown  in  the  grass,  etc.,  was  amended  by  adding 
that  it  then  and  there  caught,  blazed,  burned  and  immediately  spread 
and  directly  communicated  and  burned  all  over  the  plaintiff's  lands, 
with  the  result  in  damage  as  complained  of  in  the  original  petiticm 
and  in  the  amendment.  It  was  held  that  the  petition  as  amended  set 
forth  a  cause  of  action,  and  alleged  with  sufficiency  of  detail  the 
ground  thereof. 

It  was  alleged  that  while  plaintiff's  son  was  crossing  the  railroad 
track  the  defendant's  fireman  negligently  and  wantonly  threw  at  him. 
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causing  him  to  fall  on  the  track  in  close  proximity  to  defendant's 
engine,  so  that  by  the  exercise  of  ordinary  care  he  could  not  have 
avoided  being  run  over,  and  that  the  engine  was  not  stopped  by  the 
engineer  and  fireman,  but  was  ruthlessly  run  by  them  over  plaintiffs 
son,  and  caused  him  to  sustain  injuries  from  which  he  died  the 
following  day.  It  was  not  erroneous  to  overrule  a  ground  of  special 
demurrer  which  complained  that  the  petition  failed  to  allege  what 
missile  or  object  was  thrown  at  the  deceased,  and  failed  to  set  out 
the  facts  on  which  the  plaintiff  based  the  opinion  that  the  fireman's  so 
throwing  at  her  son  caused  him  to  fall  on  the  track.  McDonald, 
135/635. 

In  a  suit  against  a  railroad  company  for  damages,  a  general  al- 
legation that  the  plaintiff  "was  put  to  a  reasonable  expense  of  $150 
for  necessary  medical  attention  and  nursing,"  was  subject  to  special 
demurrer.  Barnwell,  131/792  (4)  (63  S.  E.  501).  If  there  were 
no  other  error,  the  overruling  of  a  special  demurrer  to  such  an  al- 
legation would  not  require  a  reversal  of  a  judgment  of  recovery  by 
the  plaintiff,  where  no  evidence  was  introduced  in  support  of  such 
allegation,  and  where  the  charge  of  the  court  did  not  submit  any 
such  element  of  damages  to  the  jury,  and  it  is  apparent  that  no 
harm  could  have  resulted  to  the  defendant  from  the  ruling.  Brad- 
ford, 135/522. 

A  paragraph  of  the  plaintiff's  petition  alleging  in  general  terms 
that  "on  account  of  said  injuries,  petitioner's  medical  bill,  loss  of 
time,  and  nurse's  attention  has  caused,  and  is  well  worth,  the  sum  of 
$150,  and  he  will  continue  to  have  medical  attention  for  a  long  time 
to  come,"  was  subject  to  special  demurrer  upon  the  ground  that 
"there  is  no  itemized  bill  or  bill  of  particulars  of  the  medical  bill, 
loss  of  time,  or  nurse's  attention  sued  for."    Turley,  127/594. 

An  allegation  that  by  reason  of  the  injury  received  the  plaintiff 
"has  had  to  pay  for  physician's  bill  and  nurse  and  medicine  $55  or 
other  large  sum,"  is  subject  to  special  demurrer  on  the  ground  that  it 
does  not  specify  how  much  the  plaintiff  has  had  to  pay  for  physician's 
bills  or  how  much  for  nursing  or  how  much  for  medicines,  and 
with  whom  the  plaintiff  has  had  to  expend  said  amounts.  Where 
such  information  is  called  for  by  special  demurrer,  it  is  the  duty  of 
the  plaintiff  to  give  it  with  such  substantial  fullness  and  specification 
as  the  facts  and  nature  of  the  case  reasonably  admit  of,  though  un- 
necessarily minute  and  detailed  statements  are  not  required.  Turley, 
supra;   Bradstreet  Co.  v,  Oswald,  96/396  (23  S.  E  423).    Fon- 
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taine  v.  Baxley,  90/416  (17  S.  E.  1015) ;  Russdl  v.  Giblin,  8  N. 
Y.  St,  336.    Barnwell,  131/791.    Cited,  135/522. 

In  Powell,  \27iy<iS  the  plaintiflf  alleged  that  the  car  in  which  she 
was  transported  was  not  heated  and  in  consequence  of  the  failure 
to  heat  the  car  she  was  injured,  and  it  was  held  that  the  petition  fail- 
ing to  show  whether  the  plaintiff  was  a  passenger  upon  a  freight  or 
passenger  train,  the  defendant  was  entitled,  upon  special  demurrer 
to  this  portion  of  the  petition,  to  have  information  in  regard  to  that 
particular  feature  of  the  case.  An  allegation  that  "the  attention  of 
the  agent  of  the  company  was  called  to  the  condition  of  the  car,  and 
requests  made  to  have  the  same  heated,"  was  open  to  special  de- 
murrer on  the  ground  that  this  allegation  "fails  to  show  what  agent 
of  the  company  had  his  attention  called  to  the  condition  of  the  car, 
and  whether  said  agent  was  connected  with  the  operation  of  the  train 
or  had  anything  to  do  therewith."  The  defendant  was  entitled  to 
more  specific  information  than  was  contained  in  the  all^;ation 
quoted ;  and  the  plaintiff  should  have  shown,  in  the  event  she  could 
not  be  more  specific,  whether  or  not  the  agent  referred  to  was  in  any 
way  connected  with  the  operation  of  the  train. 

In  Pierce,  122/665,  it  was  held  that  a  petition  by  a  widow  against 
a  railroad  company  for  the  homicide  of  her  husband,  who  had  been 
an  employee  of  the  defendant,  which  set  forth  the  time  when,  the 
place  at  which,  and  the  circumstances  under  which  the  homicide  oc- 
curred, and  alleged  that  it  was  the  result  of  the  n^ligence  of  the 
officers,  agents,  and  servants  of  the  defendant,  was  not  subject  to  a 
special  demurrer  raising  the  objection  that  the  names  of  such  of- 
ficers, agents,  and  servants  were  not  set  forth  in  the  petition.  Cobb, 
J.,  said :  "In  a  case  like  the  present,  the  negligent  acts  of  the  officers, 
servants,  and  agents  of  the  company  and  the  time  and  place  of  their 
commission  are  all  that  is  necessary  to  put  the  defendant  on  notice 
of  what  it  is  to  meet  with  respect  to  this  matter.  An  employer  has 
greater  facilities  for  ascertaining  the  names  of  his  employees  than 
one  who  is  injured  by  the  negligence  of  such  employees;  and  es- 
pecially is  this  true  where  the  injured  employee  and  the  negligent 
employees  are  engaged  in  different  departments  of  work ;  as  well  as 
in  the  case  of  a  widow  of  a  deceased  employee,  who  is  the  plaintiflf 
in  a  suit  brought  for  his  homicide.  While  a  railroad  cc«npany  cq)er- 
ating  a  long  line  of  railroad  has  necessarily  numerous  employees,  and 
often  the  principal  officers  do  not  know  the  names  of  all  such  em- 
ployees, the  facilities  which  they  have  for  obtainmg  information  is 
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greater  than  that  which  a  stranger,  or  even  an  employee,  would  have. 
And  where  the  time,  place,  and  all  the  circumstances  of  the  catas- 
trophe which  brought  about  the  injury  or  homicide  are  alleged  with 
great  particularity,  it  should  be  an  easy  matter  for  the  railroad 
company  to  ascertain  the  names  of  the  employees  who  were  re- 
sponsible if  responsibility  existed,  or  who  were  blameless  if  the 
charge  was  unfounded.  It  is  certainly  easier  for  it  to  obtain  this 
information  than  it  would,  be  for  the  widow  of  the  deceased  em- 
ployee. In  Andrews,  supra,  the  question  was  raised  by  a  special 
demurrer."    Cited,  123/331 ;   2  G.  A.  314. 

In  General  Supply  &  Construction  Co.  v.  Lawton,  131/375  it  was 
held  that  the  plaintiff  having  alleged  in  his  petition  that  while  pass- 
ing under  a  scaffolding  he  received  certain  injuries  because  of  cer- 
tain defects  in  the  scaffolding  which  caused  it  to  fall  upon  him,  and 
that  he  was,  at  the  time  of  receiving  the  injuries,  passing  under  the 
scaffolding  "by  the  direction  of  the  agent  or  foreman  of  the  de- 
fendant company,"  the  petition  was  demurrable  upon  the  ground 
"that  the  name  of  such  agent  or  foreman  was  not  given,  and  that 
the  petition  fails  to  state  whether  the  person  by  whose  direction  the 
plaintiff  passed  under  the  scaffolding,  was  agent  or  foreman,  or  to 
state  what  duties  or  services  the  alleged  agent  or  foreman  performed, 
so  that  it  might  appear  whether  such  agent  or  foreman  was  acting 
as  a  fellow-servant  of  plaintiff  or  as  vice-principal  of  the  defendant." 
Where  a  demurrer  is  improperly  overruled,  and  the  case  proceeds  to 
trial,  all  that  takes  place  in  the  trial  subsequently  to  the  overruling 
of  the  demurrer  is  nugatory.  Beck,  J.,  said:  "Had  the  plaintiff 
stated  in  his  petition  what  "duties,  services,  or  labor  the  alleged 
agent  or  foreman  performed,"  so  that  the  defendant  would  have 
been  put  upon  notice  as  to  whether  such  agent  or  foreman  was 
acting  as  a  fellow-servant  of  plaintiff  or  as  vice-principal  of  the 
defendant,  the  mere  failure  to  give  the  name  of  the  person  alleged 
to  be  agent  or  foreman  would  not  of  itself  have  been  good  ground 
for  demurrer.  Pierce,  supra;  Ryals,  supra.  But  the  failure 
both  to  state  the  name  of  the  alleged  agent  or  foreman,  and 
to  set  forth  what  duties  or  services  his  position  required  of  him, 
left  the  petition  open  to  attack  by  special  demurrer.  The  infor- 
mation called  for  by  this  special  demurrer  was  of  such  a  character 
that  the  defendant  was  entitled  to  have  it  given  in  the  plaintiff's 
statement  of  his  case  in  the  declaration.  It  was  material  for  the 
defendant  to  know,  in  preparing  to  meet  the  case  made  by  the 
plaintiff  in  his  pleadings,  whether  or  not  the  plaintiff  would  insist 
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that  in  passing  under  the  scaffolding,  by  the  falling  of  which  the 
plaintiff  was  injured,  'by  direction  of  the  said  agent  or  foreman/ 
the  direction  or  order  to  pass  under  the  scaffolding  was  given  by 
one  whose  position  and  duties  were  of  such  a  nature  as  to  make 
him  the  vice-principal  of  the  defendant,  or  whether  he  was  a  mere 
fellow-servant  with  the  plaintiff  himself." 

While  several  of  the  acts  of  negligence  set  out  in  the  petition 
failed  to  make  a  cause  of  action,  the  allegation  that  in  making  a 
coupling  the  engine  backed  at  from  ten  to  fifteen  miles  an  hour, 
and,  just  before  hitting  the  cab,  suddenly  and  abruptly  stopped, 
thereby  causmg  the  plaintiff  to  lose  his  balance  and  in  the  fall  to 
receive  the  injury,  set  forth  a  cause  of  action  good  against  the  gen- 
eral demurrer.  Hairston,  122/372. 

The  allegations  of  the  plaintiff's  petition  showing  clearly  that  he 
was  at  fault  and  could  by  the  exercise  of  ordinary  care  have  avoided 
the  injury,  the  court  did  not  err  in  dismissing  the  petition  upon 
demurrer.  Abrams  v.  Mayor  &  Council  of  Waycross,  114/712. 

622.   When  negligence  in  several  particulars  is  alleged. 

Where  a  declaration  set  forth  several  particulars  in  respect  to 
which  it  alleges  negligence,  the  court  in  charging  the  jury  may 
conform  its  instructions  to  those  particulars  on  which  the  plaintiff 
insists  at  the  trial  and  upon  which,  according  to  the  evidence,  the 
merits  of  the  case  depend,  and  may  treat  the  others  as  not  involved 
in  the  controversy.    Crawford,  86/5. 

In  a  case  of  this  character,  in  which  the  plaintiff  allied  several 
different  acts  of  negligence  on  the  part  of  the  defendant,  it  was 
error  to  charge  that  if  the  jury  found  that  the  defendant  was  negli- 
gent in  any  of  the  particulars  allied  by  the  plaintiff,  the  defendant 
would  be  liable  provided  the  jury  found  that  the  plaintiff  sustained 
injury.  Under  this  charge  the  jury  could  have  found  for  the  plain- 
tiff although  they  were  of  opinion  that  the  negligence  of  which  they 
believed  the  defendant  guilty  had  not  materially  contributed  to  the 
injury  of  the  plaintiff.  In  this  respect,  at  least,  the  charge  was 
erroneous.    Guilford,  114/627.    Dis.,  8  G.  A.  194. 

Where  a  plaintiff  alleges  a  number  of  acts  of  negligence  on  the 
part  of  the  defendant,  it  is  not  necessary  to  a  recovery  that  proof 
should  be  made  of  each  and  all  of  such  negligent  acts,  if  the  de- 
fendant's liability  to  respond  in  damages  be  shown  by  establishing 
the  commission  of  one  or  more  of  the  acts  of  negligence  complained 
of,    Evans,  121/391. 
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Where  the  plaintiff  seeks  to  recover  on  one  or  more  of  several 
theories  of  n^Hgence,  there  is  no  error  in  refusing  to  give  charges 
which,  though  sound  as  to  one  such  theory,  altogether  exclude  an- 
other on  which  a  recovery  might  properly  be  based.  City  of 
Columbus  V.  Anglin,  120/785. 

The  judge  having  charged  the  jury  that  they  should  determine 
the  questions  at  issue  in  the  case  by  the  evidence,  it  was  not  in- 
cumbent upon  him  to  further  instruct  them  that  they  should  de- 
termine any  particular  one  of  the  issues  by  the  evidence,  especially 
in  the  absence  of  a  written  request  to  do  so.  Stewart  v.  Southern 
BeU  Tel.  &  Tel.  Co.,  124/224. 

The  summary  of  the  contentions  of  the  parties  must  embrace 
every  material  issue  made  by  the  pleadings.  Where  a  plaintiff  bases 
his  action  upon  two  alleged  acts  of  negligence  by  the  defendant 
as  causing  the  injury  complained  of,  the  omission  by  the  court  to 
state  plaintiff's  contention  as  to  one  of  the  alleged  acts  of  negli- 
gence and  to  charge  the  law  appropriate  thereto  is  error.  Freeman, 
120/469. 

The  failure  to  give  in  charge  a  pertinent  instruction  not  re- 
quested in  writing  will  not  require  a  new  trial,  where  the  general 
charge  substantially  covers  the  issues  in  the  case.    Tate,  129/526. 

If  the  trial  judge  fully  and  correctly  charges  the  law  in  regard  to 
a  particular  issue,  it  will  not  furnish  any  ground  of  reversal  that 
he  did  not  charge  on  that  subject  in  the  language  of  the  written  re- 
quests made  by  counsel.  Southern  Cotton  Oil  Co.  v.  Skipper, 
125/368. 

623.   When  on  contract  or  in  tort. 

Where  a  declaration  against  a  common  carrier  is  susceptible  of 
being  construed  equally  as  an  action  upon  contract  or  an  action  of 
tort  based  upon  an  allied  violation  of  a  public  duty  by  the  carrier, 
and  the  same  is  not  demurred  to,  the  plaintiff  at  Uie  trial  may,  at 
his  option,  elect  to  treat  it  as  either  species  of  action.  Pickett, 
87/734.    Cited,  102/820,  822;  120/286;  128/188. 

In  Palmer,  89/161,  the  declaration  allied  that  the  defendant 
"by  the  reckless  negligence  in  running  its  trains  in  said  county,  and 
through  the  lands  of  petitioner,  in  the  month  of  October,  1889,  did, 
by  its  said  agents  and  employees,  and  through  the  instrumentality 
of  its  said  trains,  kill  and  destroy  five  head  of  cattle,  the  property 
of  petitioner,  of  the  said  value  of  $129,  as  per  itemized  account,  a 
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copy  of  which  is  hereto  attached,  as  a  part  hereof,  and  which  said 
defendant  refuses  to  pay,  notwithstanding  often  asked  to  do  so 
by  petitioner."  On  demurrer  it  was  held  that  where,  in  substance, 
the  declaration  sets  forth  a  tort,  though  the  form  be  in  part  ap- 
propriate to  an  action  on  contract,  the  declaration  may  be  upheld 
as  one  complaining  of  the  tort;  and  an  account  annexed  thereto, 
and  referred  to  in  the  body  of  the  declaration,  may  be  consulted  to 
supply  a  requisite  date,  which  is  not  otherwise  fully  alleged  or 
disclosed. 

A  petition  against  a  railroad  company  for  damages  allied  to 
have  been  occasioned  to  the  plaintiff  by  wrongfully  carrying  her 
past  the  station  to  which  she  had  purchased  a  ticket  should,  though 
it  sets  forth  in  general  terms  a  contract  of  carriage,  and  alleges 
facts  showing  a  breach  thereof,  be  treated  as  an  action  ex  delicto, 
when  it  is  manifest  from  the  allegations  and  prayers  of  the  peti- 
tion, taken  all  together,  that  the  plaintiff  is  seeking  a  recovery 
because  of  the  defendant's  breach  of  duty,  and  not  on  account  of 
its  breach  of  the  contract.  Fish,  J.,  said:  "Using  the  language  of 
Chief  Justice  Bleckley  in  Roberts,  91/519,  'in  such  an  action  as  the 
present,  where  it  is  well  founded,  a  recovery  may  be  had  for  the 
injury  as  a  tort,  as  a  breach  of  a  public  duty  by  a  common  carrier 
— a  duty  imposed  by  law — though  involving  in  this  breach  a  breach 
of  contract  also.'  See  Brauss,  70/638;  Pickett,  87/734.  There  is 
no  question  but  what  the  plaintiflF  could  have  brought  suit  for  a 
breach  of  the  contract.  The  question,  therefore,  presented  by  this 
ground  of  the  demurrer,  is  whether  the  petition  of  the  plaintiff  is 
an  action  for  a  breach  of  the  private  contract,  or  an  action  for  a 
tort  arising  out  of  the  breach  of  the  public  duty  that  the  defendant 
owed  to  the  plaintiff  as  one  of  its  passengers.  This  question,  we 
think,  should  be  decided  by  construing  all  the  all^ations  of  the 
declaration  together.  In  determining  whether  the  action  is  ex  con- 
tractu or  ex  delicto,  we  should  not  pick  out  particular  paragraphs  or 
allegations  of  the  petition,  and  consider  them  as  being  isolated  from 
all  the  others  contained  therein,  but  each  of  them  should  be  construed 
in  the  light  of  its  natural  and  logical  relations  to  all  of  the  others. 
In  this  case,  without  the  existence  of  a  contract  of  carriage,  the 
defendant  would  have  owed  no  duty  to  the  plaintiff  as  its  pas- 
senger; and  as  it  was  necessary  for  her  to  show  such  a  duty  on 
the  part  of  the  defendant,  as  a  basis  from  which  the  tort  for  which 
she  sought  to  recover  could  have  arisen,  it  was  proper  and  neces- 
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saiy  to  allege  facts  sufficient  to  show  an  implied  contract  by  the 
defendant  to  transport  her  from  her  point  of  departure  to  her  point 
of  destination,  and  to  allow  her,  upon  arrival  at  the  latter,  an  op- 
portunity to  safely  alight  from  the  cars.  As  the  allegations  of  the 
petition  seem  to  show  an  intention  on  the  part  of  the  plaintiff  to  sue 
for  the  recovery  of  damages  sustained  by  her  in  consequence  of 
the  breach  of  the  public  duty  arising  out  of  the  contract  of  car- 
riage, and  not  for  damages  resulting  from  a  breach  of  the  con- 
tract, those  allegations  which  set  forth  the  contract  may  well  be 
taken  as  simply  intended  to  lay  the  foundation  for  the  introduction 
of  evidence  to  show  the  existence  of  this  public  duty,  preparatory 
to  the  introduction  of  further  testimony  to  establish  a  violation  of 
that  duty  amounting  to  the  tort,  which  appears  to  be  the  real  gist 
of  the  action.  The  essential  facts  which  seem  to  be  relied  upon 
for  a  recovery  constitute  a  tort.  Certainly,  as  against  the  demurrer 
filed  by  the  defendant,  the  portion  of  the  petition  which  sets  forth 
the  contract  of  carriage  may  be  treated  as  mere  matter  of  induce- 
ment, leading  up  to  the  real  gravamen  of  the  suit — ^the  tort  founded 
upon  the  contract."    Seals,  102/817.    Cited,  119/373;  128/729. 

Where  a  declaration  in  an  action  of  tort  is  brought  against  two 
defendants,  and  one  of  them  is  stricken  therefrom  by  amendment, 
without  otherwise  altering  the  language  of  the  declaration,  all  the 
substantial  allegations  are  thereafter  to  be  read  and  understood  as 
if  there  had  been  but  one  defendant  originally.    Whitehead,  89/190. 

Where,  in  the  county  in  which  a  contract  of  passenger  carriage  is 
to  be  performed,  a  suit  is  brought  against  a  railroad  company  upon 
a  cause  of  action  arising  out  of  a  failure  and  refusal  to  perform 
such  contract,  and  the  declaration  is  so  drawn  as  to  be  susceptible 
of  two  constructions,  under  one  of  which  the  action  could  be  con- 
strued to  be  a  suit  for  a  tort  arising  from  the  breach  of  duty,  and 
under  the  other  a  suit  for  the  breach  of  the  contract  of  carriage, 
and  a  demurrer  is  filed  to  such  action  upon  the  ground  that  Uie 
court  had  no  jurisdiction  to  try  the  cause  of  action  sounding  in 
tort,  it  appearing  that  the  wrongful  act  complained  of  was  com- 
mitted in  a  county  other  than  that  in  which  the  suit  was  brought; 
and  where,  in  order  to  meet  such  demurrer,  the  plaintiflf  amended 
his  declaration  by  striking  therefrom  the  elements  of  damage  al- 
lied to  have  resulted  from  the  commission  of  such  tort,  and,  thus 
electing  to  proceed  as  for  the  breach  of  a  contract,  the  plaintiflF 
further  amended  his  declaration  by  alleging  generally  that  he  had 
been  damaged  in  the  sum  of  $500  by  reason  of  the  breach  by  the 
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defendant  of  its  ccwtract,  without  stating  the  elements  of  such 
damage,  how  or  wherein  they  accrued,  and  a  special  demurrer  to 
the  declaration  as  amended  was  filed,  upon  the  ground  that  it  did 
not  allege  with  sufficient  certainty  the  elements  of  the  damage  re- 
lied upon  by  the  plaintiff  to  enable  the  defendant  to  defend  the 
action — the  court  erred  in  sustaining  the  demurrer  and  dismissing 
the  plaintiff's  action  generally,  the  declaration  as  amended  being 
sufficient  to  sustain  a  recovery  for  nominal  damages.  Sutton, 
101/776. 

It  is  not  incumbent  upon  a  plaintiff,  when  he  elects  to  bring  an 
action  ex  delicto  against  a  railway  company  for  damages  arising 
from  a  failure  on  its  part  to  properly  perform  its  duties  as  a  com- 
mon carrier  of  live  stock,  to  set  forth  in  detail,  by  way  of  an  ex- 
hibit to  his  petition  or  otherwise,  the  precise  terms  of  the  contract 
of  affreightment.  But  it  is  necessary  that  he  should  specifically 
all^e,  when  called  upon  to  do  so  by  an  appropriate  special  de- 
murrer, that  he  actually  sustained  loss  by  reason  of  such  failure 
of  duty,  and  also  state  the  particular  facts  upon  which  he  relies 
in  support  of  his  contention  that  the  carrier  was  negligent  touching 
the  transportation  of  the  live  stock  entrusted  to  its  care  for  ship- 
ment.   Cody,  119/371. 

In  Rushin,  128/726,  it  was  held  that  a  passenger  who  is  injured 
by  the  negligence  of  a  carrier  may,  at  his  election,  sue  for  a  breach 
of  the  contract  to  safely  transport,  or  for  a  breach  of  the  duty 
springing  from  a  violation  of  the  contract  of  carriage.  A  petition 
does  not  commingle  the  two  remedies  when  all  the  allegations  taken 
together  tend  to  a  statement  of  a  ground  of  recovery  for  a  breach 
of  duty.  The  petition  is  not  rendered  double  by  the  inclusion  of 
an  inapt  expression,  where  it  is  apparent  the  plaintiff  does  not 
rest  his  claim  for  recovery  upon  it.  A  petition  for  damages  against 
a  railroad  company,  for  injuries  allied  to  have  been  caused  by  an 
employee  carelessly  and  willfully  slamming  the  car  door  against  the 
plaintiff's  hand,  which  was  resting  against  the  door  facing  or  jamb, 
though  it  sets  forth  in  general  terms  a  contract  of  carriage  and 
allies  a  breach  thereof,  should  be  treated  as  an  action  ex  delicto, 
when  It  is  manifest  from  the  allegations  and  structure  of  the  peti- 
tion that  the  plaintiff  is  seeking  a  recovery  because  of  the  defend- 
ant's breach  of  duty,  and  not  on  account  of  its  breach  of  contract. 
Evans,  J.,  said :  "The  plaintiff  in  each  of  the  cases  of  Hardwick, 
Ham,  and  Murphy,  supra,  had  his  hand  injured  by  the  slamming 
of  a  car  door,  but  under  entirely  dissimilar  circumstances  from 
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tiiose  allied  in  the  petition  in  the  present  case.  In  none  of  them 
was  it  alleged  that  the  carrier's  servant  wilfully  injured  the  plain- 
tiflF.  The  court  erred  in  dismissing  the  petition  on  general  de- 
murrer."   Cited,  129/654. 

Where  a  petition  alleged,  that  the  plaintiff  purchased  a  ticket 
frcMn  one  named  station  to  another  and  return,  paying  to  the  agent 
of  the  railroad  company  the  regular  round-trip  rate  of  fare;  that 
he  traveled  to  the  point  of  destination;  that  on  his  return  he 
boarded  the  defendant's  train  and  the  conductor  todc  up  his  ticket, 
but  did  not  give  him  an  opportunity  to  alight  at  the  station  where 
his  ticket  entitled  him  to  leave  the  train,  and  carried  him  a  mile 
or  two  beyond,  and  then  stopped  the  train  and  told  him  to  alight; 
that  while  he  was  in  the  act  of  doing  so,  the  conductor  used  in- 
sulting lahguage  to  him  and  struck  him,  causing  him  to  fall  from 
the  train  and  be  injured;  and  that  the  plaintiff  sought  to  recover 
only  for  the  tort  thus  done  to  him :  Held,  that  this  was  not  an  ac- 
tion for  a  breach  of  contract,  but  for  a  tort;  the  purchase  of  the 
ticket,  the  paying  of  passage,  and  the  delivery  of  the  ticket  to  the 
conductor  being  alleged  to  show  the  duty  arising  on  the  part  of  the 
railroad  company  toward  the  plaintiff.  Although  a  passenger's 
ticket  may  only  entitle  him  to  be  carried  to  a  certain  station,  yet, 
if  the  conductor  of  the  train  afforded  him  no  opportunity  to  alight 
at  that  point,  but  carried  him  on  some  distance  beyond  and  there 
put  him  off,  and  in  doing  so  used  abusive  language  and  personal 
violence,  causing  injury  to  him,  this  was  a  tort  for  which  an  action 
would  Ue.    King,  128/285. 

A  petition  in  which  it  is  uncertain,  from  the  allegations  made, 
whether  it  is  brought  ex  contractu  or  ex  delicto  will,  in  the  absence 
of  a  timely  special  demurrer  pointing  out  the  defect,  be  given,  as 
to  this  matter,  that  construction  most  favorable  to  the  upholding 
of  the  plaintiff's  full  case  as  laid.    Pa)rton,  4  G.  A.  762. 

SUITS  AGAINST   RAII^WAY   COMPANIES   BY   STRANGERS. 

624.   Negligence  in  ''kicking"  a  car. 

The  action,  Hudson,  93/816,  was  brought  to  recover  for  the 
homicide  of  the  plaintiff's  minor  son.  The  declaration  alleged  that 
Hudson,  the  son,  was  not  employed  by  defendant,  but  was  allowed 
and  permitted  by  it  to  stay  in  the  yard,  that  he  might  learn  the  yard, 
and  do  odd  jobs  without  pay,  and  had  been  promised  a  regular  job 
by  defendant.    He  had  just  stepped  off  of  one  track  in  the  yard  to 
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avoid  a  moving  train,  and  had  stepped  upon  another  track,  and  was 
watching  a  train  of  the  Atlanta  &  Florida  Railroad  that  was  mov- 
ing through  the  yard,  when  defendant's  servants  in  charge  of  a 
switch-engine  suddenly  and  without  notice  or  warning  to  him 
"kicked"  a  freight-car  back  on  the  track  on  which  he  was  standing, 
and  it  ran  over  him.  Defendant's  servants  were  negligent  in  "kick- 
ing" the  car  back,  instead  of  moving  it  in  the  regular  manner,  by 
pushing  it  with  the  engine,  and  in  not  seeing  Hudson  on  the  track 
when  they  ought  to  and  could  have  seen  him  if  they  had  looked. 
Neither  the  conductor,  engineer,  nor  fireman  of  the  engine  was  on 
the  lookout,  and  had  put  no  one  else  on  the  lookout  The  train- 
hand  whose  duty  required  him  to  be  on  the  front  or  forward  end 
of  the  train  when  moving  was  out  of  his  place,  and  on  the  end  of 
the  car  nearest  the  engine,  and  did  not  try  to  look  to  see  whether 
any  one  was  standing  on  the  track.  All  of  said  acts  and  omissions 
constitute  gross  and  criminal  negligence,  and  show  a  wanton  disre- 
gard of  the  life  of  Hudson,  who  was  entirely  free  from  fault,  and 
in  no  way  contributed  to  the  cause  of  his  death.  He  was  standing, 
when  the  car  was  "kicked"  back,  sufficiently  far  from  the  end  of  it 
for  the  crew  of  the  engine  to  have  seen  him,  and  had  been  stand- 
ing on  the  track  long  enough  for  them  to  know  that  he  was  on  the 
track.  He  did  not  know,  and  could  not  have  known,  that  it  was 
their  intention  to  move  said  car,  or  "kick"  it  over  the  ground  he 
occupied.  The  spot  where  he  was  killed  was  adjacent  to  the  stoi>- 
ping-place  of  the  Atlanta  &  Florida  and  defendant's  passenger- 
trains,  and  was  the  public  landing-place  where  the  passengers  of 
said  trains  embarked  and  disembarked;  and  there  was  a  constant 
by-path  used  by  the  public,  with  the  knowledge  and  acquiescence 
of  the  defendant,  over  the  track  at  the  spot  where  Hudson  was 
killed.  At  the  time  he  was  killed,  an  Atlanta  &  Florida  passenger- 
train  was  at  said  point ;  and,  by  reason  of  all  the  foregoing  facts,  a 
greater  duty  was  imposed  on  defendant  to  exercise  care  and  caution 
in  moving  trains  along  at  this  point.  The  amendment  offered  but 
disallowed  alleges  that  when  Hudson  stepped  upon  the  track  on 
which  he  was  killed,  to  avoid  the  Atlanta  &  Florida  train,  his  at- 
tention was  attracted  by  said  train,  and  the  din  and  clatter  in  the 
yard  and  the  hissing  of  steam  on  said  train,  and  he  was  looking  at 
it;  and  that  the  employees  in  said  yard  constantiy  walked  or  stood 
on  said  track,  and  the  public  frequentiy  stood  there;  and  the 
servants  of  defendant  in  charge  of  the  train  that  killed  him  knew 
these  facts.    A  demurrer  to  tiie  declaration  was  sustained,  and  it 
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was  held  that  the  court  erred  in  sustaining  it,  as  the  jury  should 
have  been  allowed  to  pass  upon  the  question  whether  the  company 
was  negligent  in  "kicking"  the  cars  at  so  public  a  place  as  the  one 
described  in  the  declaration,  and  upon  the  question  whether  there 
was  negligence  on  the  part  of  the  plaintiff  barring  his  right  to 
recover. 

625.   Description  of  ticket,  train,  etc. 

In  Dyson,  109/103,  the  plaintiff  alleged  that  she  had  been  un- 
lawfully expelled  from  a  train.  The  ticket  that  she  claimed  gave  her  a 
right  to  passage  she  alleged  was  purchased  from  the  company's 
agent  and  was  described  in  the  declaration  as  "a  ticket  from  Mable* 
ton  to  Atlanta,  Ga.,  over  defendant's  line,  paying  therefor  the  sum 
of  forty-seven  cents."  The  defendant  demurred  to  the  declaration 
on  the  ground  that  "there  is  no  description  given  of  the  ticket;  be- 
cause it  is  not  stated  what  writing  or  printing  or  stamp  appeared  on 
said  ticket,  nor  any  of  the  conditions,  dates,  or  anything  going  to 
show  the  character  of  said  ticket."  The  demurrer  was  overruled, 
which  was  reversed  by  a  majority  of  the  court,  and  it  was  held  that 
when  the  petition  in  an  action  against  a  railway  company  for  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff's  unlawful  ex- 
pulsion from  a  train  insufficiently  describes  the  ticket  presented  to 
the  conductor  as  the  evidence  of  the  former's  claim  of  a  right  to 
passage,  it  is  erroneous  to  overrule  a  special  demurrer  properly 
pointing  out  the  defectiveness  of  the  petition  in  this  respect.  Lump- 
kin, P.  J.,  said:  "The  character  of  the  ticket  was  of  the  utmost 
importance  in  determining  whether  or  not  the  plaintiff  was  legally 
entitled  to  ride  upon  the  train  from  which  she  was  expelled.  She 
claimed  to  be  a  passenger  of  the  company  under  a  contract  with  it 
evidenced  by  this  very  ticket  and  surely  the  defendant,  when  it, 
by  special  demurrer,  called  for  a  description  thereof,  was  entitled 
to  have  the  same.  The  petition  did  not  allege  that  the  price  paid 
for  the  ticket  was  at  the  maximum  rate  allowed  by  law,  or  that  it 
was  unlimited  as  to  time."  Fish  and  Lewis,  JJ.,  dissenting,  said: 
"Even  if,  in  such  an  action,  it  was  necessary  to  describe  the  ticket 
at  all,  the  description  in  the  present  petition  was  sufficient.  The 
special  demurrer  assumed  that  the  ticket  contained  conditions,  when 
it  did  not  appear  from  any  allegation  in  the  petition  that  such  was 
the  fact,  and  therefore  in  this  respect  the  demurrer  was,  in  effect, 
what  is  termed  a  'speaking  demurrer.' "  Same  case,  113/327.  Dis., 
128/287. 
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In  Sims,  111/820,  it  was  held  that,  in  an  action  against  a  rail- 
road company  for  a  homicide  alleged  to  have  been  caused  by  the 
negligent  running  of  its  locomotive  and  cars,  there  was  no  error  in 
overruling  a  demurrer  to  the  petition  on  the  ground  that  it  did  not 
allege  what  particular  train,  car,  engine,  or  machinery  of  the  de- 
fendant company  struck  and  knocked  the  decedent  from  its  track, 
or  in  what  direction,  north  or  south,  the  train  was  running,  or  at 
what  hour  the  casualty  occurred,  or  "specify  the  particular  acts  of 
carelessness  and  negligence  of  defendant,  and  how  and  in  what 
manner  its  locomotive,  cars,  and  machinery  was  n^ligent  and  care- 
less."   Cited,  113/642.    Doubted,  120/479. 

Where  a  petition  allied  that  the  plaintiff  had  purchased  from 
the  agent  of  a  railroad  company  a  ticket  from  one  place  to  another 
and  return,  paying  therefor  the  full  round-trip  rate  of  fare,  and  that 
on  his  return  passage  the  conductor  received  the  return  ticket  from 
him,  and  also  that  he  paid  the  defendant  full  first-class  fare  from 
the  point  of  starting  to  the  point  of  destination  and  return,  and  had 
the  right  to  be  treated  in  a  decorous  manner,  as  the  law  requires 
that  passengers  shall  be  treated,  the  defendant  having  accepted  his 
money  for  the  ticket,  and  having  taken  the  ticket  from  him,  this 
was  a  sufficient  description  of  the  ticket.  A  demurrer  to  such  a 
petition,  on  the  ground  that  it  did  not  state  what  writing,  printing, 
or  stamp  appeared  on  the  ticket,  if  any,  or  what  were  the  conditions 
or  dates  on  the  ticket,  or  that  the  price  paid  for  it  was  the  maximum 
rate  allowed  by  law,  or  that  it  was  unlimited  as  to  time,  or  that  it 
was  good  as  to  the  train  on  which  he  took  return  passage,  running 
on  this  schedule,  and  for  this  particular  day  and  date,  was  properly 
overruled.    King,  128/285. 

In  a  suit  against  a  railroad  company  for  damages  for  the  killing 
of  stock,  a  declaration  which  alleges  the  number  of  animals  killed, 
the  sexes,  the  time  and  place  of  the  injury,  and  alleges  them  to  be 
of  an  average  value  of  $15,  is  not  open  to  demurrer  upon  the  ground 
that  "the  separate  items  of  damages  were  not  sufficiently  set  forth." 
Sheffield,  127/569. 

626.    Impairment  of  capacity  to  labor  embraced  by  impli- 
cation. 

A  declaration  by  a  married  woman  against  a  street-railway  com- 
pany for  injury  to  her  person,  which  alleges  a  definite  personal  in- 
jury which  incapacitated  her  to  walk  without  crutches,  embraces 
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by  necessary  implicatiiMi  the  impairment  of  her  capacity  to  labor. 
Jacobs,  88/647.  Cited,  90/508;  107/73;  125/368;  133/235. 

BY  EMPLOYEES. 

527.   When  a  declaration  is  sufficient. 

A  declaration  filed  by  an  employee  of  a  railroad  company  to  re- 
cover damages  for  injuries  inflicted  upon  him  in  consequence  of 
the  negligence  of  a  coemployee,  which  states  the  nature  of  the  em- 
plo)mient,  the  character  of  the  work  in  which  they  were  engaged, 
the  extent  of  the  injuries,  and  the  amount  of  the  damages,  and 
likewise  the  circumstances  under  which  he  was  injured — ^the  latter 
being  stated  with  such  particularity  as  to  show  that  he  was  himself 
free  from  fault,  and  was  injured  solely  because  of  the  negligence 
of  his  fellow  servants — sets  forth  substantially  a  cause  of  action, 
and  a  dismissal  upon  demurrer  was  erroneous.    Maloy,  97/295. 

A  declaration  alleging  that  the  plaintiff's  husband,  an  employee  of 
a  railroad  company,  was  killed  by  an  engine  of  the  company,  setting 
forth  such  a  statement  of  the  facts  and  circumstances  connected 
with  the  killing  as  did  not  of  themselves  negative  the  existence  of 
negligence  on  the  part  of  the  company,  and  distinctly  averring  that 
the  deceased  was  without  fault,  and  that  the  killing  was  caused  by 
the  n^ligence  of  the  company's  servants  in  the  running  of  such 
engine,  was  not  demurrable.  Lumpkin,  J.,  said:  "If  all  the  al- 
l^iations  in  the  declaration  are  true,  a  cause  of  action  is  set  forth, 
and  it  was  not  necessary  that  the  plaintiff  should  minutely  and  in 
detail  describe  every  fact  and  circumstance  in  the  case  which  would 
tend  to  show  the  want  of  negligence  on  the  part  of  the  deceased. 
The  declaration  was  sufficiently  full  and  accurate  to  inform  the 
defendant  of  the  nature  of  plaintiff's  complaint,  and  this  is  all  the 
law  requires."    Hubbard,  86/623. 

In  a  suit  against  a  railroad  on  account  of  the  homicide  of  an  em- 
ployee, an  allegation  that  the  company  did  the  n^ligent  or  careless 
act  which  caused  the  homicide,  or  omitted  the  diligence  which  would 
have  prevented  it,  is  sufficient,  and  is  equivalent  to  an  allegation 
that  the  coemployees  of  the  decedent  were  guilty  of  such  negligence. 
Crosby,  74/737. 

In  Griffin,  8  G.  A.  341,  a  widow  sued  for  the  death  of  her  hus- 
band, and  the  case  was  dismissed  on  demurrer.  Hill,  C.  J.,  said: 
"It  is  manifest,  from  the  allegations  of  the  petition,  that  the  con- 
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ductor  would  not  have  been  injured  or  killed  but  for  the  concur- 
rence of  all  three  of  the  acts  of  negligence  alleged.  His  position 
between  the  wall  and  the  car  would  not  have  been  dangerous  if  the 
engineer  had  obeyed  the  signal  and  slowed  down  and  stopped  the 
car  before  reaching  the  point  where  the  conductor  was  stand- 
ing. In  so  far  as  the  brick  wall  is  concerned,  it  may  be  stated  that 
its  proximity  to  the  track  was  an  obvious  danger,  plainly  apparent 
to  the  conductor ;  and  this  may  be  conceded  to  be  true  also  in  refer- 
ence to  the  broad-gauge  car  on  the  narrow-gauge  track;  and  if  these 
were  the  only  allegations  of  negligence,  the  plaintiff  could  not  re- 
cover. But  as  before  stated,  it  is  manifest  that  the  proximity  of 
the  wall  to  the  passing  broad-gauge  car  would  not  have  injured  or 
killed  the  deceased  but  for  the  negligence  of  the  engineer  in  fail- 
ing to  obey  the  conductor's  signal  to  slow  up  and  stop  the  backing 
train  of  cars.  The  conductor,  in  taking  this  position  in  the  dis- 
charge of  his  duty,  as  alleged,  had  the  right  to  believe  that  the 
engineer  would  obey  his  signal  and  stop  or  slow  down  the  cars.  In 
other  words,  the  position  of  the  conductor  between  the  wall  and  the 
track  was  rendered  dangerous  only  by  the  negligent  conduct  of 
the  engineer,  and  but  for  such  negligent  conduct  this  position 
would  have  been  entirely  free  from  danger.  The  negligent  conduct 
of  the  engineer,  therefore,  in  not  obeying  the  conductor's  signal, 
was,  under  the  allegations  of  the  petition,  the  proximate  cause  of 
the  homicide.  The  petition  negatives  contributory  negligence  on 
the  part  of  the  conductor ;  hence  a  cause  of  action  was  set  out.  It 
can  not,  of  course,  be  logically  claimed  that  the  act  of  the  con- 
ductor, in  standing  between  the  wall  and  the  track,  necessarily  con- 
stituted contributory  negligence;  for  the  very  simple  reasc«i  that  it 
is  alleged  that  it  was  not  a  place  of  actual  danger,  until  made  so  by 
the  engineer's  failure  to  obey  the  signal  given  to  him  by  the  con- 
ductor, to  stop  or  slow  down  the  backing  cars.  We  think,  therefore, 
that  the  court  erred  in  sustaining  the  demurrer  and  dismissing  the 
petition." 

628.   Baggage-master  injured  by  the  spout  of  a  tank. 

A  declaration  alleged  in  brief  as  follows:  Plaintiff  was  a  bag- 
gage-master on  defendant's  train,  and  in  addition  it  was  his  duty  to 
look  after  the  condition  of  the  cars,  and  generally  to  do  everything 
in  his  power  to  preserve  the  safety  of  tiie  trains  and  passengers. 
On  the  day  of  his  injury  he  was  notified  that  new  wheels  had  been 
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put  under  one  of  the  cars,  and  that  he  should  look  out  for  them. 
Soon  after  leaving  Atlanta,  the  new  wheels  became  hot  and  made 
a  noise;  he  went  to  the  side  door  of  the  baggage-car  to  see  if  they 
were  in  a  condition  to  endanger  the  safety  of  the  train,  and  while 
thus  looking  out,  without  fault  or  negligence  on  his  part,  he  was 
stricken  by  a  spout  of  a  tank  of  defendant,  resulting  from  the  negli- 
gence of  the  latter  in  placing  such  tank  or  spout  so  near  as  to  strike 
him  while  discharging  his  duty  and  looking  out  of  said  car  in  an 
ordinary  and  usual  manner.  It  was  his  duty,  and  necessary  for  him 
to  be  in  the  position  he  was  in  at  the  time  of  the  accident,  and  he 
did  not  and  never  had  known  that  the  tank  was  so  near  the  track. 
It  was  held  that  a  case  was  substantially  made  by  this  declaration 
and  the  court  properly  refused  to  dismiss  it  on  general  demurrer. 
Crawford,  J.,  said :  "The  only  defect,  if  there  be  any,  apparent  to 
us  is  the  failure  to  allege  in  connection  with  plaintiff's  want  of 
knowledge  as  to  the  location  of  the  spout  and  tank,  that  it  was 
no  part  of  his  duty  as  an  employee  of  the  road  to  have  known 
where  it  was  located.  A  special  demurrer  would  have  reached  that 
defect  in  the  pleadings,  but  none  such  was  made,  and  the  court  had 
to  pass  on  that  which  went  to  the  whole  case,  and  was  properly 
overruled,  as  the  allegation  that  he  was  without  fault  or  negligence 
was  good  on  general  demurrer."    Woodruflf,  66/707. 

629.   Tardmaster  struck  by  an  electric-light  pole. 

In  Blackstone,  105/380,  the  petition  alleged  that  while  plaintiff 
was  in  the  employment  of  the  defendant  as  yardmaster,  his  duties 
being  to  switch,  to  make  up  trains  of  cars  in  the  yard,  it  became 
necessary  to  couple  a  freight-car  to  a  switch-engine  and  cars  in 
the  yard.  Several  attempts  were  made  to  effect  the  coupling,  with- 
out success,  owing  to  the  difference  in  the  height  of  the  couplers 
and  bumpers  of  the  cars.  Finally  he  succeeded  in  coupling  the 
cars  and  ordered  the  train  to  move  on.  He  mounted  the  outside 
ladder  of  the  car  as  it  was  his  duty  to  do,  and  as  cars  having 
bimipers  and  couplers  of  unequal  height  are  liable  to  become  un- 
coupled while  in  motion,  it  was  his  duty  to  look  out  for  such  an 
emergency.  Accordingly,  when  the  train  was  put  in  motion  and 
was  running  at  seven  or  eight  miles  an  hour,  and  while  he  was  care- 
fully and  securely  standing  on  the  ladder  and  looking  back  towards 
said  car,  as  his  duty  required  him  to  do,  he  was  struck  by  an 
dectric-light  pole  in  the  yard  of  the  company,  on  the  side  of  the 


Digitized  by 


Google 


§  529  ]  CHAPTER  35.  [  1096 
Pleadinga. 

track  of  the  road.  At  the  time  of  the  injury  he  was  in  the  discharge 
of  his  duty  and  wholly  without  fault.  He  could  not,  while  attoid- 
ing  to  his  duties,  have  seen  the  electric-light  post,  and  was  not 
aware  that  it  was  so  near  the  track  as  to  be  dangerous  to  one  in 
the  position  he  occupied.  His  injuries  were  occasioned  solely  by 
the  negligence  of  the  company  in  erecting  and  maintaining  an 
electric-light  pole  in  the  yard  of  the  company  too  near  the  track. 
It  was  held  that  though  the  petition  of  an  employee  of  a  railway 
company,  suing  the  latter  for  personal  injuries,  may  contain  allega- 
tions from  which  it  might  be  inferred  that  it  was  the  plaintiflfs 
duty  to  have  known  and  to  have  removed  the  cause  from  which 
his  injuries  resulted,  yet,  when  such  an  inference  does  not  neces- 
sarily follow  from  the  averments  of  the  petition  taken  as  a  whole, 
and  it  afiirmatively  alleges  that  the  plaintiff  was  "wholly  without 
fault,"  and  that  at  the  time  he  was  injured  he  was  attending  to 
his  duties,  and  was  not  aware  of  the  danger  to  which  he  was  ex- 
posed, the  petition  is  good  as  against  a  general  demurrer.  Where, 
however,  the  cause  of  the  injury  was  alleged  to  be  a  pde,  concern- 
ing which  the  petition,  in  general  terms,  only  alleged  that  it  was 
"too  near  the  track,"  and  the  defendant  by  special  demurrer  made 
the  point  that  the  petition  did  not  allege  "how  near  said  pole  was 
to  the  track,"  the  petition  ought  to  have  been  amended  so  as  to  set 
forth  the  facts  as  to  this  matter  more  fully  and  explicitly;  and,  in 
the  absence  of  such  an  amendment,  this  court  will  not  reverse  a 
judgment  sustaining  the  demurrer  and  dismissing  the  action.  Little, 
J.,  said :  "The  allegation  of  the  petition  is  that  the  plaintiff  was  in 
the  discharge  of  his  duty  when  he  was  injured.  It  is  true  that  at 
the  time  he  was  injured  he  was  mounted  on  a  ladder  attached  to 
one  of  the  cars  while  the  train  was  in  motion.  Ordinarily  this  would 
be  held  an  act  of  negligence,  but,  referring  to  it,  the  petitioner  alleges 
that  it  was  his  duty  to  place  himself  in  that  position.  It  would  also 
seem,  in  the  absence  of  explanation,  that  the  plaintiff  could  have 
avoided  the  consequences  of  the  defendant's  negligence,  if  it  was 
negligent,  by  the  exercise  of  proper  care  on  his  part,  but  the  allega- 
tions in  the  petition  are  that  tfie  very  acts  which  seem  to  show 
a  want  of  prudence  were  done  strictly  in  the  discharge  of  the 
plaintiff's  duty.  We  are  not  at  liberty  to  disregard  such  allegations 
in  construing  the  petition,  and  can  not  therefore  say  that  notwith- 
standing sudi  allegations,  the  plaintiff  contributed  to  the  injury, 
or  that  he  could  have  avoided  the  same  by  the  exercise  of  proper 
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care  or  that  the  injury  was  occasioned  by  his  own  negligence;  nor 
can  we  rule,  as  a  matter  of  law,  that  it  was  the  plaintiff's  duty  to 
have  known  of  the  electric  pole  which  caused  his  injury,  and  its 
proximity  to  the  track.  While  the  petition  sets  out  the  fact  that 
the  plaintiff  at  the  time  of  the  injury  was  yardmaster  of  the  de- 
fendant in  its  railroad-yards  in  the  city  of  Augusta,  it  also  sets 
forth  the  duties  of  such  an  employee;  that  is,  it  was  his  duty  to 
switch  and  make  up  cars  and  trains  of  cars  in  the  yard,  superin- 
tend their  transfer  to  the  main  line  of  the  road,  and  to  do  general 
yard  work.  What  duties  other  than  those  enumerated  this  work 
imposed,  we  have  no  means  of  ascertaining.  We  of  course  recog- 
nize the  principle  that  if  the  plaintiff  had  knowledge  of  the  location 
of  the  electric  pole,  or  if,  from  his  duties  as  yardmaster,  or  his 
familiarity  with  the  yard,  he  was  chargeable  with  such  knowledge, 
or  if  he  had  charge  and  control  of  the  yard  in  which  the  pole  was 
located,  with  power,  as  the  representative  of  the  defendant,  to  place 
such  pole  in  proper  position,  he  would  not  be  entitled  to  recover. 
But  the  petition  does  not  contain  any  reference  to  these  facts.  On 
the  contrary  it  allies  that  at  the  time  the  plaintiff  received  the 
injury  he  was  in  the  discharge  of  his  duty,  and  was  wholly  without 
fault,  and  that  the  injury  sustained  by  him  was  occasioned  by  the 
negligence  of  the  company  in  erecting  and  maintaining  such  pole  at 
the  place  where  it  was  located.  Therefore  we  can  not  say,  as  a 
matter  of  law,  that,  because  he  discharged  all  the  duties  of  yard- 
master,  it  was  within  his  power  to  remove  such  pole,  nor  that  he 
was  chargeable  with  notice  thereof,  nor  necessarily  guilty  of  n^li- 
gence  in  occupying  the  dangerous  position  in  which  he  voluntarily 
placed  himself  at  the  time  of  the  injury."  Cited,  112/762;  115/939; 
120/231;  122/698,  562;  119/375;  130/469;  2  G.  A.  554. 

In  Miller  v.  Merchants  &  Miners  Transportation  Co.,  115/1009, 
it  was  held  that  a  petition  to  recover  damages  for  personal  injuries, 
against  a  transportation  company,  which  in  general  terms  alleged 
negligence  in  that  the  cargo  of  a  ship  was  improperly  distributed 
and  tfie  ship  itself  defectively  constructed,  was  properly  dismissed 
upon  special  demurrer  calling  for  particulars  as  to  the  alleged  n^li- 
gence,  when  the  petition  was  not  amended  to  meet  the  objections 
raised  by  such  demurrer.  Fish,  J.,  said :  "It  will  be  observed  that 
the  negligence  of  the  defendant,  which  the  plaintiff  alleged  caused 
his  injuries,  was  the  improper  loading  and  distribution  of  the  ship's 
cargo,  and  the  defective  construction  of  the  ship.    The  defendant. 
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in  order  to  prepare  its  defense,  was  entitled  to  be  put  on  notice  of 
the  particular  manner  in  which  the  plaintiff  expected  to  show  that 
the  cargo  was  improperly  distributed,  and  also  the  particular  defects 
which  plaintiff  expected  to  prove  existed  in  the  construction  of  the 
ship.  The  defendant,  by  an  appropriate  special  demurrer,  called 
for  the  information  to  which  it  was  entitled.  The  plaintiff  declined 
to  amend  the  petition  in  the  respects  indicated." 

630.  Averments  as  to  time,  place  and  manner. 

In  Woodson  v.  Johnston  &  Company,  Limited,  109/454,  it  was 
held  that  an  employer  is  liable  in  damages  for  physical  injuries  to 
an  employee  resulting  from  the  negligence  of  one  who  was  the  gen- 
eral superintendent  of  the  business  of  the  former,  and  who,  on  the 
occasion  when  the  injuries  were  sustained,  was  acting  as  the  em- 
ployer's alter  ego,  and  not  in  the  capacity  of  a  fellow  servant  of  the 
person  injured.  Though  the  petition  in  an  action  for  such  injuries 
alleged  that  they  were  received  while  the  plaintiff  was  working  in 
the  hold  of  a  ship,  it  was  not  essential  to  set  forth  its  name,  or  tlie 
names  of  his  colaborers,  or  to  aver  that  the  defendant  was  responsi- 
ble for  the  negligence  of  the  latter;  the  time,  place,  and  manner  of 
the  occurrence  giving  rise  to  the  cause  of  action  being  by  means  of 
other  allegations  sufficiently  stated. 

631.  Laborer  at  a  roundhouse  failed  to  show  that  he  was 
not  a  trespasser. 

A  declaration  in  an  action  against  a  railway  company  for  damages 
resulting  from  personal  injuries  did  not  set  forth  a  cause  of  action 
where  its  only  allegations  relating  to  the  circumstances  under  which 
the  injuries  were  inflicted  were,  in  substance,  as  follows,  viz. :  That 
the  plaintiff  was  an  employee  of  the  defendant,  who  labored  in  its 
roundhouse;  that  it  was  customary  for  him  to  walk  between  its 
lines  of  track  so  as  to  reach  the  roundhouse;  that  while  so  walking 
he  was  struck  from  behind  by  a  moving  car,  which  was  being  pro- 
pelled towards  him  by  an  engine;  that  he  was  not  warned  of  the 
approach  of  the  car  by  the  ringing  of  the  bell  ot  the  blowing  of  the 
whistle  of  the  locomotive,  nor  by  call  of  the  engineer  or  fireman, 
and  that  the  company  was  negligent  in  failing  to  give  such  warn- 
ings. These  averments  are  not  sufficient  to  show  that  the  plaintiff 
was  not  a  trespasser,  since  it  might  or  might  not  have  been  neces- 
sary for  him  to  reach  the  roundhouse  by  walking  between  the  lines 
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of  track,  and  it  does  not  appear  whether  or  not  his  custom  in  this 
respect  was  known  or  sanctioned  by  the  defendant.  As  the  decla- 
ration does  not,  by  proper  allegations,  concerning  these  matters, 
affirmatively  show  he  had  a  right  to  be  at  the  place  where  he  was 
when  injured,  it  is  proper  to  deal  with  him  as  a  trespasser ;  and,  this 
being  so,  the  specific  acts  which  caused  his  injuries,  and  which  arc 
averred  to  constitute  the  negligence  entitling  him  to  recover,  were 
not,  relatively  to  him,  negligent  at  all,  for  the  reason  that  they  in- 
volved the  breach  of  no  duty  due  to  him  by  the  defendant.  Con- 
struing the  petition  most  strongly  against  the  plaintiff,  it  would  not 
follow,  as  a  conclusion  of  law,  that  under  the  facts  alleged  he  was 
entitled  to  a  verdict,  and,  accordingly,  a  general  demurrer  to  such 
a  declaration  ought  to  have  been  sustained.  Atkinson,  J.,  dissenting. 
Chaney,  101/420.    See  this  case  again,  102/814. 

BY  PASSENGERS. 

532.    Plaintiff's  own  negligence  caused  the  injury. 

In  Paterson,  85/653,  the  plaintiff  alleged  that  when  the  train  was 
within  two  or  three  hundred  yards  of  the  depot  at  Waynesboro,  the 
place  of  his  destination  as  a  passenger,  the  station  was  called  in  the 
usual  way;  whereupon  plaintiff,  being  without  baggage,  and  know- 
ing that  the  train  would  cross  Whitaker  street  before  it  reached  the 
depot,  upon  which  street  plaintiff  resided,  went  out  upon  the  plat- 
form of  the  car,  with  the  purpose  of  alighting  at  the  Whitaker  street 
crossing.  The  train  was  then  moving  slowly  and  at  a  uniform  rate 
of  speed,  so  that  there  was  absolutely  nothing  in  his  situation  to 
suggest  danger  to  even  the  most  cautious.  As  he  anticipated,  the 
speed  of  the  train  gradually  decreased  as  it  neared  the  crossing, 
which  was  within  the  corporate  limits  of  Waynesboro,  and  within 
about  one  hundred  yards  of  the  depot,  where  the  defendant's  trains 
were  accustomed  to  stop  to  deposit  and  receive  passengers  and 
freight,  and  where  it  did  stop  on  the  night  in  question.  The  plain- 
tiff could  see  that  the  place  where  he  intended  to  leave  the  car  was 
clear  of  obstructions,  and  he  stood  upon  the  steps  of  the  platform 
preparatory  to  stepping  off  when  the  crossing  should  be  reached. 
He  knew,  and  defendant's  agents  and  servants  on  the  train  must 
have  known,  that  by  reason  of  the  low  rate  of  speed  required  of 
them  when  nearing  a  depot  or  public  street-crossing,  especially 
within  the  corporate  limits  of  a  city,  it  was  customary  for  people 


Digitized  by 


Google 


§  532  ]  CHAPTER  35.  [  1100 

Pleadingrs. 

to  stand  upon  the  platforms  preparatory  to  leaving  the  trains ;  and 
they  knew,  or  should  have  known,  that  it  was  not  unusual,  when  a 
train  was  passing  through  cities,  for  passengers  to  get  on  and  off  at 
the  street-crossings;  and  plaintiff  had  no  reason  to  apprehend  that 
they  would,  under  such  circumstances,  negligently  imperil  the  safety 
of  passengers.  But  while  he  was  so  standing  upon  the  steps  of  the 
platform,  in  the  use  of  all  proper  precaution,  and  as  the  rear  end 
of  the  car  on  which  he  was  standing  reached  the  crossing,  the  engi- 
neer or  other  servant  of  defendant,  or  other  person  unknown  to 
plaintiff  in  charge  of  or  upon  the  engine,  needlessly,  unskillfuUy, 
and  negligently  put  on  a  great  force  of  steam,  and  the  train  was 
jerked  forward  suddenly,  and  without  warning,  whereby  plaintiff 
was  thrown  from  his  balance,  and  the  right  side  of  his  head  and 
face  came  in  violent  contact  with  the  iron  railing  to  the  steps  on 
platform  or  other  parts  of  the  car,  bruising  and  wounding  the 
same,  and  he  was  stunned  and  thrown  upon  the  ground.  It  was 
held  that  the  plaintiff's  declaration,  showing  that  the  injury  com- 
plained of  was  caused  by  his  own  negligence,  and  not  by  that  of 
the  defendant,  a  demurrer  thereto  was  rightly  sustained.  The  right 
to  amend  this  declaration  was  subsequently  denied  because  the  ap- 
plication to  amend  came  too  late.  87/646.  Cited,  118/149.  Dis., 
119/930. 

A  declaration  alleging  that  the  conductor  of  a  passenger-train 
agreed  with  plaintiff  to  stop  the  train  for  him  to  get  off  at  a  point 
where  there  was  no  regular  station,  but  at  which  defendant's  road 
crossed  another  railroad  at  grade ;  that  plaintiff  paid  his  fare  to  this 
point ;  and  that  on  reaching  the  same  the  train  cMily  slowed  up,  and 
did  not  stop,  so  that  plaintiff,  "in  order  to  keep  from  being  carried 
beyond  his  destination,  was  compelled  to  get  f  rcMn  the  moving  train," 
and  in  so  doing  was  seriously  injured — does  not  set  forth  a  cause 
of  action,  it  appearing  from  these  allegations  that  plaintiff's  injury 
was  caused  by  his  own  voluntary  act  in  taking  a  dangerous  risk  if 
the  train  was  moving  so  rapidly  as  to  make  leaving  it  unsafe;  or, 
if  not,  that  the  injury  must  have  resulted  from  a  mere  accident, 
or  from  plaintiff's  own  carelessness  in  getting  off.  Bamett,  87/766. 
Cited,  98/492;  103/571;  114/899. 

A  passenger,  though  a  minor  about  the  age  of  sixteen,  who  volun- 
tarily alighted  from  a  moving  train,  was  not  entitled  to  a  recovery 
from  the  railroad  company  for  injuries  thus  sustained,  it  not  ap- 
pearing that  he  was  directed  so  to  do  by  any  agent  or  servant  of  the 
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company,  but  that,  in  consequence  of  a  fear  that  he  would  be  car- 
ried beyond  his  station,  he  took  upon  himself  the  risk  of  leaving 
the  train  in  this  manner.  This  is  so  even  though  the  train  was  run- 
ning at  a  speed  which  indicated  that  it  would  pass  the  station  in 
question  without  stopping.  If  the  train  was  moving  so  rapidly  as 
to  make  leaving  it  unsafe,  the  plaintiffs  injury  was  caused  by  his 
own  voluntary  act  in  taking  a  dangerous  risk.  If  not,  then  the 
injury  must  have  resulted  from  a  mere  accident,  or  from  the  plain- 
tiffs own  carelessness  in  getting  oflF.  Barnctt,  supra.  Under  the 
facts  alleged,  the  court  committed  no  error  in  sustaining  the  de- 
fendant's demurrer  to  the  plaintiffs  petition.  Jones,  103/570, 
Cited,  114/899;  120/464. 

Though  it  may  not,  under  all  circumstances,  be  an  act  of  negli- 
gence to  alight  from  a  moving  train,  yet  where  a  passenger,  when 
the  train  upon  which  he  was  riding  was  moving  away  from  the 
station  of  his  destination,  "went  out  on  the  platform  and  got  on 
the  steps  of  the  car,  *  *  *  moved  down  the  steps,  put  one 
foot  off,  and  swung  himself  in  a  position  to  get  off,"  but  was  not 
"able,  in  the  position  in  which  he  was  then  placed,  to  step  on  the 
ground,"  and,  while  in  this  position,  discovered  a  telegraph  post  near 
the  track,  "and  perceiving  that  if  he  undertook  to  recover  himself 
and  get  back  on  the  train  he  would  strike  said  post,  and  perhaps  fall 
under  the  train,  turned  loose  and  was  thrown  to  the  ground,"  and 
in  consequence  received  physical  injuries,  he  was  not  entitled  to 
hold  the  railway  company  liable  therefor.  There  was  no  error  in 
sustaining  a  demurrer  to  the  plaintiff's  petition.    Lindsay,  114/896. 

Where,  in  a  suit  against  a  railroad  company  for  damages  caused 
by  the  killing  of  her  husband,  the  plaintiff  alleges  that  her  said 
husband  was  a  passenger  on  defendant's  train,  and  was  wrongfully 
ejected  therefrom  while  in  a  helpless  condition,  known  to  the  con- 
ductor and  servants  in  charge  of  the  train,  and  was  left  in  a  dan- 
gerous place  near  the  railroad  track,  and  that  on  account  of  these 
negligent  acts  of  defendant's  servants  he  was  run  over  and  killed 
by  a  second  train  of  defendant,  which  followed  a  few  minutes  after 
the  one  from  which  the  deceased  was  ejected.  Held:  (a)  The 
Ulegaiion  that  the  deceased  was  ejected  from  a  designated  train 
of  defendant,  "near  a  trestle  and  almost  in  the  yards  of  the  said 
railroad  company  *  *  *  in  or  near  a  swamp  in  the  city  of 
Macon,"  was  sufficient  identification  of  the  place  of  expulsion,  (b) 
The  proximate  cause  of  the  injury  was  the  negligence  of  the  serv- 
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ants  of  the  defendant  in  charge  of  the  train  frcwn  which  the 
deceased  was  ejected,  and  the  allegation  of  his  apparent  helpless 
condition  was  merely  allegation  of  a  fact  serving  to  put  the 
servants  on  inquiry  and  notice  of  the  danger  of  leaving  him  in  the 
position  where  they  placed  him.  It  was  not  necessary  in  such  case 
to  allege  the  cause  of  the  helpless  condition  of  the  deceased,  nor 
was  it  necessary  specifically  to  allege  the  motive  which  influenced 
the  servants  in  the  alleged  wrongful  act.  Lumpkin  and  Beck,  JJ., 
dissenting.  We  are  of  opinion  that  the  allegation  that  the  plain- 
tiff's  husband  was  "almost  in  a  helpless  condition,"  without  alleging 
whether  he  was  sick,  or  drunk,  or  lame,  or  any  fact  on  which  help- 
lessness was  predicated,  was  subject  to  special  demurrer.  An  al- 
legation that  the  defendant's  conductor  was  apprised  of  such  con- 
dition would  not  cure  an  insufficient  allegation  as  to  the  condition 
itself;  nor  would  a  statement  that  by  reason  of  his  condition  he 
was  unable  to  leave  the  track.  Except  as  herein  indicated,  we  con- 
cur in  the  conclusion  of  the  majority  of  the  court.  Moore,  125/811. 
Cited,  3  G.  A.  5,  176. 

633.  A  violent  and  nnnsnal  jerk. 

In  Garland,  111/852,  it  was  held  that  where  a  petition,  in  an 
action  against  a  railway  company  for  personal  injuries,  alleged  in 
substance  that  the  plaintiff  was  a  passenger  upon  a  freight-train  of 
the  defendant ;  that,  at  the  request  of  the  conductor,  he  occupied  a 
seat  in  the  upper  part  of  the  cab,  and  remained  there  until  the  train 
reached  the  outskirts  of  the  town  to  which  he  was  going,  when,  the 
train  coming  to  a  full  stop,  which  the  plaintiff  thought  was  for  the 
purpose  of  allowing  him  to  get  off,  he,  in  order  to  get  his  effects 
together,  preparatory  to  leaving  the  train,  followed  the  conductor 
to  the  lower  part  of  the  cab,  where  the  conductor  left  him  standing, 
saying  to  him,  "Stay  here  until  we  pull  up  to  the  depot,  and  you 
can  then  get  out;"  that  the  train  then  moved  forward  rapidly,  and 
plaintiff,  for  the  purpose  of  seeing  when  he  reached  the  depot, 
stood  by  a  window  of  the  cab,  holding  firmly  to  the  window,  in 
such  a  position  as  to  protect  himself  against  all  ordinary  and  usual 
jerks  and  jars  incident  to  a  freight-train ;  that  while  he  was  in  this 
position  the  train,  by  reason  of  the  negligence  of  the  defendant's 
employees  in  charge  thereof,  was  suddenly,  and  without  warning, 
stopped,  with  such  a  tremendous,  unusual  and  unnecessary  shock 
as  to  jerk  plaintiff's  hands  loose  from  the  window,  so  violently 
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wrenching  them  from  their  hold  upon  the  window  as  to  tear  a  ring 
and  the  flesh  from  one  of  his  fingers;  that  the  shock  overturned 
buckets  of  water  in  the  car,  moved  several  inches  an  iron  stove, 
which  was  fastened  to  the  floor,  and  threw  the  plaintiff  violently 
against  some  obstacle  in  the  car  and  to  the  floor,  rendering  him 
for  a  time  unconscious;  that  he  sustained  very  serious  injuries, 
the  nature  and  extent  of  which,  his  sufferings  therefrom,  his  earn- 
ing capacity  before,  and  for  a  stated  period  after,  the  injury,  and 
the  pecuniary  amount  of  his  damages,  being  all  set  fcw-th — ^held, 
that  the  petition  set  forth  a  cause  of  action,  and  should  not  have 
been  dismissed  upon  demurrer.    Cited,  114/307. 

534.  No  authority  in  flagman  to  order  him  to  alight. 

Although,  the  declaration  does  contain  some  loose  allegations  that 
the  plaintiff  was  injured  by  the  negligence  of  the  employees  of  the 
defendant  railway  company  in  certain  specified  respects,  it  shows 
clearly  by  other  allegations  that  this  negligence  was  not  the  real 
cause  of  the  injury;  and  the  true  meaning  of  the  declaration,  tak- 
ing together  all  of  its  averments,  and  fairly  construing  them,  is  that 
the  negligence  which  did  cause  the  injury  was  that  of  a  flagman  in 
ordering  the  plaintiff  to  alight  from  a  moving  train  in  the  dark  at 
an  imsafe  place.  This  being  the  plaintiff's  real  cause  of  action,  if 
he  had  any  at  all,  and  the  declaration  failing  to  allege  that  this  flag- 
man had  any  authority  to  give  such  order,  or  that  the  giving  of  it 
was  within  the  scope  of  his  duties,  or  that  he  gave  it  by  direction 
of  the  conductor,  no  cause  of  action  was  set  forth ;  and,  there  hav- 
ing been  no  offer  to  amend  the  declaration,  the  demurrer  to  the 
same  should  have  been  sustained.  Even  if  the  evidence  introduced 
upon  the  trial  was  sufficient  to  show  that  the  flagman,  under  in- 
structions from  the  conductor,  in  fact  had  authority  to  see  to  the 
plaintiff's  alighting  from  the  train,  and  accordingly  to  give  him  the 
order  to  do  so,  and  even  if  the  giving  of  the  order  was,  under  all 
the  circumstances,  negligence,  the  verdict  can  not  stand.  The  dec- 
laration not  setting  forth  a  complete  cause  of  action,  the  trial  and 
its  results  were  mere  nullities.  Simmons,  C.  J.,  said:  "The  case 
differs  essentially  from  that  of  Smith,  69/268.  There  the  declara- 
tion alleged  injuries  to  the  plaintiff  caused  by  the  negligence  of  the 
defendant's  'agents,'  without  specifying  who  the  agents  were;  and 
this  was  held  to  be  good  as  against  a  general  demurrer.  In  the 
present  case  the  declaration  contains  allegations  that  the  plaintiff 
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was  injured  by  certain  acts  of  negligence  on  the  part  of  defendant's 
employees;  but  the  act  of  negligence  which  the  declaration  shows 
to  be  the  real  cause  of  the  injury  was  that  of  a  certain  designated 
employee;  and  this  employee  being  a  flagman,  not  presumptively 
charged  with  the  duty  of  seeing  to  the  disembarking  of  passengers, 
the  declaration  ought  to  have  alleged  that  his  directing  the  plaintiff 
to  get  off  was  within  the  scope  of  his  duties,  or  that  on  this  par- 
ticular occasion  it  was  made  his  duty  by  the  conductor's  order." 
Wall,  96/328. 

636.   Passenger  ejected  and  run  over  and  killed. 

A  declaration  alleged  that  a  passenger  on  a  railroad-train  in 
South  Carolina  "was  violently  ejected  and  thrown  from  said  cars 
by  the  defendant  and  its  agents  and  servants  in  the  course  of  their 
employment,  and  in  being  thus  forcibly  and  unjustly  ejected  from 
said  cars  as  aforesaid,  was  thrown  thereunder  and  run  over  and 
killed  thereby."  The  evidence  showed  that  the  passenger  was  run 
over  and  injured  by  this  train;  that  about  an  hour  afterwards  an- 
other train  ran  over  the  body;  whether  life  was  extinguished  by 
the  first  or  the  second  was  not  absolutely  certain.  It  was  held  that 
such  declaration  furnished  a  sufficient  basis  for  recovery  on  these 
facts.  If  it  were  necessary  to  include  any  allegation  concerning 
the  second  train  it  could  be  done  by  amendment.    Nix,  68/572. 

636.  Passenger  went  into  the  baggage-car  and  was  injured. 

In  Gardner,  94/538,  the  plaintiff  alleged  that  he  entered  defend- 
ant's passenger-train  at  Waycross,  at  the  r^fular  and  usual  place 
of  receiving  passengers,  just  before  the  usual  time  for  the  train 
to  start.  No  engine  was  then  attached  to  the  train;  and,  desiring 
to  speak  to  the  conductor  about  being  put  off  the  train  at  a  point 
just  beyond  Waltertown  (a  station  on  said  railroad),  plaintiff  went 
into  the  baggage-car  for  that  purpose,  and,  while  thus  engaged  with 
the  conductor,  defendant's  agents  and  servants,  without  any  notice 
or  warning  to  plaintiff,  and  without  the  exercise  of  ordinary  and 
reasonable  care,  negligently  turned  loose  an  engine  at  the  upper 
end  of  the  yard,  and  said  car  came  down  the  track,  and  struck  the 
car  in  which  plaintiff  was  standing,  throwing  him  to  the  floor,  and 
injuring  him  in  a  manner  described.  He  had  not  purchased  a 
ticket,  as  they  sold  none  at  that  time.  He  had  money  with  which 
to  pay  his  fare,  and  had  entered  the  train  as  a  passenger,  with  the 


Digitized  by 


Google 


1105]  CHAPTER  35.  [§537 

Pleadings. 

intention  of  traveling  just  beyond  the  river  at  Watertown.  Before 
he  left  the  passenger-coach  and  entered  the  baggage-car,  he  looked 
out,  and  saw  that  there  was  no  engine  at  or  near  the  train;  and, 
with  the  exercise  of  ordinary  and  reasonable  care  on  the  part  of 
the  defendant's  agents  and  employees,  the  accident  could  have  been 
averted.  The  defendant  demurred  on  the  ground  that  the  declara- 
tion set  out  no  cause  of  action;  whereupon  the  plaintiff  amended 
"by  striking  the  allegation  that  a  car  was  turned  loose  from  the 
upper  end  of  the  yard,"  and  making  the  declaration  read:  "An 
engine,  with  car  attached,  was  run  down  on  the  track  with  great 
and  unnecessary  force  and  speed,  striking  the  car  in  which  peti- 
tioner was  standing,  thereby  violentiy  throwing  him  down  and 
injuring  him  as  aforesaid."  He  further  alleges  that  the  engine  then 
in  use  by  defendant  was  an  old  one,  without  the  usual  and  neces- 
sary appliances  and  improvements  to  its  proper  and  careful  hand- 
ling in  the  coupling  and  drilling  of  cars  and  trains;  and  that  the 
engine  and  cars  then  in  use  by  defendant  were  old,  and  without 
the  needful  appliances  of  air  or  automatic  brakes  and  automatic 
couplers  and  safety-buffers,  such  as  are  usual  and  necessary  to 
make  the  handling  of  passenger-trains  and  the  carrying  of  pas- 
sengers safe.  It  was  necessary  for  him  to  go  into  the  baggage-car 
to  see  the  conductor,  and  it  was  usual  for  passengers  so  to  do, 
and  there  were  no  restrictions  on  the  part  of  defendant  against  their 
so  doing.  It  was  held  that  the  declaration,  as  amended,  set  forth 
a  cause  of  action,  and  it  was  error  to  dismiss  it  on  demurrer.  This 
case  again,  97/482.    Cited,  114/762. 

AGAINST  MUNICIPAL  CORPORATIONS. 

537.    Unprotected  month  of  sewer  in  a  street. 

In  Bryan  v.  Mayor,  etc.,  91/530,  it  was  held  that  the  declaration 
sets  forth  a  cause  of  action,  the  allegations  being  in  substance  that 
plaintiff  was  driving  a  mule  hitched  to  a  buggy  in  a  street  of  the 
dty  of  Macon.  His  mule  becoming  frightened,  he  jumped  from  the 
buggy ;  and  while  his  attention  was  thus  directed  to  his  mule,  plain- 
tiff, without  fault  on  his  part,  fell  into  a  hole — ^the  mouth  of  a 
sewer  in  said  street.  The  sewer  was  unprotected,  and  m  a  danger- 
ous condition,  and  had  been  so  for  ten  days,  and  its  condition  was 
known  to  the  city,  to  whose  negligence  it  was  due.  Bleckley,  C.  J., 
said:    "It  is  not  alleged  precisely  how  the  sewer  was  connected 
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with  the  street  relatively  to  the  position  of  the  opening,  but  it  is 
alleged  that  the  danger  it  occasioned  was  due  to  the  defendant's 
negligence.  Can  the  defendant  admit  that  the  plaintiff  was  injured, 
that  he  was  without  fault,  that  the  city  was  n^ligent,  and  that  a 
dangerous  hole,  left  open  by  its  negligence,  was  the  one  into  which 
he  fell,  and  yet  avoid  liability?  Clearly  not.  The  declaration  may 
be  defective  in  form  by  reason  of  not  setting  out  with  more  par- 
ticularity and  distinctness  the  position  of  the  hole,  whether  at  the 
edge  of  the  street,  or  how  far  inside,  etc.,  but  it  is  good  in  sub- 
stance; and  to  withstand  a  general  demurrer  nothing  mcwe  is 
requisite." 

538.    Street-railway  and  electric  company. 

In  Owings,  97/663,  it  was  held  that  where,  in  the  prosecution  of 
its  business,  a  corporation  employs  a  wire  which,  because  of  its 
being  charged  with  a  powerful  and  dangerous  current  of  electricity, 
is  liable,  upon  coming  in  contact  with  wires  of  other  corporations, 
to  cause  injury  or  death  to  employees  of  the  latter  while  engaged 
in  the  performance  of  their  duties,  the  corporation  first  referred 
to  is,  relatively  to  such  employee,  under  the  duty  of  observing  at 
least  ordinary  diligence,  not  only  in  preventing  such  a  contact,  but 
also  in  discovering  and  preventing  its  continuance,  even  when  oc- 
casioned by  the  negligence  of  others,  including  that  of  a  corpora- 
tion whose  employees  are  thus  exposed  to  danger.    Cited,  104/62. 

In  Griffith  v.  Telegraph  and  Railway  &  Electric  Company,  104/56, 
the  plaintiff  alleged  that  the  defendants  allowed  their  wires  to  come 
in  contact  with  each  other  at  a  certain  named  place,  and  at  divers 
places  in  the  city;  that  one  of  the  poles  on  which  the  wires  were, 
fell  across  a  roadway,  and  in  driving  along  there  one  of  plaintiff's 
horses  stepped  upon  one  of  the  wires  and  received  a  shock  throw- 
ing it  to  the  ground.  In  falling,  the  horse  tilted  the  vehicle,  and 
threw  plaintiff  out  and  injured  him.  The  case  was  before  the  court 
on  a  motion  to  remove  it  to  a  Federal  court.  Lumpkin,  P.  J.,  said : 
"The  gist  of  the  present  action  was  the  joint  negligence  of  the 
defendants  in  maintaining,  rather  than  in  producing,  a  dangerous 
agency  which  was  a  constant  menace  to  the  life  and  safety  of  the 
general  public,  caused  by  a  contact  between  their  wires,  which, 
though  charged  with  a  deadly  current  of  electricity,  were  allowed  to 
remain  on  the  ground  in  a  public  thoroughfare  for  thirteen  days, 
although  both  defendants  had  notice  of  this  state  of  affairs,  and 
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made  no  attempt  to  repair  the  mischief.  That  both  of  them  were 
equally  culpable  in  thus  maintaining  this  dangerous  agency  is  not 
to  be  doubted  if  these  allegations  are  to  be  taken  as  true ;  and  this 
being  so,  it  would  not  matter,  so  far  as  their  joint  liability  to  her 
was  concerned,  which  of  them  was  responsible  for  allowing  their 
wires  to  come  in  contact.  Indeed,  even  were  they  entirely  blameless 
in  this  regard,  it  was  the  imperative  duty  of  each  to  promptly  take 
the  proper  steps  to  replace  its  wires  in  a  condition  of  safety  so 
soon  as  notice  was  had  of  the  danger  thus  created."  This  case 
was  again  before  the  court,  111/551,  and  it  was  held  that,  as  was, 
in  effect,  ruled  when  this  case  made  its  first  appearance  here,  the 
plaintiff's  petition  set  forth  a  cause  of  action,  and  was  not  open  to 
demurrer  on  the  ground  that  there  was  a  misjoinder  of  parties  de- 
fendant. The  plaintiff  went  even  further  into  detail  than  was  nec- 
essary in  describing  the  location  of  the  wires  and  poles  belonging, 
respectively,  to  the  defendant  companies,  but  the  petition  was  de- 
fective in  that  it  failed  to  state  with  sufficient  particularity  at  what 
points  the  plaintiff  expected  to  prove  that  they  negligently  per- 
mitted their  wires  to  remain  in  contact.  They  were  not,  however, 
entitled  to  notice  as  to  the  character  or  extent  of  the  evidence  upon 
which  the  plaintiff  expected  to  rely  as  showing  knowledge  on  their 
part  of  facts  with  which  they  were  alleged  to  have  been  acquainted. 
The  petition  did  not  disclose  facts  showing  that  the  plaintiff  was 
not  entitled  to  recover  expenses  incurred  for  medical  attention, 
etc.,  but  was  subject  to  demurrer  on  the  ground  that  the  amount 
of  such  expenses  was  not  therein  alleged.  Cited,  3  G.  A.  4;  6  G. 
A.  388;  122/474;  130/153;  133/458. 

In  Johnson,  4  G.  A.  742,  it  was  alleged  that  defendant  was  en- 
gaged in  transmitting  electric  light  and  power,  and  for  that  purpose 
had  wires  strung  along  the  streets  of  the  city  of  Rome.  One  of  the 
wires  thus  used  for  the  transmission  of  electricity  was  strung 
around  the  corner  of  Second  avenue  and  East  Fourteenth  street, 
and  had  been  covered  with  insulated  wrappings.  By  the  pressure 
of  a  limb  of  a  tree,  the  insulation  had  been  worn  off  for  two  or 
more  weeks  at  the  time  of  the  injury  mentioned  in  the  petition. 
The  wire  had  been  caught  under  the  limb  of  this  tree  and  was 
stretched  downward  thereby.  The  plaintiff,  as  a  helper  to  one 
Ben  Lumpkin,  had  been  employed  to  trim  the  trees  along  this  por- 
tion of  the  street,  and,  while  trimming  this  particular  tree,  the  limb 
against  which  the  wire  was  pressed  released  the  wire,  and  it  flew 
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Up  and  struck  the  plaintiff  on  the  hand.  The  wire  was  heavily 
charged  with  electricity  and  the  plaintiff,  in  addition  to  being 
shocked,  was  knocked  out  of  the  tree  to  the  ground,  a  distance  of 
thirty-five  feet,  and  thereby  sustained  enumerated  injuries.  The 
plaintiff  allied  his  own  ignorance  of  the  condition  and  dangerous 
character  of  the  wire.  Powell,  J.,  said:  "If  the  defendant  was 
rightfully  in  the  tree,  the  petition  sets  forth  a  cause  of  action. 
Owings,  97/663  (25  S.  E.  377,  33  L.  R.  A.  498).  Compare 
Andrews,  89/653  (16  S.  E.  203).  The  contention  of  the  electric 
company  is  that  the  plaintiff  was  in  the  tree,  attempting  to  trim  it, 
without  first  complying  with  the  city  ordinance,  which  he  himself 
sets  up  in  his  petition.  This  tree  was  not  the  property  of  the 
electric  company;  therefore,  the  plaintiff  was  not  a  trespasser  upon 
its  premises;  and  those  decisions  which  define  the  relative  duties 
existing  between  landowners  or  similar  proprietors  and  trespassers 
upon  their  premises  are  not  immediately  in  point.  On  the  other 
hand,  if  the  plaintiff,  at  the  time  of  the  injury,  was  himself  en- 
gaged in  an  unlawful  act,  and  this  was  the  proximate,  contributing 
cause  of  his  injury,  he  should  not  recover ;  provided  the  particular 
phase  of  his  conduct  in  which  the  unlawfulness  consisted  was  an 
act  of  which  the  defendant  had  a  right  to  complain,  either  by  rea- 
son  of  the  fact  that  it  breached  some  duty  which  the  plaintiff  as  a 
fellow  citizen  owed  to  the  defendant,  or  because  the  plaintiff  placed 
himself  within  the  range  of  the  defendant's  dangerous  instru- 
mentality in  a  manner  which  the  defendant  could  not  reasonably 
have  anticipated." 

Where  the  wires  of  an  electric-railway  company  and  those  of  a 
telephone  company  are  strung  to  the  pole  of  the  former,  and  the  wire 
of  the  latter  breaks  and  falls  to  the  street  below  across  the  wire  of 
the  former,  therefrom  becoming  charged  with  a  high  current  of 
electricity,  and  a  horse,  while  being  driven  along  such  highway 
with  due  care,  is  killed  because  of  contact  with  such  wire,  both 
companies  are  jointly  liable  for  such  damage,  where  it  is  the 
result  of  the  concurring  negligence  of  the  two  companies,  and 
would  not  occur  in  the  absence  of  negligence  on  the  part  of  either. 
Where  the  petition  alleged  that  the  horse  was  killed  because  of 
the  negligence  of  the  telephone  company  in  permitting  its  wire  to 
become  so  worn  and  weak  as  to  break  and  fall  to  the  street,  and 
because  of  the  separate  acts  of  negligence  of  both  companies  in 
not  having  their  wires  suflSciently  insulated,  and  in  not  having  suflS- 


Digitized  by 


Google 


1109  ]  CHAPTER  35.  [  §  538 

Pleadings. 

dent  guard-wires  to  prevent  the  telephone  wire  from  coming  into 
contact  with  the  wire  of  the  other  company,  such  petition  was  not 
subject  to  demurrer  on  the  ground  that  there  was  a  misjoinder  of 
parties,  and  that  the  petition  shows  that  the  defendants  are  not 
joint  tort-feasors,  and  seeks  to  bring  two  separate  and  distinct 
causes  of  action  against  separate  and  distinct  parties  in  the  same 
petition  and  in  the  same  count.    Eining,  133/458. 

In  Southern  Bell  Telephone  Co.  v.  Howell,  124/1050,  it  was  held 
that,  where  a  declaration  alleged  that  a  telephone  company,  in 
stretching  wires  along  a  public  street  of  a  city,  permitted  one  of 
them  to  sag  while  heavily  charged  with  electricity,  or  to  beccHne 
so  charged  with  electricity  while  thus  sagging,  at  a  place  where 
it  was  likely  to  injure  pedestrians,  and  gave  no  warning  of  the 
danger  arising  from  such  charge,  in  consequence  of  which  a  person 
walking  along  the  street  came  in  contact  with  the  wire  and  was 
seriously  injured  by  the  electric  charge,  this  sufficiently  stated  a 
case  of  negligence  on  the  part  of  the  defendant  to  withstand  a 
general  demurrer.  It  is  not  negligence  as  a  matter  of  law  for  a 
pedestrian  to  cross  a  public  street  at  a  point  where  there  is  no 
crosswalk.  The  use  of  public  streets  between  crossings  is  not  lim- 
ited solely  to  animals  and  vehicles.  Such  use  by  footmen  does  not 
necessarily  constitute  negligence,  if  due  caution  is  exercised.  Where 
a  declaration  alleged  that  a  pedestrian  was  going  along  a  street 
and  started  to  cross  it,  when  he  was  struck  in  the  face  by  a  wire 
which  a  telephone  company  had  negligently  allowed  to  sag  while 
highly  charged  with  an  electric  current,  or  to  become  so  charged 
while  sagging,  without  giving  warning  of  the  danger,  and  that 
while  seeking  to  guard  his  face  from  the  wire  the  plaintiff's  hand 
came  in  contact  with  it  and  was  injured  by  reason  of  the  electric 
current,  and  that  he  was  without  fault  or  negligence  in  and  about 
the  transaction,  and  was  in  the  exercise  of  due  caution  and  dili- 
gence, a  general  demurrer,  on  the  ground  that  the  plaintiff  was  not 
in  the  exercise  of  ordinary  care  and  prudence  for  his  own  pro- 
tection, and  that  by  the  exercise  of  such  care  he  could  have  avoided 
the  injury,  was  properly  overruled.    Cited,  133/463. 

Without  regard  to  the  respective  contentions  of  the  parties  as  to 
the  proximate  cause  of  the  electric-light  wire  being  down  across  the 
street  which  the  plaintiff  was  traversing  at  the  time  that  he  came 
in  contact  with  it,  and  was  injured  by  the  electric  current  with 
which  it  was  charged,  the  jury  could  have  found  from  the  evidence 
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that  the  proximate  cause  of  the  plaintiff's  injuries  was  n^ligence 
on  the  part  of  the  defendant  in  turning  on  such  electric  current, 
after  receiving  actual  notice  that  the  wire  was  down,  and  without 
taking  any  steps  to  remove  the  dangerous  situation  which  existed 
by  reason  of  its  being  down.  Hence,  there  was  no  merit  in  the 
general  grounds  of  the  motion,  nor  in  the  ground  ccmiplaining  of 
the  refusal  to  grant  a  nonsuit.  The  question  whether  the  plaintiff, 
who  was  only  about  seven  and  a  half  years  old  when  he  received 
the  injuries  of  which  he  complained,  could,  by  the  exercise  of  due 
care,  have  avoided  the  consequences  to  himself  of  the  defendant's 
negligence,  was  one  for  determination  by  the  jury,  and  under  the 
evidence  they  were  authorized  to  find  that  he  could  not.  Mayor 
and  Council  of  Madison  v.  Thomas,  130/153. 

In  Height  r.  Southern  Telephone  &  Telegraph  Co.,  et  al., 
122/474,  it  was  held  that  where  a  telephone  wire  is  broken  by  a 
storm  which  could  not  have  been  anticipated  or  reasonably  fore- 
seen, and  falls  upon  an  electric-light  wire  which  is  charged  with  a 
heavy  and  dangerous  current  of  electricity  and  which  has  become 
grounded  by  the  falling  of  a  tree  from  the  effects  of  the  same 
storm,  the  liability  of  the  owners  of  the  respective  wires  depends 
upon  the  negligence  in  the  construction  and  maintenance  of  the 
wires,  where  the  injury  occurs  immediately  after  the  falling  of  the 
wires  and  neither  company  has  a  reasonable  time  to  discover  and 
remove  the  danger.  Evans,  J.,  said:  "Persons  or  c(»npanies  op- 
erating telephone  and  electric-light  systems  for  the  transmission 
of  electricity  upon  and  over  public  highways  owe  to  the  public  the 
duty  of  properly  constructing  and  maintaining  their  respective  wires 
and  poles;  they  are  bound  to  provide  such  safeguards  against 
danger  as  are  best  known  and  most  extensively  used,  and  all  neces- 
sary protection  must  be  afforded  to  avoid  casualties  which  may  be 
reasonably  expected.  Higgins,  73/164;  Davis  v.  Augusta  Factory, 
92/712.  They  are  not  insurers  against  accidents,  but  are  bound  to 
use  reasonable  care  proportioned  to  the  danger  of  injury.  In  de- 
termining whether  the  proper  care  and  diligence  in  construction 
or  maintenance  has  been  observed,  not  only  the  physical  structure 
of  wires  and  poles  must  be  considered,  but  also  the  use  to  which  it 
is  to  be  put,  its  remoteness  or  proximity  to  travelers  on  the  highway, 
the  nature  of  the  electrical  current  which  is  to  be  transmitted  over 
the  line,  the  relative  position  of  other  lines,  and  all  other  circum- 
stances affecting  the  case.     The  mere  fact  that  the  defendant  is 
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doing  some  criminal  act  at  the  time  he  is  injured  will  not  necessarily, 
as  a  matter  of  law,  prevent  a  recovery  from  a  defendant  by  whose 
negligence  he  has  been  injured.  This  rule  is  well  settled.  But 
looking  to  the  question  as  to  whether  the  plaintiff  was  in  the  tree 
in  violation  of  law,  we  can  not  say  that  he  was.  *  *  *  if  the 
plaintiff  stood  charged  with  a  violation  of  this  ordinance,  and  the 
facts  which  appear  in  this  record  were  before  us,  we  would  have 
to  hold  that  he  could  not  be  convicted;  because  of  his  substantial 
compliance  with  the  ordinance.  His  position  is  entirely  different 
from  that  of  the  plaintiff  in  the  Chapman  case,  supra  for,  according 
to  the  all^^tions  there,  the  plaintiff  came  upon  the  premises  of  the 
defendant  and  put  himself  within  the  range  of  a  dangerous  in- 
strumentality, for  the  avowed  purpose  of  committing  a  crime.  In 
the  present  case  the  plaintiff,  with  every  intention  of  obeying  the 
law  and  after  substantial  compliance  with  its  terms,  went,  not  upon 
the  premises  of  the  defendant,  but  upon  the  premises  of  a  third 
person,  the  city,  to  do  an  act  which  was  apparently  legal,  and  which, 
so  far  as  the  relations  between  the  parties  are  concerned,  was  af- 
fected  with  no  illegality.  The  court  erred  in  sustaining  the  de- 
murrer."   Cited,  7  G.  A.  675. 

In  an  action  for  damages  on  account  of  the  homicide  of  the 
plaintiff's  husband,  under  the  pleading  and  the  evidence  the  fol- 
lowing facts  appeared:  The  plaintiff's  husband  was  in  the  em- 
plo)rment  of  one  of  the  defendant's  patrons,  and  was  charged  with 
the  duty  of  repairing  shafting,  machinery,  "and  the  like."  The 
defendant  contracted  to  deliver  into  the  plant  of  the  company, 
where  the  plaintiff's  husband,  worked  currents  of  220  volts  of 
electricity  on  a  wire  for  supplying  power  and  110  volts  on  each 
of  two  other  wires  used  for  feeding  electric  lights.  While  engaged 
in  his  duties,  the  plaintiff's  husband  came  into  contact  with  the  wire 
or  the  bulb  on  an  extension-cord  connected  with  a  wire  feeding 
one  of  the  electric  lights,  and  received  a  shock  causing  his  death. 
The  defendant  carried  on  its  primary  wires,  to  a  transformer  lo- 
cated near  the  plant,  a  current  of  2300  volts,  said  transformer  be- 
ing for  the  purpose  of  reducing  the  current  to  that  which  the 
defendant  was  to  supply  to  the  plant.  Various  acts  of  negligence 
were  allied  to  have  been  committed  by  the  defendant,  which  re- 
sulted in  allowing  the  wire  with  which  the  plaintiff  came  in  contact 
to  become  charged  with  an  excessive  and  deadly  current,  and  with 
respect  to  its  failure  to  provide  suitable  appliances  whereby  this 
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could  have  been  prevented.  The  jury  found  for  the  defendant, 
and  the  plaintiff  excepted  to  the  order  of  the  court  denying  her 
motion  for  a  new  trial.  Held :  "Ordinary  care"  is  a  relative  term, 
and  the  diligence  which  will  amount  to  ordinary  care  varies  ac- 
cording to  the  circumstances  of  each  particular  case.  Ryles, 
84/420  (11  S.  E.  499).  A  power  ccnnpany  in  furnishing  electricity 
to  patrons,  with  respect  to  employees  of  the  latter  rightfully  o?i 
the  premises  of  the  patron  and  likely  to  come  into  contact  with 
wires  carrying  the  current  supplied,  is  bound  to  use  ordinary  care, 
which  demands  that  the  power  company  shall  use  such  diligence 
in  preventing  injuries  to  such  employees  as  is  commensurate  with 
the  danger  involved  in  the  use  and  control  of  such  a  subtile  and 
deadly  agency  as  electricity.  1  Thompson  on  Negligence,  §  804. 
The  court  charged  the  jury  as  follows:  "If  you  find,  under  the 
evidence  and  the  law  as  given  you  in  charge,  that  the  defendant 
was  supplying  electricity  to  the  building  in  which  the  plaintiff's 
husband  was  employed  and  at  work,  and  that  the  defendant  exer- 
cised ordinary  care  in  supplying  electric  current  and  in  supplying 
such  appliances  as  were  in  general  use  at  the  time  of  the  death  of 
plaintiff's  husband,  then  the  plaintiff  could  not  recover.  The  de- 
fendant is  not  required  to  put  in  every  latest  device;  it  is  only  re- 
quired to  use  the  kind  of  machinery  in  general  use  and  that  is 
reasonably  suited  for  the  purpose  for  which  it  was  intended;  and 
you  are  to  consider  this  at  the  time  of  the  accident"  The  court 
gave  the  jury  other  charges  of  a  similar  nature.  Such  charges 
were  erroneous,  for  the  reason  that  it  was  a  question  for  the  jurj' 
to  determine  as  to  whether  or  not  the  defendant,  relatively  to  an 
employee  of  one  of  its  patrons  to  whom  it  was  supplying  electricity, 
had  exercised  ordinary  care  if  it  did  not  use  the  "latest  devices," 
but  only  used  "the  kind  of  machinery  in  general  use  and  that  is 
reasonably  suited  for  the  purpose  for  which  it  was  intended."  The 
charge:  "To  render  the  defendant  liable  for  such  negligence  as 
would  entitle  the  plaintiff  to  recover  under  the  law  as  given  you  in 
charge,  the  evidence  must  by  a  preponderance  go  further  and  show 
that  the  defendant  knew  of  the  defective  condition  of  the  wires, 
if  any  is  shown,  or  of  their  operation  if  shown,  or  by  the  exercise 
of  ordinary  care,  as  explained,  could  have  discovered  it  or  corrected 
it,"  was  not  accurate,  as  it  confined  the  negligence  of  the  defendant 
for  which  a  recovery  might  be  had  to  "the  defective  condition  of 
the  wires  *  *  *  or  of  their  operation,"  whereas  there  were 
other  grounds  of  negligence  involved.    Denson,  135/132. 
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AGAINST   TELEGRAPH   COMPANY. 

639.  Employee  killed  by  the  falling  of  a  rotten  pole. 

The  declaration  set  forth  a  cause  of  action  against  the  telegraph 
company,  the  same  alleging  that  the  plamtiff's  husband,  an  employee 
of  the  company,  was  killed  without  fault  or  negligence  on  his  part, 
and  wholly  by  the  fault  and  negligence  of  the  company;  the  homi- 
cide being  caused  by  the  falling  of  a  rotten  pole,  which  he  had 
climbed  in  the  performance  of  the  duties  of  his  employment,  and  its 
defective  condition  being  unknown  to  him.  If  the  declaration  was 
defective  in  matter  of  form,  in  failing  to  allege  that  the  company'? 
n^ligence  consisted  in  keeping  the  pole  in  use,  either  with  knowl- 
edge of  its  condition,  or  negligently,  without  knowledge,  this  was 
matter  for  special  demurrer.  The  declaration  being  good  in  sub- 
stance, the  court  did  not  err  in  overruling  a  general  demurrer 
thereto.    Wes.  Union  Tel.  Co.  v,  Jenkins,  92/398. 

640.  Against  landlord  by  tenant. 

The  plaintiff's  declaration  showing  that  she  received  personal  in- 
juries in  consequence  of  her  landlord's  negligence  in  failing  to  repair 
the  rented  premises,  and  it  not  appearing  from  the  allegations  of 
the  declaration  that  she  herself  was  guilty  of  such  negligence  (if 
any)  as  would  entirely  defeat  her  right  to  recover,  it  was  error  to 
sustain  a  general  demurrer  to  the  declaration.  The  question  whether 
or  not,  under  the  circumstances  stated  in  the  declaration,  she  could, 
by  the  exercise  of  ordinary  care,  have  avoided  the  injuries  com- 
plained of,  was  one  of  fact  for  the  jury,  and  not  one  for  determina- 
tion by  the  court.  Lumpkin,  J.,  dissenting.  Johnson  v,  Collins, 
98/271.    Cited,  104/809;  111/150. 

amendments;   gknerai.  principi.es. 
541.    Amendments  of  pleadings,  when  allowed. 

All  parties,  whether  plaintiffs  or  defendants,  in  the  superior  or 
other  courts,  whether  at  law  or  in  equity,  may,  at  any  stage  of  the 
cause,  as  matter  of  right,  amend  their  pleadings  in  all  respects, 
whether  in  matter  of  form,  or  of  substance,  provided  there  is  enough 
in  the  pleadings  to  amend  by.  The  defendant  after  the  first  term 
can  not  set  up  new  matter  by  way  of  amendment,  except  as  pro- 
vided in  §  5640  (5057),  Code,  §  5681  (5097). 
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Where  a  petition  in  an  action  of  tort  is  brought  against  two  de- 
fendants, and  no  service  is  perfected  upon  one  of  them,  it  may  be 
amended  by  striking  therefrom  the  one  not  served;  and  if  this  is 
done,  without  otherwise  altering  the  language  of  the  petition,  all  the 
substantial  allegaticms  of  the  petition  will  thereafter  be  read  and 
understood  as  if  there  had  been  only  one  defendant  originally.  Ran- 
dolph, 126/238. 

A  petition  for  damages,  brought  by  a  father,  under  the  Code,  § 
4424  (3828),  for  the  homicide  of  his  minor  daughter  which  alleges 
that  the  petitioner  "has  been  and  is  unable  to  earn  a  support  for  his 
family  without  the  assistance  of  his  said  daughter,"  may  be  amended 
by  striking  therefrom  the  words  "his  family"  and  inserting  in  lieu 
thereof  the  word  "himself."    Henson,  121/462.    Cited,  123/30. 

In  a  suit  against  a  railway  company  to  recover  damages  for  the 
homicide  of  a  passenger,  it  is  proper  to  disallow  an  amendment  to 
the  plaintiff's  petition  when  the  allegations  thereof  need  no  amplifi- 
cation, and  the  only  additional  matter  sought  to  be  introduced  by 
way  of  amendment  is  the  assertion  that  the  defendant  company 
owed  to  the  passenger  a  legal  duty  the  non-observance  of  which 
could  in  no  way  have  brought  about  or  contributed  to  the  injury  of 
which  complaint  is  made.    White,  123/353. 

A  petition  stating  a  cause  of  action,  good  as  against  a  general 
demurrer,  may  be  purged,  by  amendment,  of  general  allegations 
which  do  not  of  themselves  set  forth  a  different  cause  of  action 
but  are  inappropriate  to  the  real  cause  of  action  declared  on.  In- 
man  &  Co.,  129/652. 

Where  this  court  has  reversed  the  judgment  of  a  trial  court  for 
not  sustaining  a  demurrer  to  a  petition,  it  is  not  too  late,  before 
the  remittitur  embracing  the  judgment  of  this  court  is  acted  upon 
by  the  court  below,  for  the  plaintiff  to  so  amend  his  petition  as  to 
make  it  set  forth  a  valid  cause  of  action.  Miller,  115/92.  Cited, 
121/420. 

The  court  did  not  err  in  refusing  to  allow  the  amendment  to  the 
petition.  While  it  is  permissible,  in  an  acticm  based  on  negligence, 
to  vary  the  specifications  of  negligence  and  to  amplify  the  facts  of 
which  the  alleged  negligence  is  predicated,  yet  it  is  not  permissible 
to  introduce  by  amendment,  into  a  petition  containing  only  one 
count,  allegations  contradictory  to  the  allegations  originally  set  out 
in  the  petition  and  not  stricken.  Flynt,  7  G.  A.  313.  To  the  same 
effect,  Shepherd  v.  Southern  Pine  Company  of  Ga.,  118/292. 
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In  Ticc,  124/459,  Mahala  J.  Ticc  and  her  husband,  Charles  Tice, 
jointly  brought  suit  against  the  railroad  company  for  injuries  re- 
ceived by  Mahala  J.  Tice  while  a  passenger  on  a  car  operated  on 
its  raibx)ad.  The  petition  alleged,  that  she  received  permanent  in- 
juries, for  which  she  claims  damages  in  the  sum  of  $5,000.  Charles 
J.  Tice  sues  for  the  expense  of  doctors'  bills,  medicines,  nursing, 
etc.,  to  which  she  has  been  put,  and  for  such  future  expenses  as 
he  will  likely  incur,  and  for  the  loss  of  her  domestic  services,  as 
well  as  her  services  as  a  clerk  in  a  business  in  which  he  was  en- 
gaged at  the  time  of  her  injury.  At  the  trial  term  the  defendant 
interposed  a  written  demurrer  and  an  oral  motion  to  dismiss  the 
case  upon  the  ground  that  there  was  a  misjoinder  of  causes  of 
action.  Each  was  overruled,  and  the  defendant  excepted.  It  was 
held  that  a  petition  which  contains  two  distinct  causes  of  action  in 
favor  of  different  plaintiffs  against  the  same  defendant  is  defective, 
but  the  defect  may  be  cured  by  an  amendment  eliminating  one  of 
the  plaintiffs  and  one  of  the  causes  of  action.  Such  a  defect  is 
one  of  form  and  not  of  substance,  and  must  be  taken  advantage  of 
by  special  demurrer  filed  at  the  first  term.  When  two  causes  of 
action  against  a  defendant  in  favor  of  different  plaintiffs  are  tried 
at  one  time,  as  a  result  of  the  failure  of  the  defendant  to  raise  the 
objection  to  the  misjoinder  of  the  causes  of  action  at  a  proper 
time,  and  a  verdict  for  one  sum  in  favor  of  both  plaintiffs  is  ren- 
dered, and  no  objection  is  raised,  at  the  time  the  verdict  is  received, 
to  the  form  in  which  the  verdict  is  rendered,  the  irregularity  in 
the  form  of  the  verdict  is  no  sufficient  reason  for  granting  a  new 
trial.  The  pa)rment  of  the  verdict  as  rendered  to  the  parties  jointly, 
or  to  their  attorney  of  record,  will  discharge  the  defendant  from 
liability  to  both  of  them  on  account  of  all  matters  alleged  in  the 
petition.    Cited,  134/819. 

Where  a  declaration  has  been  demurred  to  in  the  trial  court  and 
the  demurrer  overruled  and  that  judgment  reversed  by  this  court, 
upon  the  return  of  the  remittitur  to  the  lower  court  the  plaintiff 
has  the  right  to  amend  his  declaration.  Miller,  115/92.  It  is  other- 
wise where  the  lower  court  has  sustained  a  demurrer  and  that 
judgment  affirmed  by  this  court.  In  the  latter  case  there  is  nothing 
in  the  lower  court  to  amend.  Patterson,  87/646.  The  ruling  of 
this  court  when  the  case  was  here  before  was  that  there  were  not 
sufficient  facts  alleged  to  authorize  the  plaintiff  to  recover  (Sud- 
dcth,  116/649) ;  but  there  was  enough  in  the  declaration  to  amend 
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by.     The  petition  as  amended  was  good  against  the  general  de- 
murrers filed  thereto.    City  of  Rome  v.  Suddeth,  121/420. 

642.   Enough  to  amend  by. 

A  petition  showing  a  plaintiff,  and  a  defendant,  and  setting  out 
sufficient  to  indicate  and  specify  some  particular  fact  or  transaction 
as  a  cause  of  action,  is  enough  to  amend  by.  The  jurisdiction  of 
the  court  may  be  shown,  and  the  details  and  circumstances  of  the 
particular  transaction  may  be  amplified  and  varied  by  amendment. 
If  the  declaration  omit  to  allege  facts  essential  to  raise  the  duty  or 
obligation  involved  in  the  cause  of  action  which  was  evidently  orig- 
inally intended  to  be  declared  upon,  the  omitted  fact  may  be  supplied 
by  amendment.    Code,  §  5682  (5098). 

Where  a  petition  has  been  dismissed  on  general  demurrer,  and 
the  judgment  thereon  has  been  afiirmed,  there  is  nothing  to  amend 
by;  nor  do  the  facts  here  call  for  the  exercise  of  any  discretionary 
power  by  this  court  to  grant  an  order  allowing  the  plaintiff  to  amend 
before  the  entry  of  the  remittitur  in  the  trial  court.    Harp,  119/927. 

Where  a  judge  sustained  a  special  demurrer  to  a  paragraph  of  a 
petition,  with  leave  to  the  plaintiff  to  amend  it  in  ten  days,  if  no 
amendment  was  offered  in  that  time,  the  effect  of  the  judgment  was 
to  eliminate  the  objectionable  paragraph  from  the  petition;  and 
thereafter  the  petition  stood  as  if  no  such  paragraph  were  contained 
therein.  With  the  stricken  paragraph  omitted,  it  was  alleged,  that 
the  plaintiff  was  employed  by  the  defendant  as  a  laborer  in  the  erec- 
tion of  a  building ;  that  the  master  was  bound  to  furnish  him  a  safe 
place  to  work  and  reasonably  safe  appliances  to  carry  on  the  work; 
that  while  he  was  at  work  in  this  employment,  without  notice  or 
warning  to  him  the  wire  rope  used  in  connection  with  the  derrick 
snapped,  broke,  fell,  struck  a  platform  under  which  plaintiff  was 
working,  and  knocked  down  a  portion  of  it  so  as  to  fall  on  the  plain- 
tiff, injuring  him.  In  another  of  the  remaining  paragraphs  it  was  al- 
leged, that  tfie  plaintiff  "was  entirely  free  from  fault  in  and  about  the 
manner  of  receiving  such  injuries  which  was  caused  by  the  negli- 
gence of  the  defendant  company  in  having  and  using  the  defective, 
worn,  strained,  and  broken  rope  in  connection  with  the  derrick,  for 
the  purpose  of  raising  heavy  loads  of  stone  and  other  building  ma- 
terial from  the  ground  and  to  second  and  higher  stories  of  said 
church  building  for  use  therein."  Held,  that  there  was  in  this  last- 
mentioned  paragraph  a  sufficient  allegation  of  negligence  on  the 
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part  of  the  defendant  to  authorize  an  amendment  amplifying  such 
allegation.  Whether  or  not  this  paragraph  as  it  originally  stood  was 
subject  to  the  objection  that  it  contained  allegations  both  as  to  free- 
dom from  negligence  on  the  part  of  the  plaintiflf  and  the  existence 
of  negligence  on  the  part  of  the  defendant,  and  as  not  being  an 
orderly  and  distinct  paragraph,  no  such  objection  was  made  to  it. 
As  it  stood,  an  amendment  amplifying  the  statement  of  negligence 
on  the  part  of  the  defendant  was  germane  to  such  paragraph ;  and 
its  rejection  on  the  ground  that  it  was  not  so  germane,  and  a  dis- 
missal thereupon  of  the  petition  as  insufficient,  was  error.  Beck, 
J.,  dissenting.    Blackwell  v,  Ramsey-Brisben  Stone  Co.,  126/812. 

A  petition  which,  showing  parties  and  the  jurisdiction  of  the 
court,  alleged  that  the  plaintiff  was  an  employee  of  the  defendant, 
a  mining  company  operating  a  mine;  that  he  was  ordered  to  pre- 
pare frozen  dynamite  for  blasting;  that  while  he  was  doing  so  a 
part  of  the  dynamite  caught  fire,  and  an  explosion  followed  which 
took  off  plaintiff's  arms  between  the  wrist  and  elbow;  that  plain- 
tiff was  following  orders  when  he  made  the  attempt  to  prevent  the 
explosion;  and  that  "the  injury  was  occasioned  by  the  fault  and 
negligence  of  defendant  as  aforesaid  and  entirely  without  fault 
whatsoever  on  the  part  of  plaintiff,"  contained  enough  to  amend  by, 
and  was  amendable  in  both  form  and  substance.  Columbia  Mining 
Company  of  Georgia  v.  Wellmaker,  118/607. 

In  Southern  Bell  Telephone  &  Telegraph  Company  v,  Parker, 
119/721,  there  was  a  judgment  of  default.  A  motion  was  made  to 
dismiss  the  petition  on  the  ground  that  there  was  no  allegation  that 
the  injury  occurred  in  Macon  County.  The  court  permitted  the 
plaintiff  to  amend  by  alleging  that  the  injury  occurred  in  Macon 
County  and  then  the  plaintiff  insisted  on  the  right  to  interpose  its 
defense,  which  was  denied.  It  was  held,  that  the  amendment  to 
the  plaintiff's  petition,  allowed  by  the  court  at  the  trial,  did  not 
materially  change  his  cause  of  action,  and  therefore  did  not  open 
the  petition  to  demurrer  or  plea.  Turner,  J.,  said:  "The  amend- 
ment to  the  plaintiff's  petition,  which  the  court  allowed  him  to 
make  at  the  trial,  did  not  materially  change  his  cause  of  action,  but 
merely  served  to  set  forth  facts  disclosing  that  the  court  had  ju- 
risdicticm  to  entertain  his  suit.  Therefore  the  making  of  this 
amendment  did  not  open  the  plaintiff's  petition  to  demurrer  or 
plea.    Code,  §  5652  (5068) ;  O'Connor  v.  Brucker,  117/451." 
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643.  New  caiuie  of  action  and  parties  not  allowable. 

No  amendment  adding  a  new  and  distinct  cause  of  action,  or  new 
and  distinct  parties,  shall  lie  allowed  unless  expressly  provided  for 
by  law.    Code,  §  5683  (5099). 

In  City  of  Columbus  v.  Anglin,  120/785,  Simmons,  C.  J.,  said: 
"Suit  was  brought  by  Mrs.  Anglin  against  the  City  of  Columbus, 
for  damages  for  personal  injuries.  The  petition  alleged,  that  the 
municipal  authorities  had  changed  the  grade  of  a  certain  street 
and  put  insufficient  drains  therein,  so  that  the  surface-water  was 
allowed  to  pond  near  and  upon  the  sidewalk  and  cause  a  washout, 
which  the  municipal  authorities  negligently  filled  with  material 
which  was  not  suited  to  the  purpose  and  which  they  knew  was  un- 
suitable; that  by  these  negligent  acts  the  supports  of  a  shed  over 
the  sidewalk  were  caused  to  settle,  and,  as  a  result,  the  shed,  which 
was  built  of  wood  and  in  sound  physical  condition,  fell  upon  the 
plaintiff  and  injured  her.  The  petition  also  alleged  that  the  plain- 
tiff was  entirely  free  from  fault.  To  this  petition  the  defendant 
demurred.  The  court  overruled  the  demurrers,  and  the  defendant 
excepted  pendente  lite.  When  the  case  came  on  for  trial,  the  plain- 
tiff offered  to  amend  her  petition  by  alleging,  that  the  shed  in  ques- 
tion was  dangerous  and  liable  to  fall,  and  that  plaintiff  had  no 
knowledge  of  this  fact  and  could  not  have  ascertained  the  same  by 
reasonable  diligence ;  that  it  was  defendant's  duty  to  keep  its  streets 
safe,  to  inspect  sheds  over  the  sidewalks,  and  to  remove  such  sheds 
as  might  be  dangerous  and  liable  to  fall;  that  this  shed  had  stood 
over  the  sidewalk  for  twenty  years,  and  defendant  had  knowledge 
of  its  defective  condition  and  liability  to  fall,  or  could  have  dis- 
covered the  same  by  the  exercise  of  reasonable  diligence  in  'inspect- 
ing; that  defendant  failed  in  this  duty  and  'permitted  said  street 
to  be  dangerous  by  allowing  said  shed  to  stand;'  and  that  'from 
said  neglect  of  duty  said  shed  fell  in  and  upon  the  plaintiff  and 
without  fault  or  negligence  upon  her  part,  and  injured  and  damaged 
her'  in  a  named  sum.  The  defendant  objected  to  the  allowance  of 
this  amendment,  on  the  grounds  that  it  came  too  late,  and  that  it 
introduced  a  new  and  distinct  cause  of  action.  The  court  overruled 
the  objections  and  allowed  the  amendment.  *  *  *  Amendments  are 
allowed  to  cure  defects.  The  original  petition  need  not  be  perfect 
in  either  form  or  substance,  but  it  should  have  in  it  at  least  enough 
to  indicate  some  particular  cause  of  action.  *S<Mne  transaction  must 
be  indicated,  and  some  particular  duty  and  breadi  in  respect  to  that 
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transaction  must  apparently  be  asserted  by  the  declaration,  and  must 
be  shown  to  exist  by  the  amendment.  If  the  plaintiflF  has  two  causes 
of  action  of  the  same  class,  though  the  same  facts,  may  in  part, 
be  conmion  to  both  of  them,  he  is  not  allowed  to  declare  upon  one 
and  afterwards  abandon  it  and  substitute  the  other  by  amendment.' 
Ellison's  case,  supra.  He  may,  however,  add  further  facts  to  more 
fully  describe  the  cause  of  action, — ^the  wrong, — which  he  originally 
alleged.  He  may  allege  additional  facts  to  show  the  existence  of 
his  primary  right,  as  long  as  he  does  not  undertake  to  set  up  an- 
other and  distinct  right.  And  he  may  allege  additional  facts  to 
show  that  the  defendant  has  been  guilty  of  the  alleged  violation  of 
plaintiff's  right.  If  there  is  substantial  identity  of  wrong  (which 
necessarily  includes  identity  of  the  right  violated),  there  is  sub- 
stantial identity  of  cause  of  action.  This  identity  is  not  the  same 
as  that  required  between  allegata  and  probata.  A  party  is  required 
to  prove  his  material  and  essential  allegations  as  he  has  alleged  them, 
and,  in  the  absence  of  amendment,  may  fail  because  of  a  variance, 
though  the  facts  proved  show  substantially  the  same  cause  of  action 
shown  by  the  facts  alleged.  The  two  sets  of  facts  may  show  sub- 
stantially the  same  cause  of  action,  and  yet  the  proof  of  one  will 
not  sustain  the  allegation  of  the  other.  Not  so  with  the  test  of  an 
amendment.  To  avoid  a  variance  is  not  the  least  important  of  the 
offices  of  an  amendment.  Davis  v.  Hill,  41  N.  H.  329.  So  long  as 
the  facts  added  by  the  amendment,  however  different  they  may  be 
from  those  alleged  in  the  original  petition,  show  substantially  the 
same  wrong  in  respect  to  the  same  transaction,  the  amendment  is 
not  objectionable  as  adding  a  new  and  distinct  cause  of  action."  It 
was  held  that  where,  in  an  action  ex  delicto,  the  petition  sets  out 
certain  acts  of  negligence,  to  show  a  violation  by  defendant  of  the 
plaintiff's  right,  such  petition  may  be  amended  by  setting  out  ad- 
ditional acts  of  negligence  to  show  substantially  the  same  violation 
of  the  same  right.  Relatively  to  the  law  of  pleading,  a  cause  of  ac- 
tion is  some  particular  right  of  the  plaintiff  against  the  defendant, 
tc^ether  with  some  definite  violation  of  that  right.  No  new  and 
distinct  cause  of  action  is  added  to  a  petition  by  an  amendment 
which  contains  additional  matter  descriptive  of  the  same  wrong 
pleaded  in  the  original  petition,  and  which  does  not  plead  any  other 
or  different  wrong.  Wood,  51/515;  O'Brien,  73/655;  Henderson, 
73/718;  Cox  v.  Murphey,  82/623;  Roughton,  109/604,  overruled 
in  so  far  as  they  conflict  with  the  above.  Cited,  121/386,  463; 
123/30;  128/605;  129/655,  692;  3  G.  A.  541;  5  G.  A.  671. 
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In  Hunter,  128/600,  it  was  hdd,  that  a  petition  in  a  suit  against 
a  railroad  company  alleged  that  the  defendant  was  the  owner  of 
the  building  which  it  used  for  depot  purposes,  and  thereby  invited 
persons  having  business  to  transact  with  the  defendant  to  visit  the 
same,  and  that  the  plaintiff  went  to  the  building  for  the  purpose 
of  transacting  business  with  the  defendant,  and  while  there  was 
injured  by  a  defect  in  the  floor  of  the  building,  which  the  defendant 
had  negligently  allowed  to  exist.    An  amendment  was  allowed  which 
alleged  that  the  defendant  permitted  the  express  company  to  carry 
on  its  business  in  the  building,  and  that  the  post-office  of  the  town 
was  also  situated  therein,  and  that  one  person  occupied  all  of  the 
positions  of  railroad  agent,  express  agent,  and  postmaster,  and  that 
plaintiff  visited  the  building  to  transact  business  with  such  person 
as  agent  of  the  express  company.    Held,  that  the  amendment  did 
not  set  forth  a  new  cause  of  action.    Cobb,  P.  J.,  said :    "The  cause 
of  action  as  originally  alleged  grew  out  of  the  ownership  by  the 
railroad  company  of  the  building,  and   its   continuing  it  in  a  use 
which  necessarily  implied  an  invitation  to  all  who  had  business  with 
it  to  resort  there  for  such  purpose.    The   exact   character  of  the 
business  is  not  alleged.     The  character   of   the  business  that  the 
owner  or  occupier  of  lands  carries  on  therein  is,  in  a  case  of  the 
character  now  under  consideration,  material  only  in  determining 
whether  it  is  of  a  nature  which  implies  an  invitation  to  others  to 
resort  to  such  place.    The  use  by  a  railroad  company  of  a  building 
for  a  freight  and  passenger  depot  is  an  implied  invitation  to  any 
one  who  may  have  business  with  the  company  in  its  capacity  as  a 
carrier  of  freight  or  a  carrier  of  passengers.    *    *    *    The  liability 
of  a  railroad  company  as  the  owner  or  occupier  of  land,  engaged 
in  business,  is  the  same  as  that  of  any  person  in  like  circumstances. 
Gleason,  72/742.    *    *    *    The  amendment  simply  alleged  that  it 
permitted  the  express  company   to   also  transact  business  therein, 
and  therefore  invited  people  to  visit  the  building  for  the  purpose 
of  transacting  business  with  that  company ;  and  having  allowed  the 
government  to  use  a  portion  of  the  building  for  a  post-office,  an 
invitation  to  the  public  to  repair  to   the   building  for  any  lawful 
matter  connected  with  the  post-office  department  resulted.     There 
was  no  change  in  the  allegation  as  to  the  ownership  of  the  building. 
In  the  amendment,  however,  the  invitation  was  broader  than  it  was 
in  the  original  petition.     In  the  original  petition  it  embraced  only 
one  class:  those  who  had  business  to  transact  with  the  company; 
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in  the  amendment  it  embraced  those  who  had  business  to  transact 
with  the  express  company  as  well  as  with  the  postmaster.  The 
cause  of  action  results  from  an  injury  to  one  who  had  been  invited 
to  the  building  by  the  defendant.  The  original  petition  alleged  the 
acceptance  of  the  invitation  to  visit  the  building  for  the  purpose 
of  transacting  business  with  the  defendant.  The  amendment  al- 
lied the  acceptance  of  the  invitation  to  the  same  building  to  trans- 
act business  with  a  company  which  the  defendant  permitted  to  carry 
on  business  therein.  The  duty  to  keep  the  building  in  a  safe  con- 
dition was  the  same  in  each  instance ;  that  is,  it  was  the  duty  owing 
to  all  who  were  invited  there  to  transact  business  with  the  defend- 
ant, or  with  any  one  whom  the  defendant  permitted  to  carry  on  its 
business  therein.  *  *  *  The  cause  of  action  in  the  original  pe- 
tition rested  upon  the  ownership  of  the  building  and  devoting  it  to 
uses  which  impliedly  gave  an  invitation  to  others  to  approach  and 
use  the  same.  The  amendment  simply  alleged  that  the  invitation 
was  broader  in  its  scope  than  that  alleged  in  the  original  petition." 

A  petition  alleged,  that  a  man  went  to  a  railway  station  to  assist 
his  wife  to  board  a  train ;  that  he  helped  her  to  enter  the  coach  and 
carried  for  her  a  heavy  valise,  which  she  could  not  well  lift;  that 
this  was  done  with  the  knowledge  and  consent  of  the  conductor; 
that  a  reasonable  time  was  not  allowed  him  to  leave  the  train,  and 
that  it  started  without  giving  any  signal ;  that  the  train  did  not  stop 
the  usual  length  of  time  at  that  point;  that  the  plaintiff,  while  pro- 
ceeding to  alight,  reached  the  first  step  of  the  car,  expecting  that  it 
would  be  checked  in  speed  so  that  he  might  get  off,  but  instead  he 
was  thrown  by  a  sudden  and  violent  jerk  to  the  ground,  thereby 
sustaining  injury.  An  amendment  was  allowed,  alleging,  that  while 
the  plaintiff  was  standing  on  the  step,  the  engineer  saw  him,  and, 
instead  of  slacking  the  speed  of  the  train,  so  as  to  enable  him  to 
leave  it  in  safety,  increased  the  speed  and  so  managed  the  engine 
as  to  give  a  violent,  unusual,  and  unnecessary  jerk,  throwing  him 
to  the  ground  and  causing  the  injury;  that  the  engineer  was  guilty 
of  these  acts  with  full  knowledge  that  it  was  the  purpose  of  the 
plaintiff  to  alight  from  the  train;  that  the  acts  of  negligence  on 
the  part  of  the  defendant  resulted  in  the  plaintiff's  losing  his  hold 
and  being  thrown  to  the  ground.  Held,  that  the  amendment  did 
not  add  a  new  cause  of  action.    Clay,  130/563. 

Where  an  action  was  based  on  the  allegation  that  a  passenger 
on  a  car  of  an  electric  railway,  at  the  direction  of  the  conductor, 
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was  required  to  change  cars,  and,  while  passing  from  one  car  to 
another,  she  was  injured  by  the  negligent  conduct  of  the  defend- 
ant's agents  and  servants  in  connection  with  such  change,  an  amend- 
ment which  alleged  an  additional  act  of  negligence  forming  part 
of  the  same  transaction  did  not  set  up  a  new  and  distinct  cause 
of  action.  Such  an  amendment,  which  alleged  that  "said  jerk  of 
said  car  was  caused  by  the  defendant's  servants  and  agents  in  charge 
of  said  car,"  was  not  subject  to  objection  on  the  ground  that  it  did 
not  connect  the  alleged  negligence  with  the  defendant.  If  a  car  is 
at  rest  temporarily,  and  a  passenger  is  lawfully  leaving  it,  or  pass- 
ing from  it  to  another  car,  under  the  direction  of  the  conductor, 
and  while  this  is  in  progress  a  sudden  and  violent  jerk  or  move- 
ment of  the  car  is  caused  by  the  ccmipany's  agents,  resulting  in 
injury  to  the  passenger,  it  is  not  necessary  to  allege  in  detail  by 
what  particular  means  they  caused  the  jerk  to  occur.  While  an 
independent  act  of  negligence  not  connected  with,  contributing  to, 
or  causing  the  injury  to  a  passenger  is  immaterial,  and  an  amend- 
ment alleging  such  an  act  is  demurrable,  yet  where  the  amendment, 
taken  in  connection  with  the  declaration,  sufficiently  shows  that  the 
act  alleged  in  it  formed  a  part  of  the  conduct  of  the  defendant's 
agents  from  which  the  injury  was  alleged  to  have  resulted,  there 
was  no  error  in  overruling  a  demurrer  thereto.  Where  the  evi- 
dence for  the  plaintiflf  in  an  action  for  damages  tended  to  show 
that  the  injury  occurred  on  the  same  line  of  railroad,  but  at  a  point 
some  350  or  400  yards  distant  from  the  place  where  it  was  alleged 
in  the  declaration  to  have  happened,  an  amendment  for  the  purpose 
of  correcting  the  allegation  so  as  to  make  it  conform  to  the  evi- 
dence, but  still  referring  to  the  same  transaction,  and  not  to  a  dif- 
ferent occurrence,  did  not  add  a  new  and  distinct  cause  of  action, 
and  was  not  objectionable  on  that  ground.  If  any  objection  could 
properly  have  been  made  to  the  allowance  of  such  an  amendment, 
it  furnishes  no  cause  for  a  reversal,  where  upon  further  evidence 
being  introduced,  which  tended  to  show  that  the  injury  in  fact  oc- 
curred at  the  point  originally  alleged,  the  amendment  was  with- 
drawn. If  a  motion  for  a  nonsuit  should  have  been  granted  at  the 
time  when  it  was  refused,  yet  if  the  evidence  afterwards  introduced 
supplied  the  deficiency,  no  reversal  will  result  from  such  refusal. 
Reeves,  123/697.    Cited,  5  G.  A.  217. 

Under  the  rule  laid    down   in  Harris,  78/525,  when  a  petition 
against  two  railroad  companies  charges  that  the  plaintifFs  husband 
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was  killed,  on  a  designated  public  crossing,  by  a  passenger-train 
of  the  defendants,  in  consequence  of  the  negligence  of  the  defend- 
ants in  divers  named  particulars,  an  amendment  which  alleges  that, 
"without  reference  to  whether  the  deceased  was  killed  on  qr  off 
the  crossing,  *  *  *  he  was  visible  on  the  track  in  the  direction 
from  which  the  train  was  coming  at  least  300  yards,  and  after  the 
danger  of  the  deceased  became,  or  in  the  exercise  of  ordinary  care 
should  have  become,  apparent  to  the  defendants'  employees  in 
charge  of  said  train,  such  employees  failed  to  exercise  ordinary 
care,  failed  to  give  warning,  failed  to  check  or  slow  up,  and  thereby 
were  guilty  of  gross  and  wanton  negligence,"  does  not  introduce 
a  new  cause  of  action.    Bradshaw,  113/862. 

A  petition  alleging  that  fire,  which  the  defendant  railway  com- 
pany carelessly  permitted  to  escape  from  its  locomotive,  ignited 
litter  which  the  company  had  permitted  to  accumulate  on  its  right 
of  way,  and  spreading  therefrom  burned  plaintiff's  property,  was 
amendable  by  alleging  that  the  company  "carelessl/'  permitted  the 
litter  to  accumulate.  Such  amendment  did  not  set  up  a  new  cause 
of  action  (City  of  Columbus  v.  Anglin,  supra),  nor  add  a  second 
count  to  the  petition.  The  words  "carelessly"  and  "negligently" 
are  synonymous.  The  cause  of  action  alleged  in  the  original  pe- 
tition was  the  negligent  destruction  of  cotton  deposited  at  a  par- 
ticular place,  by  fire  set  out  by  the  defendant's  negligence.  It  was 
amendable  by  adding  a  more  specific  description  of  the  cotton,  and 
an  amplification  of  the  acts  of  alleged  negligence  on  the  part  of 
the  defendant.    Inman  &  Co.,  129/652. 

In  Lyons,  5  G.  A.  668,  it  was  held  that  "the  true  criterion  for  de- 
termining whether  an  amendment  is  admissible  is  this:  whether  the 
amendment  is  of  another  cause  of  controversy,  or  whether  it  is  the 
same  contract,  or  injury,  and  a  mere  permission  to  lay  it  in  a  man- 
ner which  the  plaintiff  considers  will  best  correspond  with  the 
nature  of  his  complaint,  and  with  the  proof  and  the  merits  of  his 
case.  The  plaintiff  can  not  introduce  an  entirely  new  cause  of 
action;  but  if  he  adhere  to  the  original  cause  of  action,  he  may 
add  a  count  substantially  different  from  the  declaration."  The 
plaintiff  alleged  "that  the  engineer,  instead  of  starting  the  said 
engine  at  a  slow  rate  of  speed  and  gradually  increasing  same,  in  a 
negligent  manner  caused  said  engine  to  start  off  at  a  high  rate  of 
speed  with  a  sudden,  unusual,  unnecessary,  and  violent  lunge  or 
jerk,  causing  the  car  upon  which  petitioner  was  riding  to  give  a 
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sudden,  unusual,  unnecessary,  and  violent  Itmge  or  jerk,  and  throw- 
ing petitioner  violently  to  the  ground  with  his  left  leg  upcm  the 
track  when  said  engine  ran  over  and  crushed  said  1^.  *  *  *  That ' 
petitioner  was  entirely  without  fault,  having  in  no  way  contributed 
to  said  injury;  but  said  injury  was  caused  solely  by  the  n^ligence 
and  carelessness  of  the  engineer  of  said  company  in  causing  said 
engine  to  give  said  sudden,  unusual,  lumecessary,  and  violent  lunge 
or  jerk."  The  amendment  was  to  the  eflfect  that  the  engineer  was 
incompetent  Russell,  J.,  said :  "The  gist  of  the  action  is  that  the 
plaintiff's  injury  was  due  to  the  engineer,  and  especially  to  the  way 
in  which  the  engineer  acted  on  the  occasion  in  question.  *  *  * 
It  seems  to  us  that  the  Bilegdition  that  the  engineer  was  incompetent 
is  merely  an  amplificaticm  of  the  original  allegation  of  n^ligence 
relied  upon;  for  it  is  not  upon  the  negligence  of  the  engineer  as 
an  individual,  but  his  negligence  as  a  servant  of  the  defendant  comr 
pany — and,  therefore,  its  negligence — ^that  the  plaintiff  must  at  last 
depend  for  recovery.  Unless  the  company  is  in  some  way  charge- 
able with  the  engineer's  negligence,  the  company  would  not  be  lia- 
ble. The  negligence  of  the  company  is  the  question  finally  to  be 
determined,  and  the  n^ligence  or  incompetence  of  the  engineer  as 
a  servant  of  the  company  must  be  imputed  to  the  company  before 
the  defendant  can  be  said  to  have  been  negligent" 

An  amendment  to  the  petition,  which  merdy  varies  the  acts  of 
negligence,  but  which  does  not  complain  of  any  different  wrong 
or  injury  from  that  set  forth  in  the  original  petition,  is  not  sub- 
ject to  the  objection  that  it  sets  forth  a  new  cause  of  action.    King, 

1  G.  A.  88. 

An  amendment  to  the  petition  which  merely  amplifies  or  varies 
the  acts  of  negligence  from  which  it  is  alleged  an  injury  resulted 
is  not  subject  to  the  objection  that  it  sets  forth  a  new  and  distinct 
cause  of  action.    Southern  States  Portland  Cement  Co.  v.  Helms, 

2  G.  A.  308;  4  G.  A.  167;  5  G.  A.  673.    This  case  again,  6  G. 
A.  153. 

Where  in  an  action  against  a  railway  company  for  personal  in- 
juries the  plaintiff  seeks  to  recover  on  the  theory  that  the  employees 
of  the  defendant  "forcibly  and  violently  removed  her  from  a  mov- 
ing train,  in  reckless,  if  not  wanton,  disregard  of  her  rights  and 
safety,"  a  new  cause  of  action  is  not  added  by  an  amendment  which 
alleges  in  effect  that  the  plaintiff  voluntarily  alighted  from  the  mov- 
ing train  with  the  assistance  of  the  defendant's  emi^oyees,  and  that 
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on  account  of  the  fact  that  the  train  was  moving  and  by  reason  of 
the  manner  in  which  she  was  assisted  to  alight  she  sustained  injury 
to  her  person.  Fish,  P.  J.,  said:  "The  cause  of  action  was  the 
same  as  that  declared  on  in  the  original  petition,  to  wit,  the  wrong 
dcme  the  plaintiff  by  n^ligently  injuring  her  in  the  manner  in  which 
she  alighted  from  the  train.  Or,  to  state  it  differently,  the  plaintiff 
had  a  right  to  disembark  safely  from  the  train.  The  wrong  con- 
sisted in  violating  this  right  The  manner  in  which  it  was  violated 
was  a  minor  fact  and  might  be  changed  by  amendment.  New 
charges  of  negligence  could  be  thus  added  if  they  contributed  to 
or  related  to  the  same  wrong.  Horine,  sufra.  The  amendment 
sought  merely  to  change  the  description  of  the  details  or  minor 
facts  of  the  transaction.  It  did  not  change  the  main  fact.  The 
wrong  in  each  case  was  the  same.  A  plaintiff  may  in  different 
counts  of  a  petition  set  forth  the  same  cause  of  action  in  as  many 
different  ways  as  he  sees  proper."  Bumham,  123/28.  Cited, 
130/598. 

In  Lyndon,  3  G.  A.  534,  the  plaintiff  alleged  that,  "the  car  which 
petitioner  boarded  was  so  crowded  that  all  of  its  seats  were  occu- 
pied, and  petitioner  found  it  necessary  to  stand  up  in  the  aisle  of 
the  car  and  hold  on  with  one  hand  to  the  back  of  the  seat,  to  steady 
himself.  His  position  was  in  full  view  of  the  conductor  and  was 
well  known  to  the  conductor,  and  the  conductor  saw  him  while 
occupying  this  position,  which  is  usual  and  customary  on  the  cars 
of  the  defendant  when  all  the  seats  are  occupied.  The  car  stopped 
at  Simpson  street  for  the  purpose  of  taking  on  or  letting  off  pas- 
sengers, and  then  started  forward,  continuing  its  way  out  Marietta 
street.  After  it  had  started  and  while  it  was  running  slowly,  it 
gave  a  sudden,  violent,  negligent,  and  careless  jerk  forward,  and 
petitioner  was  thrown  to  the  floor  and  seriously  and  permanently 
injured  Petitioner  was  injured  through  the  negligence  of  defend- 
ant, which  consisted  in  jerking  said  car  suddenly,  violently,  negli- 
gently, and  carelessly."  Russell,  J.,  said:  "We  think  the  court 
erred  in  refusing  to  allow  the  amendment  offered  by  the  plaintiff; 
for  certainly,  in  so  far  as  paragraphs  2,  3,  4,  5,  6,  7,  and  10  are 
concerned,  the  stricken  portions  of  the  amendment  which  was  filed, 
as  well  as  the  proffered  amendment,  set  up,  as  a  distinct  act  of 
n^ligence,  the  fact  referred  to  in  the  original  petition,  but  not  then 
alleged  to  be  n^ligent,  namely,  the  overcrowding  of  the  car  and 
the  failure  to  furnish  the  petitioner  a  seat.  This  fact,  although  an 
— S8 
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independent  breach  of  public  duty,  could  be  alleged  as  negligence 
contributing  to  the  injury,  and  did  not  set  up  a  new  cause  of  action. 
Anglin's  case,  120/785  (5),  (48  S.  E.  318)."  It  was  held  that  the 
refusal  of  the  trial  court  to  allow  the  proffered  amendment  to  the 
plaintiff's  petition  cut  off  a  part  of  the  case  which  he  had  a  right 
to  set  out  in  his  petition.  It  debarred  him  from  relying  upon  a 
ground  of  recovery,  by  preventing  him  "from  placing  before  the 
jury  at  all  a  substantial  allegation  of  duty  violated,  constituting 
negligence,  on  the  basis  of  which  a  recovery  was  claimed." 

An  amendment  which  sets  forth  an  act  of  negligence  additional 
to  others  originally  pleaded  as  being  a  concurring  and  contributing 
cause  of  the  injury,  for  which  damages  are  asked  in  the  original 
petition,  does  not  add  a  new  and  distinct  cause  of  acticm.  Adams, 
129/688. 

In  an  action  for  a  tort  alleged  to  have  been  committed  by  the 
defendant  to  the  plaintiff's  person,  it  is  not  error  to  allow  an 
amendment  claiming  exemplary  damages,  in  which  it  is  in  effect 
alleged  that  the  act  complained  of  amounted  to  willful  misconduct, 
or  that  entire  want  of  care  which  would  raise  the  presumption  of 
a  conscious  indifference  to  consequences.  Jordan,  129/665.  Cited, 
6  G.  A.  648. 

In  a  suit  in  the  justice's  court  for  the  value  of  stock  killed  by 
the  defendant  railroad  company,  an  amendment  by  the  plaintiff, 
stating  that  the  value  of  the  stock  killed  was  $60,  instead  of  $50, 
was  properly  allowed.  Code,  §  5681  (5097);  Ellison,  87/691; 
Clark  Adm'r,  1  G.  A.  235. 

In  Ansley,  8  G.  A.  327,  it  was  held  that  mere  error  does  not 
require  the  grant  of  a  new  trial.  To  set  aside  a  verdict  sustained 
by  evidence,  the  error  of  which  complaint  is  made  must  be  shown 
to  have  been  injurious  to  the  complaining  party,  or  at  least  appear 
to  have  affected  some  of  his  rights.  Where  the  plaintiff  in  an 
action  for  damages  placed  his  right  to  recover  upon  a  statute  of 
Alabama,  it  was  not  error  harmful  to  the  defendant  to  refuse  at 
the  second  term  to  allow  an  amendment  to  the  answer,  setting 
forth  that  the  train  upon  which  the  plaintiff  was  employed,  and 
upon  which  he  was  injured,  was  engaged  in  interstate  commerce, 
and  that  therefore  the  defendant,  if  liable  at  all,  was  liable  under 
the  provisions  of  the  act  of  Congress,  approved  April  22,  1908, 
generally  known  as  the  "employer's  liability  act."  Even  if  this 
act  of  Congress,  as  to  such  a  case,  superseded  the  statute  of  Ala- 
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bama,  and  even  though  the  amendment  would  have  been  good  if 
filed  at  the  appearance  term  as  a  dilatory  plea,  it  did  not  set  up 
any  substantive  defensive  matter  aflfecting  the  merits.  And  as  the 
rights  of  the  plaintiff  as  an  employee  were  greater  and  the  liabil- 
ities of  the  defendant  as  an  employer  were  less,  under  the  statute 
of  Alabama,  than  under  the  statute  of  the  United  States,  the  re- 
fusal of  the  amendment  could  not  by  any  possibility  have  injured 
the  defendant  Even  if  the  statute  of  the  United  States  had  been 
applied  by  the  court,  and  the  jury  instructed  accordingly,  the  ver- 
dict in  favor  of  the  plaintiflf  would  have  been  demanded.  Under 
the  |M-ovisions  of  the  Federal  "employer's  liability  act,"  the  evi- 
dence demanded  the  verdict.  Dilatory  pleas  must  be  filed  at  the 
first  term.  Russell,  J.,  said:  "Paramount  to  every  other  consid- 
eration is  the  rule  which  requires  that  injury  shall  concur  with  er- 
ror, before  the  finding  of  a  jury  should  be  set  aside.  We  bear  in 
mind  the  rulings  in  Exposition  Cotton  Mills,  83/441  (10  S.  E. 
113),  and  Bolton,  83/659  (10  S.  E.  352).  These  rulings,  how- 
ever, we  deem  to  have  been  overruled  and  disapproved,  or  at  least 
greatly  limited,  by  the  rulings  of  the  Supreme  Court  in  Ellison, 
87/691  (13  S.  E.  809),  and  City  of  Columbus  v,  Anglin,  120/785 
(48  S.  E.  318)." 

644.  What  facts  may  be  supplied  by  amendments. 

Under  the  Code,  a  declaration  which  has  all  the  requisites  to 
make  it  good  and  sufficient  in  substance,  save  that  it  omits  to  al- 
lege some  fact  essential  to  raise  the  duty  involved  in  the  cause  of 
action  which  the  pleader  evidently  intended  to  declare  upon,  is 
amendable  by  supplying  the  omitted  fact  at  any  stage  of  the  case. 
Thus,  where  the  duty  claimed  was  the  duty  of  forbearing  to  ob- 
struct a  sewer-pipe  which  conveyed  waste-water  from  the  plaintiff's 
premises  and  discharged  the  same  on  the  defendant's  land,  the  dec- 
laration was  amendable  by  alleging  an  easement  subjecting  his  land 
to  the  burden  of  receiving  the  water  so  discharged.  Also,  in  an 
action  by  a  mother  suing  for  the  homicide  of  her  son,  where  the 
fact  omitted  from  the  declaration  was  that  she  was  dependent  upon 
him  for  a  support,  the  declaration  was  amendable  by  alleging  that 
fact.  Ellison,  87/691.  Cited,  87/764;  88/286,  537;  89/827; 
90/697;  92/711;  95/678;  102/260,  773;  106/128;  107/42;  8  G. 
A.  327.  The  amendments  which  are  allowable  under  the  authority 
of  Ellison's  case  are  those  which  simply  make  perfect  a  cause  of 
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action  which  is  imperfectly  set  forth  in  the  pleading  sought  to  be 
amended.    Davis  v.  Muscogee  Mfg.  Co.,  106/126.    Cited,  120/258. 

K45.  The  particulars  may  be  amplified  and  varied. 

In  Harris,  78/525,  it  was  held  that  the  cause  of  action  allied 
being  the  homicide  of  plaintiff's  husband  by  means  of  the  de- 
fendant's negligence,  the  allegations  in  the  declaration  touching  the 
specific  acts  of  negligence,  and  the  manner  of  causing  death  may 
be  varied  or  added  to  by  amendment  during  the  progress  of  the 
trial  so  as  to  adapt  the  pleadings  to  the  evidence  in  all  its  aspects. 
In  this  case  there  was  enough  in  the  declaration  to  amend  by; 
the  amendment  did  not  introduce  a  new  cause  of  action.  Bleckley, 
C.  J.,  said:  "The  substance  of  the  original  declaration  was  that 
the  plaintiff's  husband  was  killed  by  the  running  of  the  defendant's 
train,  locomotives,  cars,  and  other  machinery.  His  death  was  the 
result  of  no  negligence  on  his  part,  but  was  due  to  the  negligence 
of  the  defendant.  It  was  the  result  of  failure  by  the  defendant 
to  use  any  of  the  precautions  required  of  railroad  companies  at 
public  crossings;  and  to  use  reasonable  care  to  prevent  injury  to 
passers-by  at  Pryor  street  crossing,  where  he  was  killed.  An 
amendment  prior  to  the  one  excepted  to  had  been  made,  which  al- 
leged in  substance  this:  The  railroad  crosses  Pryor  street,  and 
goes  to  the  end  of  the  car-shed.  The  engine  started  on  the  edge 
of  the  sidewalk,  and  across  the  walk  and  street,  without  ringing 
the  bell  or  giving  any  sufficient  signal  of  an  intention  to  start  It 
started  and  ran  too  rapidly,  and  the  circumstances  were  such  as 
to  require  special  care  by  the  defendant;  but  the  defendant  failed 
to  exercise  ordinary  care,  or  any  care,  and  this  negligence  caused 
the  homicide.  The  amendment  finally  made,  and  the  one  excepted 
to,  was  in  substance  as  follows:  The  defendant  failed  to  furnish 
a  safe  way  for  egress  from  the  cars,  in  this:  it  placed  an  iron 
rail  around  the  platform  of  a  car,  and  did  not  provide  steps  to  an- 
other car  next  to  the  former,  nor  proper  rails  for  the  protection  of 
persons  on  the  steps.  A  number  of  persons  were  upon  the  latter 
car,  bidding  friends  good-by.  They  were  there  by  permissi(Mi, 
express  or  implied,  of  the  defendant,  and  were  negligently  urged 
by  the  defendant  from  the  car,  and  while  they  were  getting  from  it 
the  train  started,  the  conducts  not  allowing  sufficient  time  for 
those  persons  to  descend,  nor  did  he  stop  the  train  or  use  any  care 
to  prevent  an  accident,  though  he  saw  a  crowd  endeavoring  to  get 
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off,  and  saw  that  the  plaintiff's  husband,  in  climbing  off  the  plat- 
form, had  fallen  between  the  cars,  and  was  hanging  to  one  of  the 
posts  of  the  railing.  These  acts  were  gross  negligence  on  the  part 
of  the  defendant,  and  caused  the  death  of  the  plaintiff's  husband, 
who  was  on  the  train  by  the  defendant's  permission,  and  was  in 
the  exercise  of  due  diligence.  The  cause  of  action  was  the  homi- 
cide of  the  plaintiff's  husband  by  the  negligence  of  the  defendant. 
In  setting  out  that  negligence,  it  was  described  in  one  way  in  the 
original  declaration,  in  another  by  the  first  amendment,  and  in  an- 
other by  the  second  amendment.  But  it  was  all  the  same  cause 
of  action.  It  might  be  tested  thus:  Suppose  it  were  lawful  to 
amend  indictments  for  murder,  and  you  had  an  indictment  for  the 
murder  of  A.  ailing  that  it  was  by  shooting,  and  the  proof  dis- 
closed that  it  was  by  stabbing,  could  an  amendment  alleging  that 
it  was  by  stabbing  be  thought  to  charge  another  and  different 
crime?  The  crime  in  the  supposed  case  would  correspond  to  the 
cause  of  action  in  this.  Would  it  be  charging  the  defendant  with 
another  crime  to  add  another  count,  or  to  allege  in  the  same  count 
that  the  death  was  the  result  of  stabbing,  or  other  means  than 
shooting — ^the  means  first  charged?  We  think  not.  There  can  be 
but  one  cause  of  action  for  the  homicide  of  any  one  man,  and  all 
these  variations  went  to  the  means  and  mode  by  which  the  homicide 
was  perpetrated ;  and  the  present  case  is  a  good  illustration  of  the 
propriety  of  at  least  a  discretionary  power  of  allowing  such  amend- 
ments; because,  as  the  plaintiff  understood  her  case  and  proved  it, 
the  homicide  was  the  result  of  an  occurrence  at  the  crossing,  sepa- 
rated altogether  from  the  cars  and  the  condition  of  the  cars.  But 
the  defendant  introduced  evidence  of  which  probably  the  plaintiff 
had  no  knowledge  or  information  before,  tending  to  show  that  the 
killing  occurred  in  consequence  of  the  husband  being  upon  the 
train  and  attempting  to  get  off,  and  exposing  himself,  or  becoming 
exposed,  while  in  the  act  of  alighting.  It  would  be  a  great  hard- 
ship to  make  this  action  fail  because  of  the  difference  and  the  doubt 
as  to  how  the  death  really  came  to  pass,  provided  that  it  was  the 
result  of  defendant's  negligence.  It  was  a  proper  case  for  amend- 
ment, and  it  would  have  been  an  abuse  of  the  law  of  amendment 
had  this  amendment  been  disallowed."  Cited,  83/88;  86/630; 
106/127;  107/42;  113/862;  123/702. 

An  amendment  which  merely  amplifies  and  explains  more  fully 
the  original  cause  of  action  is  allowable.    Mosely,  112/914. 
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546.  Subject  continued. 

Where  the  homicide  is  alleged,  the  mode  of  committing  it  may 
be  particularly  specified  by  amendment  without  adding  a  new  cause 
of  action.    Kitchens,  83/83.    Cited,  106/128;  107/42. 

A  declaration,  filed  by  a  track-hand  of  a  railroad  company,  al- 
leging that  plaintiff  was  injured  by  a  fall  of  earth,  caused  by  the 
negligence  of  the  company,  its  agents  and  servants,  is  amendable 
by  setting  out  the  particulars  constituting  the  alleged  negligence, 
and  also  by  averring  that  plaintiff  himself  was  without  fault.  The 
declaration  as  amended,  sets  out  a  cause  of  action,  although  it  does 
not  distinctly  allege  that  plaintiff  was  ignorant  of  the  danger  to 
which  he  was  subjected.     Smith,  87/764. 

The  particulars  set  forth  in  a  declaration  by  way  of  inducement, 
and  as  preliminary  to  the  main  facts  constituting  the  plaintiff's 
cause  of  action,  may  be  varied  by  an  amendment  so  as  to  accom- 
modate these  allegations  to  the  evidence  expected  to  be  adduced. 
Christian,  90/124. 

In  Murden,  83/753,  it  was  held  that  it  being  apparent  from  the 
original  declaration  that  the  cause  of  action  was  the  expulsion  of 
a  passenger  from  the  cars  because  he  refused  to  pay  an  alleged 
overcharge,  consisting  of  the  difference  between  the  ticket  rate  and 
the  conductor's  rate,  an  amendment  showing  more  fully  why  a 
ticket  was  not,  and  could  not  be,  procured  was  allowable;  and  the 
explanation  being  that  there  was  no  agent  at  the  station  to  furnish 
a  ticket,  the  declaration  as  amended  was  sufficient.  Cited,  114/288; 
128/638. 

The  action  being  by  an  employee  against  his  employer  for  per- 
sonal injuries  alleged  to  have  resulted  from  defective  machinery 
and  appliances,  which  the  employee  was  using  in  the  line  of  his 
duty,  the  declaration  is  amendable,  at  the  trial,  by  varying  and 
amplifying  the  particulars  in  respect  to  which  the  machinery  was 
defective,  and  in  respect  to  the  manner  in  which  the  injuries  were 
inflicted,  the  amendment  evidently  relating  to  the  same  occasion, 
the  same  occurrence,  the  same  injuries,  and  the  same  machinery 
referred  to  in  the  declaration.  No  new  cause  of  action  is  introduced, 
either  with  reference  to  the  statute  of  limitations  or  any  other  rule 
of  law.    Colley  v.  Gate  City  Coffin  Company,  92/664. 

547.  Subject  continued. 

In  Cartter  v.  Cotter,  88/286,  the  plaintiff  alleged  that  he  was 
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ordered  by  the  foreman  to  work  at  a  certain  windlass,  which  was 
being  used  in  drawing  a  pile  out  of  the  water  below  and  under 
the  place  where  he  stood  and  was  required  to  stand.  The  windlass 
was  defective,  and  in  bad  order,  in  that  it  had  no  "dog"  or  brake 
on  it  whereby  it  could  be  controlled  and  managed  by  the  man 
managing  it,  so  that  when  the  pile  was  lifted  up  by  the  man  at  the 
windlass  he  had  no  control  of  the  same  except  to  hold  it  up  by 
main  strength.  While  petitioner  was  so  drawing  up  the  pile  at 
the  windlass  as  stated,  by  reason  of  carelessness  and  negligence  on 
the  part  of  defendants  and  their  tackle,  machines,  and  workmen 
managing  said  pile,  it  slipped  from  its  moorings,  and,  by  reason  of 
the  windlass  having  no  dog  or  brake  the  handle  thereof  was  jerked 
out  of  petitioner's  hand  very  swiftly  and  violently,  and,  rapidly 
revolving,  struck  him  on  the  shoulder,  knocking  him  down;  that 
he  was  injured  by  the  negligence,  carelessness,  and  indifference  of 
defendants  by  doubling  work  on  their  employees,  and  furnishing 
defective  machinery,  and  requiring  them  to  use  it;  and  that  they 
and  their  agents  well  knew  the  defective  condition  of  the  windlass, 
and  were  responsible  for  the  injury.  Plaintiff  was  allowed  to 
amend  by  alleging  he  was  informed  by  the  foreman  that  the  wind- 
lass and  all  the  machinery  were  safe  and  in  order.  He,  petitioner, 
was  wholly  unacquainted  with  the  machinery,  and  did  not,  of  his 
own  knowledge,  know  whether  it  was  safe  or  unsafe,  and  relied 
upon  and  trusted  the  declaration  of  defendants  and  their  foreman; 
nor  did  petitioner  know  how  many  men  were  required  to  manipu- 
late and  work  the  machinery.  At  the  time  petitioner  was  injured 
the  foreman  took  hold  of  the  windlass  with  him,  and  together  they 
drew  up  a  heavy  log,  and  when  they  had  wound  it  partly  up  the 
foreman  was  called  off,  and  left  petitioner  alone  to  hold  the  wind- 
lass, and  it  was  impossible  for  him  to  abandon  his  hold  upon  it; 
and  while  he  was  thus  holding  the  windlass  the  log  to  which  it 
was  attached  gave  way,  and  fell  with  its  full  weight  upon  the 
rope,  and  jerked  the  windlass  from  his  grasp,  and  thereby  injured 
and  damaged  him.  He  did  not  know  of  the  defects  in  the  ma- 
chinery, nor  that  defendants  were  working  with  an  insufficient  num- 
ber of  hands,  until  after  he  was  injured;  and  defendants,  well 
knowing  that  said  machinery  was  defective  and  dangerous,  neg- 
lected to  repair  and  continued  to  use  it  Plaintiff  was  afterwards 
allowed  to  amend  as  follows :  He  was  a  common  laborer,  and  was 
employed  by  defendants  to  do  common  manual  labor  on  the  bridge. 
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Defendants  neglected  to  furnish  for  the  use  of  their  employees 
adequate,  suitable,  and  safe  machinery  and  tools,  and  n^lected  to 
inspect  and  keep  in  repair  the  machinery  and  tools  furnished.  They 
furnished  to  and  for  the  use  of  plaintiff  a  machine,  commonly 
called  a  "crab,"  which  was  defective,  broken,  out  of  repair,  and 
dangerous,  in  that  it  had  no  dog,  and  was  unfit  for  the  use  and 
service  to  which  it  was  put.  Plaintiff  was  not  a  mechanic  and  was 
not  acquainted  with  the  construction  and  necessary  parts  of  the 
crab,  and  had  no  notice  that  it  was  defective  or  dangerous.  De- 
fendants knew  it  was  defective  and  dangerous  and  did  not  notify 
plaintiff  nor  repair  it,  but  knowingly  permitted  plaintiff  to  use  it. 
It  was  held  that  under  the  ruling  in  Ellison's  case,  the  declaration 
in  this  case  was  amendable,  the  amendments  were  prc^erly  al- 
lowed, and  no  new  cause  of  action  was  introduced.  Cited,  8  G. 
A.  622. 

A  declaration  against  a  railroad  company  for  the  homicide  of 
plaintiff's  husband,  which  alleged,  after  describing  the  manner  of 
the  homicide,  that  the  acts  complained  of  constitute  gross  negli- 
gence on  the  part  of  the  company,  its  agents,  servants,  and  em- 
ployees, and  that  said  gross  negligence  caused  the  death,  was 
amendable  by  striking  therefrom  an  allegation  that  "the  engineer 
on  said  engine  was  looking,  not  at  the  track  in  front,  but  towards 
the  fireman,  who  was  on  tfie  opposite  side  of  the  engine,"  and  in- 
serting an  allegation  that  "said  engineer  could  have  seen  said 
Bamett  and  lumber,  and  did  see  them,  in  time  to  h^ve  stopped  be- 
fore reaching  them,  but  failed  to  do  so,  and  failed  to  give  any  signal, 
and  made  no  effort  to  stop  before  reaching  said  lumber  and  said 
Barnett."  Both  before  and  after  being  amended,  the  declaration  in 
this  case  set  forth  a  cause  of  action.  The  amendment  did  not  in- 
troduce a  new  cause,  but  only  varied  the  statement  of  particulars 
of  which  the  cause  of  action,  to  wit,  the  homicide  of  the  plain- 
tiff's husband,  consisted.  Under  the  declaration  and  the  evidence, 
the  plaintiff  could  recover  only  in  case  the  homicide  was  willful 
on  the  part  of  the  company's  engineer,  or  the  result  of  such  gross 
negligence  and  recklessness  as  would  be  equivalent  to  a  willful 
homicide.    Bamett,  89/718.    This  case  again,  94/447. 

Where  the  declaration  alleged  that  the  employees  of  a  railroad 
had  violently,  unnecessarily  and  improperly  blown  the  whistle  of 
the  engine,  thereby  frightening  the  plaintiff's  horse  and  causing  him 
to  run  away  and  injure  the  plaintiff,  it  could  be  amended  by  setting 
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out  more  fully  and  distinctly  the  circumstances  and  facts  of  the 
tort.  Such  an  amendment  did  not  add  a  new  cause  of  action.  It 
charged  in  substance  the  same  tort  as  originally  complained  of. 
Thomas,  68/744. 

548.    Subject  continued. 

In  Andrews,  89/653,  the  declaration  alleged  that  there  was  in 
the  city  of  Augusta  a  system  of  electric  wires  operated  by  the  de- 
fendant, the  Augusta  Railway  Company;  there  was  also  another 
system,  consisting  of  the  fire-alarm  wires  of  the  Augusta  fire  de- 
partment; and  the  plaintiff  was  employed  in  putting  up  wires  for 
a  third,  that  of  a  telephone  company.  In  stringing  the  wires  on 
the  poles,  it  became  necessary  at  a  certain  point  for  the  plaintiff 
to  place  the  telephone  wire  above  and  across  the  fire-alarm  wire, 
and  for  that  purpose  he  ascended  a  pole  of  the  fire-alarm  system 
to  the  height  of  the  wire,  and,  while  attempting  to  place  the  tele- 
phone wire  over  and  across  the  fire-alarm  wire,  received  from  the 
latter  a  shock  which  caused  him  to  fall  to  the  ground,  a  distance 
of  some  twenty-three  feet,  by  which  means  he  was  seriously  in- 
jured. He  charges  that  his  injuries  "were  caused  solely  by  the  care- 
lessness of  the  defendant  company  in  so  negligently  constructing, 
using,  and  operating  what  is  known  as  its  *feed-wire'  as  to  permit 
and  allow  the  same  to  come  in  contact  with  said  fire-alarm  wire,  at 
the  intersection  of"  two  named  streets  of  the  city,  "and  negligently 
and  carelessly  failing  to  separate,  and  keep  separate,  at  a  safe  and 
proper  distance,  its  said  feed-wire  and  said  fire-alarm  wire,  at  the 
time  and  point  indicated;  that  there  was  being  transmitted  over 
said  feed-wire,  at  the  time  petitioner  received  said  injuries,  a  pow- 
erful and  deadly  current  of  electricity,  used  to  propel  the  cars  of 
defendant,  which  current  was  carried  over  said  fire-alarm  wire 
from  said  point  of  contact  to  the  place  where  petitioner  was  work- 
ing as  aforesaid,  and  thence  into  and  through  his  body;"  and  that 
the  "fact  of  contact  of  said  feed-wire  and  said  fire-alarm  wire  was 
known,  or  by  proper  diligence  might  have  been  known,  to  the  de- 
fendant" It  was  held  that  the  plaintiff's  declaration,  not  alleging 
that  he  had  permission  from  the  owner  of  the  electric  system,  on 
which  he  had  entered  at  the  time  he  was  injured,  to  come  in  con- 
tact with  its  wires  or  to  climb  its  pole  in  the  prosecution  of  his 
business  for  another  company,  or  that  the  defendant  knew  of  his 
presence  at  the  scene  of  the  injury,  which  was  up  in  the  air,  some 
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twenty-three  feet  or  more  from  the  ground,  the  declaration  set 
forth  no  cause  of  action,  and  a  general  demurrer  thereto  should 
have  been  sustained.  Simmons,  C.  J.,  said:  "The  plaintiff  does 
not  allege  any  fact  going  to  show  that  the  defendant  company  was 
under  any  duty  or  obligation  to  protect  him  at  the  time  or  place 
of  the  injury.  He  does  not  allege  that  he  had  permission  from 
those  operating  or  in  charge  of  the  fire-alarm  system  to  climb  its 
poles  in  the  prosecution  of  his  business.  Without  permission,  and 
without  notice  even,  so  far  as  appears  from  this  declaration,  he 
climbed  the  pole,  and  became  a  trespasser  upon  the  fire-alarm 
system.  He  had  no  right  to  go  upon  the  pole  without  permission, 
and  when  he  did  so  he  took  the  risk  incident  to  the  trespass.  If 
he  had  obtained  permission  from  those  in  charge  of  the  fire-alarm 
system  to  climb  their  poles  to  carry  on  his  business,  he  would  have 
been  in  a  position  somewhat  analogous  to  that  of  a  servant  of  the 
licensors,  and  if,  while  acting  in  pursuance  of  the  license,  he  had 
been  injured  by  the  negligence  of  the  railway  company,  he  might 
be  entitled  to  recover.  Or  if  he  had  been  upon  the  street,  or  in  any 
place  where  he  had  a  known  right  to  be,  and  had  been  injured 
by  the  negligence  of  the  railway  company,  he  would  be  entitled  to 
recover.  Whatever  may  be  the  reciprocal  duties  of  electric  compa- 
nies between  themselves,  as  to  guard-wires,  etc.,  each  must  see  to  it, 
up  to  the  measure  of  full  diligence,  that  the  public  is  protected, 
upon  the  streets  from  the  danger  of  contact  with  its  wires  when 
charged  with  the  deadly  electric  fluid.  If  a  person,  however,  leaves 
his  proper  place  in  the  street,  or  highway,  and  climbs  a  pole  twenty- 
three  feet  high,  which  supports  an  electric  wire,  taking  with  him 
a  wire  to  throw  across  the  one  on  the  pole,  and  does  this  without 
permission  from  the  company  whose  system  he  has  thus  entered 
upon,  and,  by  reason  of  the  contact  of  that  company's  wire  with 
the  'feed'  wire  of  another  company,  is  injured,  he  can  not  recover 
from  either  company.  If  the  plaintiff  had  given  the  railway  com- 
pany notice  that  he  was  going  up  the  pole,  or  if  it  had  reasonable 
grounds  to  believe  that  he  was  on  the  pole,  and  it  had  known  or 
ought  to  have  known  that  its  wire  was  in  contact  with  the  other 
wire,  it  might  be  liable  to  him  for  injuries  received  by  him  on 
account  of  its  negligence."  Cited,  97/666.  The  declaration  was 
amended  afterwards,  and  it  was  held  that  the  amendment  did  not 
set  up  a  new  cause  of  action,  but,  by  its  allegations,  it  amplified, 
enlarged,  and  made  complete  the  same  cause  of  action  intended  to 


Digitized  by 


Google 


1135]  CHAPTER  35.  [§549 


Pleadings. 


be  set  forth  in  the  original  declaration,  and  relieved  it  of  the  main 
defect  upon  which  it  was  adjudged  to  be  insufficient,  by  alleging 
facts  showing  that  the  plaintiff,  when  injured,  was  not  a  trespasser 
upon  the  fire-alarm  pole,  but  was  there  by  the  permission  of  its 
owner,  and  that  his  presence  there  should  have  been  anticipated 
by  the  defendant.  The  allegation  that  permission  to  climb  this 
pole  had  been  granted  the  plaintiff  by  the  "city  council  of  Augusta, 
through  its  duly  authorized  officers  and  agents,"  was  sufficient, 
without  stating  the  name  of  any  particular  official  or  agent  of  the 
municipal  government.  Andrews,  92/706.  Cited,  94/435;  101/847; 
122/668;  2  G.  A.  611;  3  G.  A.  171. 

549.    Subject  continued. 

A  suit  for  damages  resulting  from  the  careless  and  negligent 
running  of  defendant's  engine  may  be  amended  by  setting  out  neg- 
ligence in  not  discovering  and  remedying  defects  on  the  machinery 
of  the  engine,  which,  by  the  use  of  ordinary  care  and  diligence, 
could  have  been  discovered  and  remedied  so  as  to  prevent  the  acci- 
dent. Such  amendment  does  not  add  a  new  cause  of  action.  This 
declaration  alleged  that  plaintiff  was  injiu*ed  "by  reason  of  the  un- 
skillful, careless,  and  negligent  running  of  the  engine  and  cars." 
The  amendment  was  this:  "That  besides  the  unskillful,  careless 
and  negligent  running  of  said  engine  and  cars,  the  said  defendant 
is  further  guilty  of  negligence  in  this,  that  the  draw-bar  on  the 
pilot  of  the  engine  then  and  there  being  used,  upon  which  your 
petitbner  was  standing  in  the  due  and  proper  discharge  of  his 
duty,  and  without  fault  upon  his  part,  was  defective,  which  defect 
was  not  known  to  your  petitioner  at  the  time  of  the  injury  afore- 
said, and  not  discoverable  by  him  in  the  reasonable  and  ordinary 
exercise  of  diligence  in  the  course  of  his  duty,  and  that  said  de- 
fendant was  careless  and  negligent  in  not  discovering  said  defect, 
as  it  was  its  duty  to  do,  or  in  failing  to  remedy  the  same."  Dorsey, 
68/228. 

In  the  case  of  Schmidt  v.  Block,  76/823,  the  declaration  alleged 
that  plaintiff  was  employed  to  labor  in  defendant's  cracker  and 
candy  factory,  and  he  undertook  to  place  a  barrel  of  syrup  in  a 
steam  elevator,  and  while  engaged  in  the  act,  and  before  he  re- 
leased his  hold  of  it,  the  elevator  was  improperly  put  in  motion 
whereby  the  barrel  was  thrown  upon  him  and  he  was  injured ;  that 
the  defendant  failed  to  provide  and  furnish  suitable  catches,  stops 
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or  locks  for  the  elevator,  or  competent  skilled  persons  to  watch  or 
run  it,  and  by  reason  of  such  failure  he  was  injured.  The  declara- 
tion was  amended  by  alleging  that  defendant's  busmess  was  ccwn- 
plex  and  dangerous,  and  he  failed  to  prescribe  rules  sufficient  for 
its  orderly  and  safe  management ;  that  the  elevator  was  prematurely 
and  recklessly  put  in  motion  by  the  negligence  of  defendant  in 
failing  to  provide  sufficient  locks  and  stops  and  guards  to  hold  and 
make  secure  and  safely  run  it  On  demurrer  it  was  held  that  while 
the  original  declaration  was  confused  and  not  as  plain  and  distinct 
as  the  law  requires,  yet  the  amendment  set  up  dearly  two  causes  of 
action,  and  that  when  knowledge  is  essential  to  charge  the  master, 
negligent  ignorance  is  equivalent  to  knowledge. 

The  original  declaration  alleging  that  plaintiiFs  husband  was 
killed  by  the  gross  negligence  of  the  agents  of  defendant  in  nmning 
its  cars,  etc.,  there  was  enough  therein  to  amend  by ;  and  an  amend- 
ment ailing  that  he  was  on  the  railroad-track  where  persons  were 
accustomed  to  walk,  that  he  was  between  the  blow-post  and  the 
crossing  on  said  track,  and  that  the  agents  of  said  company  failed 
to  give  any  signals  or  to  blow  its  engine  as  required  by  law,  and 
that  they,  without  any  fault  on  his  part,  did  by  said  negligence 
run  over  and  kill  him,  to  his  injury,  made  the  declaration  sufficient 
to  authorize  a  recovery,  if  supported  by  evidence.  Denson,  83/266, 

Where,  in  an  action  against  a  railroad  company,  the  petition  of 
the  plaintiff  claims  damages  for  pain  and  suffering  occasioned  by 
a  personal  injury  that  had  resulted  from  the  negligence  of  the  de- 
fendant, it  is  not  error  for  the  court  to  allow  an  amendment,  at 
the  trial  of  the  case,  to  the  effect  that  plaintiff  still  suffers  pain 
from  the  injury,  especially  when  it  appears  that  the  court  allowed 
the  amendment  and  proof  thereunder  for  the  purpose  of  illustrating 
the  extent  of  the  pain  and  suffering,  and  not  for  the  purpose  of 
showing  any  permanent  injury.    Lake,  112/244. 

A  petition  which  alleges  that  a  railway  company,  "by  the  use  and 
running  of  their  engines,  locomotives,  or  other  machmery,  or  other- 
wise, by  the  negligence  of  their  agents,  employees,  or  servants,  set 
fire  to  and  destroyed"  the  plaintiff's  property,  is  amendaWe  by  the 
addition  of  a  paragraph  alleging  that  the  fire  in  question  was 
caused  by  the  negligence  of  a  section  foreman  in  the  emplo)rment 
of  the  company,  and  by  setting  forth  the  particulars  as  to  the 
origin  of  the  fire.    Ward,  110/793. 

There  was  enough  in  this  declaration  to  amend  by.  Though  in 
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suits  conducted  by  a  next  friend,  the  minors  ought  regularly  to 
sue  by  him,  yet,  if  the  next  friend  sue  in  behalf  of  the  minors, 
it  is  the  same  in  substance.  The  defect  in  form  is  amendable  by 
alleging  that  the  minors  sue  by  their  next  friend.  A  declaration  at 
the  suit  of  children  for  the  homicide  of  their  father  is  amendable  by 
alleging  that  the  deceased  left  no  widow,  and  that  the  plaintiffs  are 
all  the  children  which  survived  him.  Van  Pelt,  89/706.  Cited, 
93/55. 

A  declaration,  brought  by  a  father  to  recover  "for  the  services," 
during  its  minority,  of  a  minor  child,  negligently  killed  by  a  railway 
company,  in  which  it  was  alleged  "that,  as  she  advanced  in  years, 
her  services  would  have  become  of  great  value  to  him,"  though  it 
does  not  distinctly  aver  at  the  time  of  the  killing  the  child  was 
capable  of  rendering  services  of  any  value,  is  amendable  by  alleging 
that  the  child  was  old  enough  to  render,  and  did  in  fact  render,  cer- 
tain specified  services,  and  the  same  were,  at  the  time  of  her  death, 
of  a  stated  value  per  month.  Sugarman,  94/604.    Cited,  106/879. 

An  action  by  a  father  "suing  for  the  use"  of  his  minor  son  is  in 
substance  a  suit  by  the  son.  Especially  is  this  true  where  the  al- 
legations of  the  petition,  taken  as  a  whole,  dearly  show  that  the 
cause  of  action  arises  solely  from  injuries  received  by  the  son,  and 
that  the  father  seeks  to  recover  damages  exclusively  for  the  son  on 
accotmt  of  such  injuries.  While  the  more  regular  form  is  for  the 
minor  to  sue  by  next  friend,  it  is  the  substance  of  the  suit,  and  not 
its  technical  form,  that  must  determine  its  true  character.  Even 
if  the  petition  in  this  case  had  been  defective  in  form,  leaving 
doubtful  who  was  the  real  plaintiff,  it  was  amendable  in  this  respect, 
and  the  defect  was  cured  by  the  verdict.  Vale  Royal  Manufactur- 
ing Co.,  et  al.  V.  Bradley,  8  G.  A.  483. 

550.   Amendment  setting  out  a  foreign  statute. 

Where,  in  a  suit  brought  in  Georgia  under  a  South  Carolina  stat- 
ute which  allowed  the  administrator  of  a  decedent  who  left  a  par- 
ent or  wife  or  children  to  sue  for  his  homicide,  the  declaration 
failed  to  allege  that  he  left  such  parent,  wife  or  child,  it  could  be 
amended.  It  could  also  be  amended  by  setting  out  the  South 
Carolina  statute.  There  was  enough  in  this  case  to  show  that  the 
plaintiff  relied  on  the  statute.    Nix,  68/572.    Cited,  83/660. 

In  Bolton,  83/659,  the  plaintiff  relied  upon  a  common-law  right, 
which  renders  the  employer  liable  for  knowingly  furnishing  defect- 
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ive  material  to  its  servants,  whereby  they  are  injured.  He  averred 
all  the  facts  required  by  the  Alabama  statute,  but  the  statute  was 
not  mentioned,  nor  intimated,  in  the  declaration,  and  he  offered  to 
amend  by  declaring  on  the  statute  which  gives  employees  a  stat- 
utory right  to  recover  upon  other  grotmds.  The  amendment  was 
rejected  on  the  ground  that  it  added  a  new  cause  of  action.  Such 
an  amendment  might  be  made  if  the  statute  was  invoked  though 
defectively — if  the  plaintiff,  in  some  way,  shows  that  he  relied 
on  the  statute — ^in  the  original  declaration.    See  8  G.  A.  327. 

Where  a  plaintiff  relies,  as  an  act  of  negligence  authorizing  a 
recovery,  upon  the  breach  of  a  duty  imposed  upon  a  railway  com- 
pany by  a  statute  of  a  foreign  State  or  by  an  ordinance  adopted 
by  a  municipality  thereof,  it  is  incumbent  on  the  plaintiff  to  specially 
plead  the  statute  or  ordinance ;  and  in  the  absence  of  proper  plead- 
ing, proof  in  regard  thereto  is  inadmissible.    Evans,  121/391. 

In  Lyons,  5  G.  A.  668,  it  was  held  that  a  general  demurrer  to 
a  plaintiff's  petition  may  properly  be  overruled  where  the  invoked 
legal  conclusion  that  he  has  no  cause  of  action  must  d^.pend  en- 
tirely upon  the  court's  knowledge  of  the  'aw  of  a  foreign  State, 
and  is  not  supported  by  that  law.  Where  the  law  of  a  foreign 
State  is  known  and  properly  administered  by  the  trial  judge,  his 
judgment  will  not  be  reversed.  Especially  is  this  true  where  the 
demurrer  does  not  make  the  point  that  the  foreign  law  on  which 
the  plaintiff's  cause  of  action  is  based  is  not  pleaded  by  him.  Rus- 
sell, J.,  said:  "The  judge  had  the  right  to  apply  his  knowledge 
of  the  law  of  South  Carolina,  and  the  construction  given  that  law 
by  the  court  of  last  resort  in  that  State,  and  had  the  right  to  hold, 
as  a  matter  of  law  (when  the  decision  of  the  lower  court  was 
invdced  by  demurrer  upon  a  matter  of  law),  that,  as  construed  by 
the  Supreme  Coiu*t  of  South  Carolina,  the  plaintiff  was  not  a  fel- 
low servant  with  the  engineer  of  the  train.  If  a  statute  has  sup- 
planted the  common-law  in  South  Carolina,  our  courts  should,  as 
a  matter  of  judicial  propriety  (as  pointed  out  in  Sasser»  4  G.  A. 
276,  61  S.  E.  505),  adopt  the  construction  placed  upon  the  statute 
law  of  a  sister  State  by  its  court  of  last  resort.  We  can  not  hold, 
therefore,  that  the  court  erred  in  overruling  the  general  demurrer, 
upon  the  ground  that  the  common  law  prevails  in  South  Carolina, 
in  an  action  brought  against  a  railroad  company  by  such  an  em- 
ployee as  the  plaintiff.  But  inasmuch  as  it  is  necessary,  in  order 
to  constitute  a  properly  pleaded  cause  of  action  as  to  an  injury 
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occurring  in  South  Carolina,  that  the  plaintiff's  right  to  sue  under 
the  laws  of  that  State  should  be  specially  pleaded,  and  the  statute 
giving  the  right  should  be  at  least  substantially  set  forth,  we  affirm 
^e  judgment,  with  direction  that  the  plaintiff  amend  his  petition 
by  declaring  upon  the  provision  of  the  law  of  South  Carolina  upon 
which  he  relies  for  recovery;  and  that  if  he  fails  to  do  this,  the 
petition  be  dismissed." 

551.  New  and  distinct  cause  of  action. 

When  a  declaration  claimed  damages,  on  the  ground  that  defend- 
ant had  unlawfully  dug  a  hole  or  ditch  at  the  junction  of  a  shell- 
road  and  a  village  road  or  path  leading  thereto,  into  which  the  plain- 
tiff fell,  it  could  not  be  amended  by  seeking  to  recover  because  the 
defendant  had  removed  a  certain  plank  crossing  erected  by  it  over 
a  ditch  or  hole,  by  reason  of  which  the  plaintiff  fell  into  the  ditch. 
The  amendment  introduces  a  new  and  distinct  cause  of  action, 
O'Brien,  73/655.     Cited,  109/606. 

Where  a  declaration  claimed  damages  by  reason  of  the  plaintiff's 
having  fallen  into  a  well  situated  on  the  right  of  way  of  a  railroad, 
and  which  had  been  carelessly  left  open  and  unguarded,  an  amend- 
ment which  alleged  that  the  well  was  on  the  land  of  the  plaintiff, 
and  that  the  defendant  entered  on  the  plaintiff's  land  without  the 
plaintiff's  knowledge  or  consent,  and  cut  away  the  vegetable  guards 
and  protection  around  the  well,  sought  to  introduce  a  new  cause 
of  action  and  was  properly  rejected.  If  not  so,  the  amendment  was 
immaterial.  The  same  case  was  made  by  the  original  declaration 
as  would  have  been  made  by  amendment,  and  its  rejection  did  no 
injury.  The  same  testimony  was  admitted  as  would  have  been 
admissible  if  the  amendment  had  been  allowed,  and  no  right  was 
denied  the  plaintiff  by  its  rejection.  Henderson,  73/718.  Cited, 
73/657.    Overruled,  120/785. 

In  Cox  V,  Murphy,  82/623,  it  was  alleged  that  plaintiff  was  at- 
tacked in  the  streets  of  a  city  by  a  wild  and  furious  steer,  the  prop- 
erty of  defendant;  that  defendant  knew  the  animal  was  furious, 
dangerous,  and  had  a  propensity  for  attacking  persons,  but  at- 
tempted to  drive  it  through  the  streets.  Plaintiff  amended,  first, 
by  alleging  that  defendant  carelessly  kept  the  steer,  well  knowing 
that  it  was  accustomed  to  attack,  gore  and  trample  mankind,  and 
while  so  keeping  it,  it  attacked  the  plaintiff;  second,  by  alleging  that 
defendant  so  negligently  kept  the  animal  that  it  escaped  and  un- 
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lawfully  came  upon  the  street  and  injured  the  plaintiflf;  third,  by 
alleging  that  defendant  kept  a  vicious  steer,  which  was  known  to 
defendant,  which  by  the  careless  management  of  defendant  in  at- 
tempting to  drive  it  along  the  street,  was  allowed  to  escape  and  go 
at  liberty,  upon  which  it  attacked  the  plaintiff.  It  was  held  that 
the  first  and  third  amendments  were  properly  allowed,  as  they  both 
alleged  that  the  steer  was  wild  and  vicious,  and  that  this  was  known 
to  defendant,  and  it  was  error  to  allow  the  second  amendment. 
It  contained  a  new  and  distinct  cause  of  action.  It  did  not  allege 
that  the  defendant  knew  the  animal  was  vicious,  or  even  that  it 
was  vicious.  Under  the  original  declaration  and  first  and  third 
amendments  it  was  necessary  to  prove  the  scienter  of  the  defend- 
ant; under  the  second  amendment  this  was  unnecessary.  Cited, 
109/606.    Overruled,  120/785. 

A  declaration  sounding  in  tort,  against  a  railroad  company  for 
violation  of  its  duty  as  a  common  carrier,  is  not  amendable  by  con- 
verting it,  in  whole  or  in  part,  into  an  action  upon  contract  to  carry. 
Where  the  declaration  sets  forth  a  cause  of  action,  and  lays  dam- 
ages in  general  terms,  it  is  not  vitiated  by  a  clause  which  sets  up 
that  "the  entire  injury  is  to  her  peace,  happiness  and  feelings,"  al- 
though this  theory  of  the  injury  be  incorrect.  The  action  is  main- 
tainable for  the  real  injury  embraced  in  the  facts  set  out  in  the 
declaration.    Cox,  87/747. 

In  Williams,  105/70,  it  was  held  that  where  one  brings  an  action 
against  a  railway  company  for  injuries  he  sustained  growing  out  of 
the  defective  construction  of  a  platform  upon  which  he  was  en- 
gaged at  work  as  an  employee  and  servant  of  the  company,  such  a 
suit  can  not  be  converted  into  an  action  against  the  railway  com- 
pany, as  owner  of  the  premises  where  plaintiff  was  hurt,  and  as 
landlord  of  the  plaintiff's  employer.  Simmons,  C.  J.,  said:  "The 
gist  of  the  action  as  first  instituted  was  that  the  master  had  negli- 
gently failed  to  provide  plaintiff  a  safe  place  on  which  to  do  the 
work  for  which  he  was  employed.  These  duties  grew  out  of  the 
contract  relationship  between  the  master  and  the  servant  When 
the  amendment  was  made  and  allowed,  it  changed  the  whole  char- 
acter of  the  action.  Plaintiff  then  depended  for  recovery  upon 
the  obligation  of  the  landlord  to  his  tenant  and  the  tenant's  servants 
to  keep  the  premises  in  repair.  The  two  causes  of  action  are  quite 
different,  and  the  rules  governing  the  obligations  of  the  master 
and  of  the  landlord  under  such  circumstances  are  also  different 
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In  the  one,  a  legal  obligatii^  is  upon  the  master  to  provide  a  safe 
place  for  his  servant  to  work;  in  the  other,  the  obligation  is  that 
of  a  landlord  to  keep  his  premises  in  repair  so  as  not  to  injure 
•his  tenant  or  his  tenant's  servants."    Doubted,  128/605. 

In  Davis  v,  Muscogee  Mfg.  Co.,  106/126,  the  plaintiff  alleged 
that  he  was  employed  to  clean  and  wash  window-glass  in  defend- 
ant's factory,  and  while  so  engaged,  the  engineer,  or  some  other 
employee  of  the  defendant  operating  the  engine  of  the  factory, 
without  warning  to  the  plaintiff  and  without  his  knowledge,  turned 
on  the  steam  from  the  engine,  so  carelessly  and  negligently  that 
the  water  and  steam  went  outside  of  the  factory  to  the  window 
plaintiff  was  washing,  and  thereby,  without  any  fault  on  his  part, 
scalded  and  burned  him.  An  amendment  was  offered  alleging  that 
the  defendant  was  negligent,  in  that  it  kept  and  maintained  a  foot- 
valve,  which  was  liable  to  get  out  of  order  at  any  time,  and  which 
was  well  known  to  defendant,  and  which  did  get  out  of  order,  and 
when  out  of  order  a  vacuum  attached  to  the  engine  or  attachment 
of  said  engine  would  be  broken,  and  when  so  broken  would  cause 
hot  water  and  steam  to  be  forced  in  a  pipe  running  up  the  side 
of  the  building  whereby  the  plaintiff  was  scalded  and  burned.  The 
amendment  was  rejected  on  the  ground  that  it  constituted  a  new 
cause  of  action.  It  was  held  that  the  original  petition  set  forth  no 
cause  of  action  and  there  was  nothing  to  amend  by.  The  negli- 
gence alleged  resulted  from  the  acts  of  the  employees  of  the  de- 
fendant, who  were  the  fellow  servants  of  the  plaintiff,  and  such 
negligence  did  not  give  him  a  cause  of  action.  The  amendment 
offered  alleged  that  the  plaintiff  was  injured  by  the  negligence  of 
the  defendant  in  not  providing  proper  machinery — a  new  cause  of 
action  in  no  way  connected  with  the  allegations  contained  in  the 
original  petition.  Cobb,  J.,  said :  "If  the  petition  had  alleged  that 
the  plaintiff  was  burned  and  scalded  by  the  negligent  conduct  of  the 
defendant  in  the  operation  of  its  factory  and  had  set  forth  some 
specific  act  of  negligence,  then,  under  the  ruling  in  the  Harris  case, 
supra,  an  amendment  containing  additional  acts  of  negligence  might 
have  been  properly  allowed.  But  the  original  petition  contained 
no  allegation  of  negligence  which  was  chargeable,  in  law,  against 
the  defendant,  and  for  this  reason  the  case  differs  materially  from 
Harris's  case.  This  applies  also  to  the  Kitchens  case,  supra.  And 
there  is  nothing  in  it  to  conflict  with  the  ruling  made  in  Ellison's 
case.     If  the  opinion  in  that  case  is  construed  as  a  whole  in  the 
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light  of  the  record  in  that  particular  case,  it  will  be  seen  that  the 
amendments  which  are  allowable  under  the  authority  of  that  de- 
cision are  those  which  simply  make  perfect  a  cause  of  action  which 
is  improperly  set  forth  in  the  pleading  sought  to  be  amended." 
Cited,  109/606;  114/680. 

In  Roughton,  109/604,  Fish,  J.,  said :  "The  n^igence  complained 
of  in  the  original  petition  as  the  cause  of  the  plaintiff's  injury  was 
that  the  defendant  had  left  cars  standing  on  its  spur-track  in  such 
a  position  that  the  plaintiff  could  not  get  from  Badger  street,  along 
which  he  was  passing,  to  the  sidewalk  of  Bom  street,  without 
going  into  the  middle  of  the  latter  street  and  passing  around  the 
cars,  and  that  the  ground  on  which  he  was  thus  forced  to  walk 
was  rough,  uneven,  covered  with  snow  and  ice,  and  slippery;  in 
consequence  of  which,  in  walking  around  the  cars,  he  slipped  and 
fell,  thereby  sustaining  the  injury  for  which  he  sued.  The  only 
negligence  alleged  against  the  defendant  was  the  leaving  of  its  cars 
across  the  street.  It  was  not  alleged  that  the  defendant  was  in 
any  way  connected  with,  or  responsible  for,  the  condition  of  the 
street  at  the  point  where  the  plaintiff  slipped  and  fell.  The  amend- 
ment however  alleged  that  the  defendant  'dumped  and  left  un- 
scattered  a  pile  of  dirt  and  old  brickbats,  which  had  become  frozen 
and  hard  where  plaintiff  was  compelled  to  walk  around  said  cars, 
which  made  the  ground  rough  and  uneven,'  and  that  the  defendant 
left  no  signal  or  warning  of  any  kind  to  put  persons  on  notice  of 
the  rough  place.  This  amendment  introduced  an  entirely  new  item 
of  negligence  on  the  part  of  the  defendant  as  the  cause  of  plaintiff's 
injury,  viz. :  in  the  placing  of  an  obstruction  in  the  street,  and  leav- 
ing it  unguarded;  thus  adding  a  new  and  distinct  cause  of  action, 
which  §  5683  (5099)  of  the  Code  forbids."    Overruled,  120/785. 

Where  an  action  for  a  tort  was  brought  against  the  Nashville, 
Chattanooga  &  St.  Louis  Railway  Company,  and  the  proof  showed 
that  the  injury  complained  of  was  by  the  Western  &  Atlantic  Rail- 
road Company,  the  court,  on  motion,  should  have  g^nted  a  non- 
suit. Where  one  railroad  corporation  is  sued  for  a  tort,  the  decla- 
ration can  not  be  amended  by  substituting  another  as  defendant, 
under  the  guise  of  correcting  a  misnomer.  Where  the  action  was 
against  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Ccwnpany, 
and  the  declaration  alleged  that  "the  defendant  operates  as  lessee 
the  Western  and  Atlantic  Railroad,"  an  amendment  stating  that 
"the  lessee  of  the  Western  and  Atlantic  Railroad  sued  in  this  case, 
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and  operating  said  road  at  the  time  of  the  injtiries  to  the  plaintiff, 
was  known  and  styled  as  the  Western  and  Atlantic  Railroad  Com- 
pany by  virtue  of  a  public  act  of  this  State"  did  not  make  the  latter 
company  a  party  to  the  action.    Edwards,  91/24.    Cited,  110/301. 

In  Moyer  v.  Ramsey-Brisbane  Stone  Co.,  119/734,  it  was  held 
that  the  amendment  which  the  plaintiff  proposed  to  make  to  his 
petition  was  properly  disallowed  by  the  trial  court,  inasmuch  as  he 
thereby  sought  to  introduce  a  new  and  distinct  cause  of  action. 
Turner,  J.,  said :  "The  theory  upon  which  the  plaintiff  brought  his 
suit  was,  as  shown  by  the  allegations  of  his  original  petition,  that 
the  taking  apart  of  a  derrick  of  the  kind  described  was  a  hazardous 
undertaking,  at  least  for  one  inexperienced  in  doing  that  kind  of 
work;  and  as  he  was  a  green  hand,  the  company  was  under  a  duty 
to  warn  him  of  the  hazards  incident  thereto,  and  was  guilty  of 
negligence  in  failing  to  perform  this  duty  at  the  time  he  was 
ordered  to  take  the  derrick  apart.  In  other  words,  his  sole  com- 
plaint was  that  the  compan/s  foreman  did  not  tell  him,  an  ignorant 
and  inexperienced  hand,  that  the  particular  work  he  was  specially 
ordered  to  do  was  inherently  dangerous  for  some  reason  unknown 
to  him,  but  which  was,  or  ought  to  have  been,  known  by  the  com- 
pany's foreman.  The  proposed  amendment  was  not,  therefore, 
germane  to  the  case  as  originally  stated.  On  the  contrary,  it  is 
apparent  that  the  plaintiff  undertook,  by  means  of  this  amendment, 
to  introduce  a  new  and  distinct  cause  of  action,  based  upon  the 
theory  that  the  defendant  company  was  guilty  of  negligence  in  pro- 
viding a  derrick  which  was  defectively  constructed  and  therefore 
liable  to  violently  spring  apart  and  injure  any  one  undertaking,  in 
the  usual  and  proper  way,  to  take  it  apart  by  removing  the  cap, 
as  was  done  by  the  plaintiff.  That  the  company  was  negligent,  in 
that  it  did  not  furnish  to  its  employees  suitable  and  safe  machinery 
and  appliances  with  which  to  perform  their  duties,  was  not  even 
remotely  hinted  at  in  the  original  petition,  but  was  for  the  first 
time  suggested  by  the  proposed  amendment  which  the  trial  judge 
refused  to  allow." 

An  action  against  a  railroad  company  as  lessor  or  licensor  of 
another  company,  for  permitting  such  company  to  inflict  injuries 
upon  the  plaintiff,  can  not  be  converted  by  amendment  into  an  ac- 
tion against  the  same  defendant  as  a  conmion  carrier  of  passengers, 
for  inflicting  the  alleged  injuries  through  its  own  servants  and 
agents.  Heins,  114/678.  This  case  distinguished  and  doubted. 
Haas,  127/197. 
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Where  an  action  is  brought  solely  upon  a  common-law  liability, 
it  is  error  to  allow  an  amendment  thereto  which  seeks  a  recovery 
upon  a  statutory  liability.  Such  an  amendment  would  add  a  new  and 
distinct  cause  of  action.  (Exposition  Cotton  Mills,  83/441 ;  Bolton, 
83/659;  Parmelee,  78/239.)     MiUer,  113/15. 

An  amendment  to  a  petition  adding  a  new  cause  of  action  should 
not  be  allowed,  and  if  improvidently  allowed  may  be  stricken  on 
motion;  but  if  such  an  amendment  has  been  r^;ularly  allowed  and 
filed,  and  the  petition  as  amended  sets  forth  a  cause  of  action,  the 
same  should  not  be  dismissed  on  motion  on  the  ground  that  the 
amendment  adds  a  new  cause  of  action.    Dyson,  113/327. 

In  Cone  v.  City  Council  of  Augusta,  120/80,  Lamar,  J.,  said: 
"The  negligence  charged  in  the  petition  was  the  maintenance  of  a 
defective  street.  During  the  trial  it  developed  that  this  defect 
had  been  suddenly  caused  by  the  bursting  of  a  large  water-main, 
which  almost  instantly  washed  a  hole  in  the  street  There  were 
no  allegations  in  the  petition  charging  that  the  city  was  negligent 
in  maintaining  the  water-pipe,  and  the  judge  therefore  properly 
ruled  that  the  counsel  for  the  plaintiff  could  not  argue  that  the 
city  was  liable  because  of  its  negligence  in  respect  of  the  water- 
main.  To  meet  this  ruling,  made  during  the  concluding  argument, 
plaintiff  offered  an  amendment  charging  that  the  dty  knew  or  ought 
to  have  known  of  the  defect  in  the  pipe.  This  the  court  disal- 
lowed. If  this  amendment  had  been  offered  as  the  basis  for  the 
introduction  of  testimony;  or  if  there  had  been  a  request  to  allow 
the  case  to  be  reopened  for  introducing  evidence  in  support  of  the 
new  allegations,  the  question  would  have  arisen  as  to  whether  the 
amendment  was  germane.  But,  in  the  then  state  of  the  record, 
whether  or  not  it  introduced  a  new  cause  of  action  was  immaterial, 
and  the  ruling  was  harmless.  There  was  no  evidence  to  sustain 
the  charge  in  the  amendment  that  the  city  knew  or  by  the  exercise 
of  ordinary  care  could  have  known  of  the  defect.  There  was  there- 
fore nothing  in  the  record  to  sustain  the  new  averment.  Had  it 
been  allowed  it  could  not  have  helped  the  plaintiff.  Its  disallow- 
ance did  not  harm  him."  It  was  held,  that  it  is  not  error  to  pre- 
vent plaintifFs  counsel  from  arguing  that  the  defendant  is  liable 
because  of  an  act  of  negligence  not  set  out  in  the  petition.  If  the 
amendment  was  germane,  the  refusal  to  allow  the  same  was  harm- 
less, it  not  having  been  offered  as  a  basis  to  authorize  the  admission 
of  testimony,  or  to  make  available  that  already  introduced,  but 


Digitized  by 


Google 


1145  ]  CHAPTER  35.  [  §  552 
Pleadings. 

offered  during  the  concluding  argument,  and  when  in  fact  there 
was  no  evidence  to  sustain  tfie  allegations  m  the  proposed  amend- 
ment. 

Where  to  an  action  of  damages  on  account  of  personal  injuries 
an  amendment  was  allowed  which  alleged  acts  of  negligence  of  an 
entirely  different  nature  from  those  set  up  in  the  original  petition, 
but  in  charging  the  jury  the  court  gave  instructions  which  expressly 
eliminated  from  consideration  any  acts  of  negligence  charged  in  the 
amendment,  and,  in  the  light  of  iht  charge  as  a  whole,  the  effect  of 
the  evidence  introduced  under  tiie  amendment  must  have  been 
more  advantageous  tiian  injurious  to  the  defendant,  the  albwance 
of  the  amendment  over  the  objection  that  it  set  up  a  new  cause  of 
action,  whether  originally  erroneous  or  not,  will  not  work  a  re- 
versal of  the  judgment  of  the  court  below.     Monk,  118/449. 

662.   Ifisnomer  may  be  corrected. 

Misnomers  in  civil  suits  may  on  motion  be  corrected  by  amend- 
ment. Code,  §  5686  (5102).  Therefore,  where  the  petition  in  a 
suit  for  a  tort  alleged  the  Central  Raih-oad  and  Banking  Company 
of  Georgia  to  be  a  corporation  existing  under  the  laws  of  this 
State,  and  that  it  had,  by  negligently  running  its  cars,  damaged 
tiie  petitioner  in  a  named  sum,  and  prayed  process  against  it,  which 
was  issued  accordingly,  but  was  served  upon  the  agent  of  the 
Central  of  Georgia  Railway  Company,  and  where  counsel  for  fte 
latter  company  admitted  in  open  court  that  at  the  time  the  suit 
was  filed  and  process  served  there  was  no  such  corporation  in  ex- 
istence as  the  Central  Railroad  and  Banking  Company  of  Georgia, 
but  tfiat  the  Central  of  Georgia  Railway  Company  had,  by  means 
of  judicial  sale  thereof,  acquired  the  railroads,  rights,  franchises, 
etc.,  of  the  Central  Railroad  and  Banking  Company  of  Georgia, 
there  was  no  error  in  allowing  an  amendment  correcting  the  mis- 
take in  the  name  of  the  defendant  corpbration  by  substituting  "the 
Central  of  Georgia  Railway  Company"  for  "the  Central  Railroad 
and  Banking  Company  of  Georgia"  wherever  the  latter  appeared  in 
the  petition  and  process.  The  ruling  made  in  Edwards,  supra,  that 
'Svhere  one  railroad  corporation  is  sued  for  a  tort,  the  declaration 
can  not  be  amended  by  substituting  another  as  defendant,  under 
the  guise  of  correcting  a  misnomer,"  does  not  ccmflict  with  the 
principle  herein  announced.    Maddox,  110/301. 

An  amendment  to  a  petition  filed  against  the  "Atlantic  Coast 
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Line,  owning  and  operating  a  railroad  under  the  laws  of  Georgia," 
by  adding  the  words  "Railroad  Company*'  after  the  word  "Line" 
and  before  the  word  "owning,"  so  as  to  make  the  name  of  the  de- 
fendant the  "Atlantic  Coast  Line  Railroad  Company,"  and  thus 
giving  its  proper  corporate  name,  was  not  adding  a  new  party,  but 
simply  correcting  a  misnomer.  Atlantic  Coast  Line  Railroad  Co.  v. 
Cook,  6  G.  A.  128. 

663.  New  party  not  added  here. 

Amendment  of  a  declaration  against  the  Chattanooga,  Rome  and 
Carrollton  Railroad  Company  by  substituting  Columbus  ioc  Carroll- 
ton  so  as  to  give  the  defendant  its  proper  corporate  name,  was  not 
adding  a  new  party,  but  simply  correcting  a  misnomer.  Jackson, 
86/676.    Cited,  110/301. 

664.  Lex  fori  oontrols  as  to  procedure. 

The  practice  of  the  lex  fori  in  respect  to  pleadings,  amendments 
and  the  general  mode  of  procedure  will  control,  if  it  differs  from 
the  practice  of  the  State  where  the  cause  of  action  arose.  Nix, 
68/572.    Cited,  1  G.  A.  168. 

OF  JUSIWICATION. 

666.   Justification  in  torts. 

In  every  case  of  tort,  if  the  defendant  was  authorized  by  law 
to  do  the  act  complained  of,  he  may  plead  the  same  as  a  justifica- 
tion; by  such  plea  he  admits  the  act  to  be  done,  and  shall  be  en- 
titled to  all  the  privileges  of  one  holding  the  affirmative  of  the  issue ; 
but  such  plea  shall  not  give  to  the  defendant  the  right  to  open  and 
conclude  the  argument  before  the  jury  unless  it  is  filed  before  the 
plaintiff  submits  any  evidence  to  the  jury  trying  the  case.  Code, 
§  4488  (3891). 

666.   When  a  plea  amounts  to  a  justification. 

The  test  to  determine  whether  a  plea  amounts  to  a  justification, 
so  as  to  give  the  defendant  the  right  to  open  and  conclude,  is  whether 
such  plea  sets  up  facts  which  could  not  have  gone  in  evidence  under 
the  general  issue.  To  an  action  by  the  father  of  a  factory  opera- 
tive for  an  injury  to  his  minor  daughter,  resulting  from  the  negli- 
gence of  the  defendant's  agents,  a  plea  admitting  that,  on  a  day 
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named,  the  daughter  was  employed  by  the  company  in  its  spimiing- 
room,  and  while  so  employed  was  injured,  but  den3ring  that  she  was 
in  the  discharge  and  performance  of  her  lawful  duty,  or  that  the 
company  employed  or  continued  to  employ  incompetent  agents  or 
officers,  or  that  their  acts  were  negligent,  and  asserting  that,  at  the 
time  of  the  injury,  the  girl  was  acting  in  violation  of  her  instruc- 
tions and  outside  of  the  scope  of  her  employment,  and  that  the 
injury  resulted  from  her  own  negligence,  was  not  a  plea  of  justifi- 
cation. Augusta  Factory  v.  Barnes,  72/217.  Cited,  74/548,  837; 
76/340. 

Inasmuch  as  the  answers  filed  deny  the  commission  of  an  assault 
and  battery  of  the  kind  and  character  alleged  in  the  petition,  and 
ior  which  the  plaintiff  sought  to  recover  damages,  they  can  not 
properly  be  treated  as  pleas  of  justification,  although  they  admit  a 
battery  of  a  minor  character,  and  aver,  as  a  justification  of  the 
battery  as  admitted,  certain  opprobrious  words  and  abusive  lan- 
guage spoken  by  the  plamtiff  to  one  of  the  defendants.  But,  treat- 
ing the  answers  as  pleas  in  extenuation  and  mitigation  of  damages, 
fte  trial  judge  committed  no  error  in  overruling  a  demurrer  to 
the  same.  The  provision  of  our  statute  that  opprobrious  words  or 
abusive  language  may  justify  an  assault,  or  an  assault  and  battery, 
is  applicable  only  on  the  trial  of  one  who  has  been  indicted  for  either 
of  these  offenses;  and  while  on  the  trial  of  a  civil  action  brought 
by  one  person  against  another,  to  recover  damages  for  an  assault 
and  battery  alleged  to  have  been  committed  on  the  plaintiff  by  the 
defendants,  any  such  words  and  language  may  properly  go  to  the 
jury,  they  are  admissible  only  in  extenuation  or  mitigation  of  dam- 
ages, and  not  as  a  justification.  Fish,  J.,  dissenting,  as  to  this  head 
note  said:  "The  Code,  §  4488  (3891)  provides:  In  every  case 
of  tort,  if  the  defendant  was  authorized  by  law  to  do  the  act  com- 
plained of,  he  may  plead  the  same  in  justification.'  And  §  4422 
(3826)  declares:  *A  physical  injury  done  to  another  gives  a  right 
of  action,  whatever  may  be  the  intention  of  the  actor,  unless  he 
is  justified  under  some  rule  of  law.'  Therefore,  if,  in  a  civil  ac- 
tion for  alleged  assault  and  battery,  'the  defendant  was  authorized 
by  law  to  do  the  act  complained  of,  he  may  plead  the  same  in 
justification ;'  and  'a  physical  injury  done  to  another'  gives  no  right 
of  action  to  the  injured  party,  if  the  person  inflicting  the  injury 
was  'justified  under  some  rule  of  law.'  The  Penal  Code,  §  103 
provides:    *On  the  trial  of  an  indictment  ior  an  assault,  or  an  as- 
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sault  and  battery,  the  defendant  may  give  in  evidence  to  the  jury 
any  opprobrious  words,  or  abusive  language,  used  by  the  prosecutor, 
or  person  assaulted  or  beaten ;  and  such  words  or  language  may  or 
may  not  amount  to  a  justification,  according  to  tiie  nature  and  ex- 
tent of  the  battery,  all  of  which  shall  be  determined  by  the  jury/ 
It  seems  to  me  dear  that  when,  in  a  {M-osecution  for  assault  and 
battery,  opprobrious  words  or  abusive  language  do  amount  to  a 
justification  of  the  beating,  the  person  doing  the  beating  'was  au- 
thorized by  law  to  do  the  act  complained  of,'  and  tiiat  it  therefore 
follows  that  in  a  suit  for  tort,  based  upon  the  same  beating,  he 
'may  plead  the  same  in  justification.'"  Berkner  v.  Dannenberg, 
ei  al.,  116/954.  Reviewed  and  modified,  135/741.  This  case  again, 
118/885. 

In  an  action  for  damages  on  account  of  an  assault  and  battery, 
the  defendant  may  give  in  evidence  any  opprotnious  words  or 
abusive  language  used  by  the  plaintiff  to  him,  in  order  to  justify 
his  conduct  or  mitigate  the  damages;  and  it  is  for  the  jury  to 
determine,  in  view  of  the  character  of  the  provocation  and  the 
nature  and  extent  of  the  battery,  whether  such  opprolMious  words 
or  abusive  language  amount  to  a  justification  or  only  to  a  mitiga- 
tion of  damages  recoverable.  The  reasoning  of  Mr.  Justice  Fish, 
now  Chief  Justice,  as  expressed  in  the  dissenting  opinion  in  Berk- 
ner V.  Dannenberg,  116/954,  963  (43  S.  E.  463,  60  L.  R.  A.  559), 
is  approved  and  controls  the  present  case.  The  decision  made  in 
that  case,  upon  the  point  dealt  with  in  the  foregoing  headnote,  was 
not  by  the  entire  bench,  but  by  three  Justices  only;  and  while  the 
judgment  announced  by  the  majority  of  the  court  was  controlling 
and  could  not  be  reviewed  in  the  same  case,  and  was  followed  in 
Dannenberg  v,  Berkner,  118/885  (45  S.  E.  682),  the  principle  did 
not  thereby  become  the  adjudication  of  the  entire  bench.  In  con- 
nection with  the  dissenting  opinion,  in  the  case  of  Dannenberg  v. 
Berkner,  supra,  see  Penal  Code,  §  103;  Cross  v.  Carter,  100/632 
(28  S.  E.  390).  Thompson  v.  Shelverton,  131/714.    Cited,  135/757. 

In  order  to  entitle  the  defendant  to  the  opening  and  conclusion 
before  the  jury  under  a  plea  of  justification  filed  in  an  action  to 
recover  damages  for  the  commission  of  a  tort,  the  plea  must  admit 
the  conmiission  of  the  acts  charged  in  the  petition  as  they  are 
therein  alleged;  and  a  plea  which  only  partially  admits  the  com- 
mission of  the  acts  charged  is  not  a  {dea  of  justification,  and  does 
not  entitle  the  defendant  to  the  opening  and  conclusion  of  the 
argument.  Cited,  6  G.  A.  859. 
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Where  a  declaration  alleged  ftat  an  infant  had  been  seriously 
injured  through  the  negligence  of  the  defendant's  servants  in  not 
locking  or  securing  a  turntable,  a  plea  which  admitted  that  the 
child  was  injured  by  a  turntable  belonging  to  and  used  by  defend- 
ant at  the  time  and  place  allied  in  the  declaration,  but  denied  that 
the  defendant  was  at  fault  or  negligent,  was  not  a  plea  of  justifica- 
tion. To  constitute  a  plea  of  justification,  the  facts  alleged  must 
be  such  as  are  not  admissible  under  the  plea  of  the  general  issue. 
Blandford,  J.,  said:  "The  plea  denies  any  negligence  on  the  part 
of  the  defendant.  It  does  not  relieve  the  plaintiff  of  any  burden 
whatever  except  as  to  the  injury."  Chapman,  74/547.  Cited, 
74/748;  110/171.  And  a  plea  that  admits  only  a  part  of  the  facts 
allied  in  the  declaration,  and  leaves  the  burden  of  proving  the 
rest  upon  the  plaintiff  under  the  plea  of  the  general  issue,  is  not  a 
plea  of  justification.    Seymour  v,  Bailey,  76/338.    Cited,  81/671. 

A  plea  which  admitted  that  the  plaintiff  was  injured  by  the  train 
of  the  defendant,  but  denied  that  it  was  guilty  of  negligence,  and 
asserted  that  it  used  all  ordinary  care  and  reasonable  diligence,  and 
that  the  negligence  of  plaintiff  caused  the  injury,  was  not  a  plea 
of  justification  which  entitled  the  defendant  to  open  and  conclude 
the  argument.    Williams,  74/723.    Cited,  110/171. 

In  a  suit  by  the  widow  of  a  deceased  employee  of  a  railroad  for 
his  homicide  by  the  negligence  of  his  coemployees,  a  plea  which 
admitted  the  killing,  but  did  not  admit  either  that  decedent  was 
free  from  fault  or  that  the  other  employees  were  at  fault,  was  not  a 
plea  of  justification.  When  all  the  evidence,  admissible  under  a 
plea  claimed  to  be  a  plea  of  justification,  would  be  admissible  under 
a  plea  of  the  general  issue,  such  a  plea  would  not  amount  to  a  plea 
of  justification,  or  give  the  defendant  the  right  to  open  and  con- 
clude.   Crosby,  74/737.    Cited,  110/171. 

The  action  being  for  damages  resulting  from  an  allied  assault 
and  battery,  a  plea  admitting  the  beating,  and  averring  that  it  was 
lawful,  because  necessarily  inflicted  by  the  defendant's  servant  for 
the  purpose  of  protecting  his  master's  property  from  an  unlawful 
trespass  on  the  part  of  the  plaintiff,  was  a  plea  of  justification,  and 
consequently  defendant's  counsel  were  entitled  to  open  and  con- 
clude the  argument.     Strickland,  99/124. 

667.  When  the  doctrine  does  not  apply. 

In  Morgan,  110/168,  the  plaintiff  brought  suit  to  recover  for  the 
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kUling  of  a  cow.  The  defendant,  in  its  answer,  admitted  that  it 
was  a  corporation,  and  denied  all  the  other  allegations  in  the  peti- 
tion. After  the  conclusion  of  the  evidence  upon  both  sides,  the 
defendant  amended  its  plea  and  admitted  that  plaintiff  was  the 
owner  of  the  cow,  that  the  cow  was  of  the  value  claimed  and  was 
killed  by  defendant's  train  at  the  time  stated.  Thereupon  defend- 
ant's counsel  claimed  the  right  to  conclude  the  argument,  which  was 
denied.  And  it  was  held  that  the  ruling  was  right.  Lewis,  J.,  said : 
"The  amendment  offered  is  not  strictly  a  plea  of  justification.  Pleas 
of  justification  usually  refer  to  such  torts  as  malicious  prosecution, 
assault  and  battery,  libel,  slander,  and  the  like,  and  in  them  the  de- 
fendant admits  committing  the  acts  complained  of,  and  claims  justi- 
fication for  his  conduct.  In  this  sort  of  a  tort,  however,  of  injuring 
property  by  the  running  of  a  railroad-train*,  we  do  not  well  see  how 
there  can  be  any  plea  of  justification,  for  all  the  evidence  under  the 
plea  as  amended  could  have  been  admitted  under  a  plea  of  the 
general  issue.  A  plea  of  justification  is  an  admission  by  a  defend- 
ant that  he  purposely  committed  the  acts  complained  of,  and  upon 
which  the  action  was  founded,  and  sets  up  facts  or  reasons  for 
justifying  such  acts.  The  railway  company  in  this  case  could,  of 
course,  not  set  up  such  justification;  for  under  no  circumstances 
could  it  willfully  and  purposely  kill  stock  upon  its  track.  The  right 
to  open  and  conclude,  therefore,  in  a  case  of  this  sort  is  founded 
upon  the  principle  that  the  defendant  has  assumed  the  affirmative 
of  the  issue;  and  it  is  really  upon  the  same  principle  on  which  the 
statute  with  reference  to  pleas  of  justification  is  founded ;  for  that 
statute  declares  that  one  filing  a  plea  of  justification  is  entitled  to  all 
the  privileges  of  one  holding  the  affirmative  of  the  issue.  We  think, 
therefore,  the  manifest  policy  indicated  in  the  Act  of  1888,  amend- 
ing the  original  statute  on  this  subject,  is  to  deny  to  the  defendant 
in  any  case  the  right  to  open  and  conclude,  unless  he  relieves  the 
plaintiff  of  the  burden  of  making  out  a  prima  facie  case,  and  the 
admission  must  be  made,  and  the  right  to  open  and  conclude  as- 
serted, before  the  plaintiff  submits  any  evidence  in  the  case." 

668.  Where  a  trial  is  had  on  the  pleadings  alone. 

In  Parker  v,  Lanier,  82/216,  the  plaintiff  sued  the  defendant  for 
shooting  and  wounding  him.  The  defendant  pleaded  the  general 
issue,  and  with  it  a  plea  of  justification.  Neither  party  introduced 
any  evidence,  only  fte  pleadings  being  before  the  jury.    It   was 
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held  that,  in  an  action  for  tort,  where  the  defendant  by  his  plea 
admits  and  justifies,  and  no  further  evidence  is  adduced  by  either 
party,  damages  may  be  assessed  by  the  jury  upon  the  admissions 
contained  in  the  plea.  Such  admissions  are  to  be  taken  as  un- 
qualified by  the  connected  matters  alleged  in  justification.  Punitive 
as  well  as  compensatory  damages  may  be  awarded.  Bleckley,  C. 
J.,  said :  "Under  §  4488  (3891)  of  the  Code,  a  plea  of  justification 
supersedes  the  general  issue,  devolves  the  burden  of  proof  upon 
the  defendant,  and,  if  not  sustained,  entitles  the  plaintiff  to  recover 
general  damages.  It  follows  that  such  damages  may  be  assessed 
by  the  jury  upon  the  admissions  of  the  plea  alone,  where  no  other 
evidence  is  before  them.  The  law  furnishes  no  measure  of  dam- 
ages for  pain  and  suffering  but  the  enlightened  conscience  of  im- 
partial jurors.  Of  course,  their  estimate  of  the  amount  must  be 
made  upon  the  facts  before  them;  but  a  plea  which  expressly  ad- 
mits the  facts  alleged  in  the  declaration  proves  them  as  effectually 
as  if  they  were  vouched  by  witnesses.  To  limit  the  admissions  of 
the  plea  by  the  matters  set  forth  as  justification  would  be  to  cancel 
their  effect  altogether.  The  very  thing  the  defendant  undertakes 
to  do  by  filing  a  plea  of  justification  is  to  qualify  his  confession  by 
proof  as  well  as  by  pleading.  He  confesses  certain  facts,  and 
offers  to  neutralize  them  by  proving  other  facts.  Until  he  does 
prove  them,  the  jury  can  not  recognize  their  existence  for  any  pur- 
pose. Certainly,  if  the  facts  admitted  by  the  plea  were  verified  by 
a  witness,  and  nothing  appeared  in  mitigation,  the  jury  would  be 
warranted  in  treating  so  dangerous  an  assault  as  a  tort,  attended 
with  circumstances  of  aggravation,  both  in  act  and  intention.  If 
then,  the  truth  of  the  facts  was  established  by  the  plea  itself,  and 
there  was  no  need  for  calling  a  witness,  why  might  not  punitive 
damages  be  awarded  upon  the  plea  the  same  as  upon  sworn  testi- 
mony? We  think  the  jury  were  authorized  to  entertain  and  decide 
the  question  of  punitive  or  exemplary  damages  on  the  facts  and 
circumstances  of  the  tort  as  they  stood  confessed  in  the  plea." 
Cited,  83/242;  96/153;  126/61. 

669.   The  general  issne. 

Where,  to  an  action  for  assault  and  battery,  the  only  plea  filed 
was  that  of  the  general  issue,  the  jury  could  not  consider  the  ques- 
tion of  justification.  Ratterec  v.  Chapman,  79/574;  Kerwich  v, 
Stcchnan,  44/197. 
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On  the  plea  of  the  general  issue  a  railroad  sued  for  killing  stock 
may  show  by  evidence  that  the  stock  was  killed  on  the  road  of 'an- 
other company,  and  by  the  servants  of  such  other  company,  and  not 
by  its  own  servants.    Buice,  88/180. 

In  an  action  for  damages  for  an  assault  and  battery,  the  char- 
acter of  the  plaintiff  for  turbulence  of  itself  affords  no  justification. 
In  such  an  action,  where  the  defendants'  plea  was  self-defense,  and 
that  they  had  acted  under  tiie  fears  of  reasonable  men,  and  where 
it  appeared  that  the  battery  was  caused  by  c^qM-obrious  words 
spdcen  by  the  plaintiff,  but  there  was  no  actual  assault  on  defend- 
ants by  him,  it  was  not  error  to  charge  that  the  jury  might  consider 
the  character  of  the  plaintiff  tor  turbulence,  so  far  as  known  to  the 
defendants,  in  passing  on  the  question  whether  they  acted  under 
the  fears  of  reasonable  men.  The  petition  allied  that  immediately 
after  the  battery  one  of  the  defendants  stated  in  a  loud  voice  to 
the  passengers  in  the  car,  as  his  excuse  therefor,  that  it  was  be- 
cause the  plaintiff  "denied  owing  a  debt  which  he  has  owed  for  the 
past  nine  years."  There  was  no  special  demurrer.  Even  if  not 
actionable  m  a  suit  for  slander,  it  was  not  error  to  charge  that  the 
words  could  be  considered  by  the  jury  in  assessing  the  damages. 
Dannenberg  v.  Berkner,  118/885. 

660.  Matter  pleaded  in  mitigation. 

In  Conley  v.  Arnold,  93/823,  it  was  held  that  matter  i^eaded  in 
mitigation  of  damages  is  not  objectionable  as  mitigation  because  it 
would  not  serve  to  justify.  In  an  action  for  a  personal  injury, 
where  a  plea  of  justification  is  filed,  and  the  jury  find  for  the  plain- 
tiff damages  to  the  amount  of  one  dollar  only,  the  verdict  is  con- 
trary to  law,  for  in  such  case  failure  of  the  defendant  to  prove 
justification  entitles  the  plaintiff  to  a  verdict  which  would  carry  all 
tfie  costs  of  the  action,  and,  under  §  5984  (5391)  of  the  Code,  a 
verdict  for  one  dollar  and  costs  would  not  have  this  effect. 

AIXEGATA  AND  PROBATA. 

661.  Parties  should  be  confined  to  the  case  made  in  their 
pleadings. 

Niceties  of  pleading  are  not  required  in  justices*  courts.  Conse- 
quently, a  variance  between  the  statement  in  a  justice's  court  sum- 
mons that  a  sandy  yellow  heifer  two  and  a  half  years    M  was 
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killed,  and  proof  that  a  sandy  yellow  heifer  one  and  a  half  years 
old  was  killed,  is  not  material.  The  difference  in  age  does  not  af- 
fect the  identity  of  the  property  injured,  in  view  of  the  proof  of 
other  descriptive  averments.    Smith,  3  G.  A.  645 ;  6  G.  A.  308. 

In  a  suit  in  a  justice's  court  for  the  killing  of  live  stock  through 
the  negligence  of  the  employees  of  a  railroad  company  in  the  opera- 
tion of  its  trains,  it  is  not  necessary  that  the  plaintiff  should  set 
out  the  particular  acts  of  negligence.  The  strictness  of  pleading 
required  in  superior  and  city  courts  does  not  pertain  to  justices' 
courts.  Barfield,  1  G.  A.  203  (58  S.  E.  236) ;  Oliver,  1  G.  A.  734 
(58  S.  E  244) ;  Southern  Express  Co.  v.  Briggs,  1  G.  A.  294  (57 
S.  E.  1066)  ;  Hendrix  v.  Elliott,  2  G.  A.  301  (58  S.  E  495)  ;  Patter- 
son  V.  Sams,  2  G.  A.  755  (59  S.  E.  18) ;  Jackson  v.  Brothers  & 
Sisters  of  Promise,  2  G.  A.  761  (59  S.  E.  11) ;  Smith,  3  G.  A.  644 
(60  S.  E  353) ;  Crapps,  4  G.  A.  550  (61  S.  E.  1126) ;  Oliver,  6 
G.  A.  308. 

It  is  not  required  that  the  correspondence  between  the  pleading 
and  the  proof  shall  be  literal  or  to  absolute  verbal  nicety ;  it  is  suffi- 
cient if  there  is  a  reasonable  and  substantial  correspondence.  By 
PoweU,  J.,  7  G.  A.  181. 

"We  recognize  as  established  by  the  precedents  in  this  State  the 
proposition  that  a  party  has  the  right  to  insist,  especially  by  timely 
written  request,  that  the  judge  shall  eliminate  from  the  considera- 
tion of  the  jury  uncontested  propositions,  and  that  he  should  not 
submit,  as  issuable,  propositions  which  are  admitted  or  are  not 
issuable  under  the  evidence."    By  Powell,  J.,  Schaufele,  6  G.  A.  660. 

Trial  courts  are  required  to  submit  to  juries  only  issues  made 
by  the  pleadings  and  evidence.    Elarbee,  6  G.  A.  137. 

It  is  error  for  the  court  to  omit  to  charge  the  principles  of  law 
applicable  to  proper  contentions  of  either  party  to  a  cause,  where 
such  contentions  are  authorized  by  the  pleadings  and  are  sustained 
by  testimony,  and  thus  become  issues  in  the  case.  Baker,  1  G.  A. 
832. 

In  Perry,  8  G.  A.  427,  Russel,  J.,  said:  "The  motion  for  new 
trial  avers  that  the  court  erred  in  charging  the  jury  as  follows: 
*The  defendant  further  contends  that  the  engine  made  no  loud  or 
unusual  or  unnecessary  noise,  or  in  fact  any  noise  at  all,  and  that 
the  accident  was  caused  by  the  horse,  as  it  alleges  it  backed  the  buggy 
into  the  engine,  and  that  the  engine  was  standing  still  at  the  time, 
and  that  the  accident  was  entirely  due   to   the  negligence  of  the 
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plaintiff  in  the  case;  and  for  that  reason  the  defendant  contends 
that  it  is  not  liable  to  the  plaintiff  for  the  amount  that  was  alleged, 
or  any  other  amount  as  damages/  It  is  insisted  that  the  defendant 
made  no  such  contention,  and  that  this  is  true  because  the  defend- 
ant's answer  is  a  mere  denial  of  the  several  paragraphs  of  plain- 
tiff's petition.  It  is  true  that  the  contention  of  the  parties  are  gen- 
erally to  be  shown  from  their  pleadings,  and  that  the  answer  of 
the  defendant  in  this  case  does  not  specifically  set  up  the  defense 
to  which  the  court  referred.  But  we  fail  to  see  wherein  the  in- 
struction quoted  above  could  have  been  hurtful  to  the  defendant. 
It  is  conceded  by  counsel  for  the  plaintiff  in  error  that  the  charge 
of  the  court  would  have  afforded  the  jury  a  reason  for  disregarding 
the  plaintiff's  injury,  on  the  idea  that  the  railway  company  was  not 
liable  therefor,  and  in  fact  the  instruction  was  more  favorable  than 
the  defendant  was  entitled  to.  As  understood  by  the  jury,  con- 
tentions can  be  presented  outside  of  the  pleadings,  by  the  course 
of  the  examination  of  the  witnesses,  and  by  oral  arguments."  It 
was  held  that  the  assignment  of  error  was  without  merit. 

It  is  the  duty  of  the  court  to  inform  the  jury  as  to  the  issues 
submitted  by  the  pleadings;  and  this  may  be  done  by  stating  the 
contentions  of  both  parties  as  they  appear  in  the  pleadings  which 
the  jury  will  have  with  them  in  the  jury  room.  And  if  any  issue 
has  by  any  means  been  eliminated,  it  is  the  duty  of  the  judge  so 
to  inform  the  jury.  Their  attention  may  be  called  to  the  abandon- 
ment of  an  issue  by  first  stating  the  original  contentions,  and  then 
informing  them  as  to  what  has  been  abandoned.  And  where  coun- 
sel, in  open  court,  calls  the  attention  of  the  court  to  the  fact  that 
his  client  has  abandoned  one  of  the  contentions  raised  by  the  plead- 
ings, and  the  court  acquiesces,  the  fact  that  the  court  has  previously 
stated  that  the  abandoned  contention  appears  in  the  original  plead- 
ings can  not  prejudice  the  cause  of  the  defendant,  but  rather  tends 
to  accentuate  the  plaintiff's  abandonment  of  his  position.  Wright, 
6  G.  A.  172. 

Instructions  presenting  issues  not  made  by  the  pleadings  or  evi- 
dence should  not  be  given.    O'Bryan,  115/659. 

It  is  erroneous  for  a  trial  judge  to  charge  the  jury  upon  issues 
not  made  by  the  pleadings  or  evidence  in  the  case  on  trial;  and 
where  this  is  done,  when  the  evidence  is  conflicting  on  the  issues 
really  involved,  in  a  way  which  may  mislead  the  jiuy,  it  is  cause 
for  a  new  trial.    Where  the  questions  raised  were  whether  the  con- 
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ductor  or  other  authorities  on  a  railroad-train  had  improperly  ar- 
rested, misused,  and  maltreated  the  plaintiff,  and  no  question  as 
to  the  propriety  or  impropriety  of  ejecting  him  from  the  train  was, 
under  the  evidence,  involved,  a  charge  which  injected  this  issue  into 
the  case  was  erroneous.    Gresham,  114/183. 

The  trial  court  properly  refused  a  request  to  give  a  charge  which 
was  not  applicable  to  the  evidence  in  the  case.  Standard  G>ttoa 
Mills  V.  Cheatham,  125/649. 

The  court  may  present  a  defense  of  the  defendant  most  strongly 
by  excluding  from  the  consideration  of  the  jury  all  liability  under 
the  plaintiff's  claim  of  right  of  recovery  as  to  that  matter.  Mer- 
chants &  Miners  Transportation  Co.  v,  Corcoran,  4  G.  A.  654. 

In  McKinney,  118/535,  it  was  held  that  where  the  judge  states 
fully  and  accurately  the  law  applicable  to  the  issues  involved,  the 
mere  failure  to  call  the  attention  of  the  jury  in  specific  terms  to 
the  contentions  of  the  parties  as  shown  by  the  pleadings,  and  to 
explain  these  contentions  to  them,  will  not,  unless  it  is  plain  that 
the  omission  resulted  in  injury  to  the  losing  party,  require  the 
granting  of  a  new  trial.  Cobb,  J.,  said:  "Complaint  is  made  that 
tfie  court  erred  in  charging  the  jury  as  follows :  'The  specific  acts 
of  n^ligence  alleged  by  plaintifiF  are  set  out  in  his  declaration  and 
in  an  amendment  filed  to  it  You  will  have  tfiat  declaration  out 
with  you  in  your  jury-room,  with  the  amendment,  and  by  a  careful 
reading  of  it  you  will  see  the  various  acts  of  negligence  which  are 
alleged  by  the  plaintiff  in  this  case.'  The  assignment  of  error  upon 
this  charge  is  that  it  was  the  duty  of  the  court  to  state  the  conten- 
tions of  the  parties  and  explain  them  to  the  jury,  and  that  it  was 
error  to  instruct  them  simply  tfiat  they  might  ascertain  these  con- 
tentions from  an  inspection  of  the  pleadings.  In  Findley,  76/311 
(3),  it  was  held:  'It  is  the  right  and  duty  of  the  presiding  judge 
to  state  to  the  jury  the  several  contentions  between  the  parties,  the 
only  restriction  being  that  he  shall  state  them  fairly  to  each  side.' 
In  that  case  complaint  was  made  because  the  court  stated  to  the 
jury  the  contentions  of  the  parties,  and  tiie  ruling  made  was,  in 
effect,  simply  that  it  was  proper  for  the  judge  to  do  this,  being 
careful  to  state  the  contentions  of  both  parties  fairly.  It  certainly 
can  not  be  held  that  in  every  case  the  mere  failure  of  the  judge  to 
state  the  contentions  of  the  parties  in  his  own  language  is  such  an 
error  as  requires  the  granting  of  a  new  trial.  If  a  case  should  arise 
where  the  omission  plainly  operated  to  the  prejudice  of  the  losing 
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party,  a  new  trial  might  be  required,  but  the  present  record  pre- 
sents no  such  case.  The  case  of  Sackett  v.  Stone,  115/466,  was  a 
case  of  this  character.  The  really  important  thing  is  for  the  judge 
to  give  the  jury  clearly  and  fairly  the  law  applicable  to  the  issues 
involved ;  and  if  he  does  this,  his  failure  to  formally  state  the  con- 
tentions as  shown  by  the  pleadings  will  not,  as  a  general  rule,  be 
cause  for  a  new  trial."  Cited,  120/226;  129/207;  129/685; 
130/659;  132/561. 

If  the  court  correctly  instructs  the  jury  as  to  the  law  applicable 
to  the  issues  involved  in  the  case,  mere  failure  to  "aflBrmatively" 
state  the  contentions  of  the  parties  as  shown  by  the  pleadings  is  not 
cause  for  a  new  trial.  Gomto,  129/204. 

Where,  in  a  suit  against  a  railway  company  on  account  of  a  per- 
sonal injury,  the  charge  of  the  court  nowhere  informed  the  jury 
what  were  the  issues  or  contentions  between  the  parties,  made  by 
the  pleadings  or  evidence,  and  the  charge  given  consisted  almost 
entirely  of  abstract  principles  of  law,  and  they  were  not  so  accu- 
rately applied  to  the  case  as  to  render  it  probable  that  the  jury  ap- 
prehended what  were  the  issues,  or  that  the  omission  to  instruct 
them  on  that  subject  was  harmless,  a  new  trial  will  be  granted. 
Atkinson,  J.,  said:  "The  charge  of  the  court  nowhere  stated  to 
the  jury  what  were  the  issues  or  contentions  between  the  parties. 
It  did  not  even  refer  them  to  the  pleadings  to  ascertain  the  allega- 
tions of  the  parties,  as  has  sometimes  been  done.  McKinney, 
118/535  (45  S.  E.  430);  Bagwell,  107/157  (33  S.  E.  191).  It 
made  no  reference  to  the  pleadings,  except  that  it  c(Hnmenced  in 
these  words:  'When  a  railroad  company,  in  the  operation  of  its 
cars,  injures  the  person  of  any  one,  that  person  is  entitled  to  re- 
cover damages,  unless  the  railroad  company  can  show  that,  in  the 
operation  of  its  cars,  its  employees  were  in  the  exercise  of  ordinary 
and  reasonable  care  and  diligence,  the  presumption  being  against 
the  railroad  company — ^in  the  event  the  plaintiflF  proves  his  declara- 
tion as  laid.'  This  could  hardly  be  taken  as  even  referring  the  jury 
to  the  pleadings  to  ascertain  the  issues  between  the  parties.  The 
charge  consists  almost  entirely  of  statements  of  abstract  principles 
of  law,  and  we  can  not  say  that  it  was  sufficiently  explicit,  in  con- 
cretely applying  the  law  to  the  case,  to  suH)ly  the  omission  of  any 
statement  to  them  as  to  what  were  the  real  contentions  between  the 
parties  as  presented  by  the  pleadings  and  evidence.  Where  the 
judge  informs  the  jury  what  the  substantial  contentions  are  and 
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gives  the  law  applicable  to  the  case,  although  it  may  be  somewhat 
generally  stated,  if  parties  desire  more  specific  instructions  given 
to  the  jury,  they  should  make  proper  requests  therefor.  An  omis- 
sion to  state  in  express  terms  the  contentions  of  the  parties  may 
sometimes  be  cured  by  such  a  concrete  application  of  the  law  to 
the  facts  of  the  case  as  that  the  jury  would  clearly  understand  the 
respective  positions  and  the  law  applicable  thereto.  But  a  mere 
general  statement  of  abstract  rules  of  law  will  not  suffice,  in  the 
absence  of  any  statement  whatever  of  the  issues  arising  from  the 
pleadings  and  evidence."     Jackson,  132/559. 

It  is  not  error  for  the  trial  judge,  in  charging  the  jury,  to  sum- 
marize the  pleadings  and  instruct  them  that  "that  makes  the  issue 
that  you  are  sworn  and  empanelled  to  pass  upon,"  without  further 
charging  them  upon  a  theory  of  defense  not  set  up  in  the  defend- 
ant's plea,  and  upon  which  a  charge  is  not  requested  by  counsel  and 
is  not  demanded  by  the  evidence.  Eagle  and  Phenix  Mills  v. 
Herron,  119/389. 

In  Bishop,  132/37,  it  was  held  that  where  it  is  complained  that 
a  certain  charge  is  "not  appropriate  nor  adjusted  to  the  evidence 
in  the  case,"  and  it  appears  from  the  record  that  there  was  evi- 
dence raising  the  question  dealt  with  in  the  charge,  the  exception 
is  without  merit.  There  is  a  difference  between  issue  and  evidence, 
and  the  requirement  that  the  judge  shall  instruct  the  jury  as  to  all 
the  issues  raised  does  not  impose  on  him  the  duty  of  singling  out 
particular  portions  of  the  evidence  and  charging  thereon.  In  the 
absence  of  a  special  request  the  judge  is  not  bound  to  instruct  the 
jury  as  to  the  effect  of  an  admission  by  either  party  to  the  record. 
Lattimore,  118/581. 

In  stating  the  contentions  upon  which  a  plaintiff  relies  for  a  re- 
covery, it  is  proper  for  the  trial  judge  to  confine  his  statement 
thereof  to  those  matters  which  it  is  necessary  that  the  plaintiff 
should  establish  by  proof ;  and  if  the  defendant  desires  any  instruc- 
tions given  the  jury  touching  admissions  made  in  the  plaintiffs 
pleadings,  an  appropriate  request  to  charge  in  regard  thereto  should 
be  presented.    Lasseter,  122/679.    Cited,  4  G.  A.  283. 

When  in  an  action  for  personal  injuries  the  original  petition  al- 
lies certain  acts  of  'negligence,  and  by  amendment  additional  acts 
of  negligence  are  alleged,  and  the  plaintiff  in  open  court  abandons 
all  right  to  recover  on  the  acts  of  negligence  alleged  in  the  original 
petition,  it  is  not  error  to  submit  tfie  case  to  the  jury  entirely  upon 
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the  issues  made  by  the  amendment,  making  no  reference  to  die 
issues  of  negligence  raised  by  the  original  petition.    Dukes,  121/787. 

When  the  defendant  filed  no  plea  other  than  to  deny  seriatim 
the  paragraphs  of  the  plaintiff's  petition,  and  the  court  fully  in- 
structed the  jury  that  sudi  denials  had  been  made,  an  assignment 
of  error  is  not  well  taken  which  complains  (especially  in  the  ab- 
sence of  any  written  request)  that  the  court  did  not  present  the 
defendant's  contenticms  in  a  manner  fuller  than  the  defendant 
pleaded  them ;  more  especially  is  this  true  where  the  court,  through- 
out the  charge,  stated  several  times  the  principles  of  law  applicable 
to  these  contentions.  Hill  v.  Ludden,  113/320  (3) ;  Pittsburgh 
Spring  Co.  v.  Smith,  115/764  (2).    Stanley,  1  G.  A.  487. 

Where  in  one  portion  of  the  charge  to  the  jury  the  court  cor- 
rectly states  one  of  the  contentions  of  the  losing  party,  the  mere 
failure  to  state  in  immediate  connection  therewith,  fully  and  plainly, 
other  contentions  of  such  party,  does  not  constitute  error.  To  show 
error  it  should  be  made  to  a{q>ear  that  nowhere  in  the  court's  in- 
structions were  the  contentions  of  the  party  complaining  stated 
with  sufficient  fullness  and  clearness.  Standard  G)tton  Mills  v. 
Cheatham,  125/649. 

It  was  error  for  the  court  to  charge  the  jury  that  the  defendant, 
as  a  part  of  its  defense,  contended  certain  things  whidi  in  fact 
were  outside  of  its  contention  and  not  relied  on  by  it;  and  such 
incorrect  statement  was  not  cured  by  the  fact  that  near  the  close 
of  a  charge  of  considerable  length  the  presiding  judge  again  stated 
to  the  jury  that  the  defendant  contended  certain  things,  less  in 
extent  tfian  the  former  statement,  but  which  he  did  not  withdraw 
or  modify,  so  that  the  jury  might  be  left  to  understand  that  bodi 
statements  were  correct.  There  being  no  contention  in  this  case 
that  the  master  failed  in  his  duty  as  to  using  ordinary  care  in  se- 
lecting fellow-servants,  or  that  it  knowingly  retained  incompetent 
servants,  it  was  error  to  charge  as  to  those  matters.  Fort  Valley 
Knitting  Mills  v.  Anderson,  124/909. 

Where  there  was  no  issue  in  the  case  involving  the  duty  of  the 
master  to  exercise  ordinary  care  in  the  selection  of  servants  and 
not  to  retain  them  after  knowledge  of  incompetency,  the  court 
should  not  have  charged  on  that  subject.  The  charge  should  not 
include  issues  not  in  the  case.  Southern  Cotton  Oil  Co.  v.  Skipper, 
125/368. 

The  reference  made  by  the  court  in  his  charge  to  one  of  the  con- 
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tentions  of  the  defendant  as  the  ''real  contention/'  while  an  inapt 
expression,  was  not,  in  the  light  of  the  whole  charge  and  the  facts 
of  the  case,  of  sudi  harmful  effect  to  the  defendant  as  to  require 
a  new  trial.    Cotter,  132/461. 

In  Joyner,  129/683,  it  was  held  that  the  charge  of  the  court  stated 
the  contentions  of  the  parties  fairly  and  with  sufficient  fullness  and 
clearness.  And  certain  inaccuracies  appearing  in  the  statement  of 
the  contentions  of  the  defendant  were  not  so  material  as  to  require 
the  grant  of  a  new  trial.  Beck,  J.,  said :  "While  it  is  undoubtedly 
true  that  the  ccmtentions  of  the  {daintiff  were  stated  more  at  lengtfi 
than  those  of  the  defendant,  it  can  not  be  inferred  from  this  fact 
tiiat  undue  stress  was  laid  upon  or  undue  prcnninence  given  to  the 
contentions  of  the  former.  In  the  first  place,  the  contentions,  so 
far  as  ajqpear  irom  the  pleadings  of  the  plaintiff,  are  set  forth  fully 
and  distinctly  in  his  petition,  properly  paragraphed,  and  the  defend- 
ant contented  itself,  as  it  had  a  right  to  do,  with  a  bare  denial  of 
the  all^fations  in  the  petition.  If  the  plaintiff's  case  requires  a 
full,  definite,  and  affirmative  all^;ation  of  certain  facts,  and  the 
defense  to  the  cause  of  action  as  stated  rests  upon  a  mere  denial 
of  the  allegations  in  the  petition,  and  the  trial  judge  stuns  up  the 
contentions  of  both  parties  by  a  fair  statement  of  the  material  al- 
l^faticms  in  the  petition,  and  then  states  that  these  all^;ations  are 
denied  by  the  defendant,  how  can  it  be  said  that  he  has  failed  to 
state  the  contentions  of  either  party?  But  in  the  case  at  bar  the 
judge,  after  setting  forth  in  his  instructions  to  the  jury  the  affirm- 
ative all^;ations  in  the  petition,  went  further  and  gave  in  substance 
the  contentions  of  the  defendant  as  developed  in  the  trial  of  the 
case;  and  it  would  seem  that  if  the  defendant  had  desired  a  more 
elaborate  statement  of  its  contentions,  a  timely  written  request 
therefor  should  have  been  offered.  In  the  case  of  Bagwell,  107/157, 
it  was  said,  'In  the  sixth  ground  of  the  motion  for  a  new  trial, 
complaint  is  made  that  the  court  erred  in  its  charge  in  stating  spe- 
cifically the  contentions  of  the  plaintiff,  as  set  out  in  the  declaration, 
and  in  regSLtd  to  the  contentions  of  the  defendant  merely  charged 
that  "You  win  also  have  the  answer  of  the  defendant  company,  and 
you  can  lock  to  that  for  its  contenticms."  While  the  contentions  of 
both  parties  should  be  stated  by  the  court  to  the  jury  with  equal  full- 
ness and  fairness,  yet  in  this  case  we  do  not  tiiink  the  plaintiff  in 
error  has  any  just  cause  of  complaint  in  this  respect,  as  the  court 
in  its  charge  fully,  fairly,  and  correctiy  stated  the  law  applicaUe  to 
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every  issue  in  the  case.  Moreover  the  answer  of  the  defendant 
was  simply  a  denial  of  the  allegations  in  the  declaration.' "  Cited, 
130/65a 

After  the  court  had  in  its  charge  twice  stated  fairly  and  expliddy 
all  the  specifications  of  negligence  alleged  against  the  defendant  in 
the  petition,  it  was  not  cause  for  a  new  trial  that  in  the  same  con- 
nection, and  while  instructing  the  jury  to  look  to  the  evidence  in 
order  to  ascertain  the  truth  as  to  each  allegation  and  contention, 
the  court  omitted  from  its  enumeration  of  such  allegations  one 
charge  of  negligence,  it  appearing  that  this  portion  of  the  charge 
closed  with  the  statement  that  "all  these  matters  and  all  these  con- 
tentions wherein  it  is  charged  that  the  defendant  company  was  n^- 
ligent  *  *  *  are  matters  entirely  for  you  to  pass  upon,**  under 
the  evidence  submitted  and  the  law  given  in  charge.  Sanders, 
123/763. 

Where  there  was  no  evidence  to  show  wilfulness,  recklessness, 
and  wantonness  on  the  part  of  the  employees  of  the  defendant,  the 
judge  should  not  have  referred  thereto  in  his  charge.  Jackson, 
132/559.    Cited,  132/817. 

The  petition  alleged  "That  said  injuries,  so  received  as  aforesaid, 
were  inflicted  upon  your  petitioner  wholly  by  the  negligence  of  the 
said  Central  of  Georgia  Railway  Company,  in  the  negligent  running 
of  its  cars  at  said  time  and  place,  and  in  the  negligent  failure  to  keep 
its  roadway  and  track  at  that  place  in  a  safe  condition  for  the  pass- 
age of  trains  thereon,''  and  the  allegation  in  regaLrd  to  the  failure  of 
the  defendant  to  keep  its  roadway  and  track  in  safe  condition  was 
stricken  upon  demurrer.  There  was  not  in  such  petition,  or  in  any 
amendment  allowed  by  the  court,  any  other  allegation  in  regard  to 
the  negligence  of  the  defendant  with  respect  to  the  condition  of 
such  "roadway  and  track."  Held,  that  where  upon  the  trial  the 
plaintiff  testified,  "When  I  was  going  over  the  car  I  got  throwed 
off;  it  struck  a  low  place  in  the  track.  The  car  was  running  when 
I  was  throwed  off.  The  low  place  caused  the  car  to  tilt  to  one  side, 
caused  it  to  go  down,"  it  was  error  to  charge,  "Gentlemen,  the  rule 
of  care  with  reference  to  the  condition  of  the  track  of  the  railroad 
company  is  that  of  ordinary  care."  Sudi  error  was  not  cured  by 
the  other  portions  of  the  charge  of  the  court  to  the  jury.  Bell, 
133/92. 

When  the  declaration  alleges  a  particular  act  of  negligence  on  the 
part  of  the  company  as  the  cause  of  the  homicide,  proof  of  other 
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acts  of  n^ligence  will  not  authorize  a  recovery  unless  the  jury  be 
satisfied,  from  the  evidence,  that  the  negligence  charged  has  been 
proven.  Our  law  requires  a  plaintiff  plainly  and  distinctly  to  set 
forth  his  cause  of  action.  And  if  one  bring  a  suit  based  on  one  set 
of  facts,  it  is  obviously  unfair  to  permit  him  to  recover  on  another 
dropped  out  incidentally,  and  perhaps  by  way  of  defense.  Oaks, 
52/410.    Cited,  97/769;  86/630. 

If  the  plaintiff  fell  into  the  hole  described  in  her  declaration, 
and  that  hole  was  caused  by  the  defendant's  negligence,  and  if  she 
could  not  have  avoided  it  by  the  exercise  of  ordinary  diligence,  she 
might  recover;  but  if  the  hole  into  which  she  fell  was  a  different 
one  from  that  described  in  the  declaration,  or  if  it  was  not  caused  by 
the  defendant's  negligence,  or  if  she  could  have  avoided  it  by  the 
use  of  ordinary  diligence,  she  could  not  recover.  Brunswick  Light 
Co.  V.  Gale,  91/813. 

In  Hill  V.  Callahan,  82/109,  the  plaintiff  brought  suit  to  recover 
for  the  homicide  of  her  husband,  an  employee  of  the  defendants,  who 
were  engaged  in  building  a  railroad.  The  declaration  alleged  in 
substance  that  the  defendants  ordered  her  husband  to  go  to  a  fire  and 
thaw  out  some  d3mamite ;  that  near  the  fire  a  box  of  d3mamite  caps 
had  been  placed  by  the  defendants,  in  a  negligent  manner,  so  near 
the  fire  that  there  was  danger  of  their  being  thrown  into  the  fire  or 
otherwise  exploded;  after  her  husband  reached  the  fire,  another  em- 
ployee rushed  by  and  caused  the  caps  to  fall  into  the  fire,  they  ex- 
ploded, and  without  fault  on  his  part,  and  on  account  of  the  negli- 
gence of  placing  the  caps  so  near  the  fire,  her  husband  was  killed. 
The  court  charged  the  jury:  "You  will  see  whether  the  dynamite 
caps  were  placed  there  by  order  of  defendants  or  their  agents  whom 
they  had  in  charge  of  these  explosives.  If  they  were  not  placed  there 
by  defendants,  or  their  agents  whom  they  had  in  charge  of  these  ex- 
plosives, the  defendants  would  not  be  responsible  for  the  accident." 
The  exception  to  this  charge  was  that  the  court  should  have  further 
charged  that  if  the  caps  negligently  left  the  possession  of  the  con- 
tractors or  their  employees  in  any  way,  it  would  have  been  negli- 
gence on  their  part,  whether  the  caps  were  placed  there  by  their 
order  or  not;  it  being  their  duty  to  see  that  the  caps  were  safely 
kept.  Simmons,  J.,  said :  "The  rule  of  pleading  is  that  the  plaintiff 
should  plainly,  fully,  and  distinctly  set  forth  his  cause  of  action.  It 
will  be  seen,  by  reference  to  the  declaration  in  this  case  above  set 
out,  that  the  plaintiff  fully  complied  with  this  rule.     The  acts  of 
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negligence  which  she  alleged  in  her  dedaratioa,  and  on  which  she 
relied  for  recovery,  were  the  placing  by  the  defendants,  either  by 
themselves  or  their  agents  or  employees,  of  those  dynamite  caps  so 
near  the  fire  as  to  be  dangerous.  This  is  repeated  time  and  again 
in  the  declaration.  These  were  the  acts  of  negligence  which  she 
called  upon  the  defendants  to  answer.  Upon  these  alone  she  sought 
to  recover.  No  amendment  was  made  by  her  during  the  progress 
of  the  trial  alleging  any  other  acts  of  negligence.  We  therefore  do 
not  think  that  the  court  erred  in  confining  her  in  his  charge  to  ihe 
acts  she  alleged  in  her  declaration.  The  pleadings  in  the  case  are 
contentions  of  the  parties.  They  make  the  issues  upon  which  evi- 
dence is  to  be  admitted,  and  on  which  the  court  is  to  instruct  the 
jury.  By  them  the  parties  must  stand  or  fall.  If  the  court  sulxnits 
only  these  issues  to  the  jury  in  his  charge,  it  is  not  error,  and  tfie 
parties  have  no  right  to  complain."    Cited,  107/136;   108/194. 

In  Nash,  81/580,  a  new  trial  was  not  granted  simply  on  account 
of  a  charge  by  the  court  which  seemed  to  authorize  a  recovery  upon 
proof  of  acts  of  negligence  not  charged  in  the  declaration,  it  appear- 
ing that  this  impression  was  not  intended  to  be  conveyed  by  the 
court  to  the  jury,  and  taking  the  entire  charge  together,  the  evident 
meaning  of  the  court  was  that  the  plaintiff  could  not  recover  except 
upon  proof  of  the  specific  all^;ations  in  the  declaration.  Gted, 
86/631;  97/769;  119/845. 

A  plaintiff  suing  to  recover  damages  for  personal  injuries  must 
prevail,  if  at  all,  by  proving  the  specific  acts  of  n^gence  with 
which  the  defendant  is  charged.  Evans,  J.,  said :  ^'It  is  insisted  that 
the  court  committed  error  in  failing  to  charge  that  when  the  em- 
ployees of  a  railway  company  attempt  to  assist  a  passenger  in  alight- 
ing from  its  cars,  it  is  incumbent  upon  them  to  render  pn^>er  as- 
sistance, and  a  failure  on  their  part  to  do  so  would  be  n^igence. 
A  plaintiff  must  recover,  if  at  all,  upon  the  allegations  of  n^igttce 
pleaded.  In  the  petition  filed  in  the  present  case,  and  subsequently 
amended,  there  was  no  suggestion  that  any  employee  of  the  com- 
pany was  negligent  in  rendering  improper  assistance  to  the  plaintiff. 
Indeed  she  alleged  that  the  conductor  was  n^ligent  in  failing  to 
offer  her  any  assistance  at  all  or  to  catch  her  when  she  fell.  Nor 
would  the  evidence  have  warranted  an  amendment  setting  up  as  a 
ground  of  negligence  any  act  of  the  company's  employees  in  attempt- 
ing to  assist  the  plaintiff  in  alighting."  In  a  suit  to  recover  dam- 
ages for  personal  injuries  allied  to  have  been  sustained  by  reason 
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of  n^ligence  cm  the  part  of  the  defendant,  the  plaintiff  must  re- 
cover, if  at  all,  upon  proof  establishing  the  specific  acts  of  n^li- 
gence  alleged  in  his  petition.  Weekly,  124/384.  Cited,  129/370; 
3  G.  A.  274,  346. 

The  plaintiff  based  his  right  of  action  against  the  defendant  upon 
the  negligence  of  the  latter's  employees  in  suddenly  and  violently 
starting  a  car  (which  had  been  stopped  upon  a  signal  given  by  the 
plaintiff,  who  was  attempting  to  board  the  car)  without  giving  him 
reasonable  opportunity  to  board  it  in  safety;  in  consequence  of 
which  n^ligent  act  he  was  thrown  to  the  ground  and  injured ;  and 
it  was  error  for  the  court,  after  having  properly  charged  upon  this 
(which  was  the  sole  theory  of  the  plaintiff,  as  aiq>ears  from  the 
petition),  to  so  charge  the  jury  as  in  effect  to  authorize  them  to  find 
for  him  upon  a  state  of  facts  entirely  different  from  those  upon 
which,  by  his  pleadings  and  evidence,  he  rested  his  right  to  a  re- 
covery.   McQelland,  128/87. 

The  presumption  of  n^ligence  arising  by  operation  of  law  Code, 
§  2780  (2321)  is  a  rule  of  evidence,  and  has  no  application  to  a 
plaintiff's  petition.  A  plaintiff  must  allege  sufficient  specific  acts 
of  negligence,  as  to  the  injured  party,  to  withstand  demurrer,  and 
can  recover  only  on  the  specific  acts  alleged.    Harden,  3  G.  A.  344, 

In  a  suit  for  damages  for  personal  injuries  occasioned  by  the 
negligence  of  the  defendant,  the  plaintiff  can  not  recover  except 
upon  the  acts  of  negligence  set  out  in  his  declaration.  It  is  there- 
fore error  to  give  the  jury  instructi<Mis  to  the  effect  that,  if  the  de- 
fendant was  not  guilty  of  the  acts  of  negligence  alleged,  still  the 
plaintiff  might  recover  if  the  defendant  were  in  other  respects  n^- 
ligent.    Georgia  Brewing  Association  v.  Henderson,  117/480. 

Where  the  plaintiff's  declaration  and  the  evidence  in  support  of 
it  tended  to  make  a  case  of  a  willful  tort  on  the  part  of  a  street-car 
conductor,  committed  on  a  passenger  by  forcibly  pushing  or  kicking 
her  off  the  car,  and  the  evidence  on  behalf  of  the  defendant  tended 
to  show  that  after  the  car  had  stopped  a  sufficient  length  of  time 
and  signals  had  been  given,  and,  upon  her  failure  to  alight,  it  had 
moved  on,  she  voluntarily  stepped  from  the  car  and  was  injured,  it 
was  error  to  so  charge  the  jury  as  in  effect  to  authorize  them  to 
find  in  favor  of  the  plaintiff  if  she  was  not  in  fact  wilfully  ejected 
from  the  car,  but  was  injured  by  reason  of  negligence  on  the  part 
of  the  conductor  in  not  allowing  sufficient  opportunity  for  a  passen- 
ger to  leave  the  car.    McElvey,  126/491.    Cited,  128/89. 
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In  Moran,  116/441,  Simmons,  C.  J.,  said:  "On  the  argument  of 
the  case  before  this  court,  counsel  fcM"  the  defendant  in  error  laid 
great  stress  upon  the  fact  that  the  evidence  disclosed  that  the  car 
was  furnished  with  a  brake  which  was  out  of  order,  and  upon  the 
further  fact  that  Jackson  was  not  shown  to  have  been  aware  of  its 
defective  condition.  We  can  not,  however,  uphold  the  verdict  on 
the  ground  that  the  company  was  negligent  in  the  respect  just  in- 
dicated, for  the  reason  that  the  plaintiff  nowhere  in  her  petition 
makes  mention  of  the  defective  condition  of  the  brake,  or  predicates 
her  alleged  right  to  recover  on  the  theory  which  her  coimsel  for  the 
first  time  urge  before  us.  That  a  plaintiff  must  recover,  if  at  all, 
upon  the  case  made  by  his  pleadings,  is  an  axiom  which  we  are  not 
at  liberty  to  overlook  or  disregard." 

The  court  below  having  charged  the  jury,  "If  the  plaintiff  re- 
covers in  this  case,  I  charge  you  that  she  must  recover  upon  proof 
of  acts  of  negligence  set  out  and  alleged  in  the  declaration,"  it  was 
not  necessary  for  the  court  to  add  this  qualification  to  every  propo- 
sition of  law  which  he  charged,  when  instructing  the  jury  as  to 
what  state  of  facts  would  authorize  them  to  find  for  or  against  the 
defendant.    Allen,  130/656. 

Where  the  presiding  judge,  at  one  part  of  the  charge  on  the  sub- 
ject of  the  presumption  arising  from  proof  of  injury  from  the  run- 
ning of  the  cars  of  a  railroad  company,  or  the  acts  of  persons  in 
its  emplojmient,  did  not  limit  such  presumption  to  the  specific  acts 
of  negligence  alleged,  but  in  his  general  charge  did  clearly  and 
specifically  confine  the  jury  to  the  consideration  of  such  specifica- 
tions of  n^ligence,  this  furnishes  no  ground  for  a  new  trial.  Reeves, 
123/697.    Cited,  129/370. 

It  was  held  in  Snowball,  130/83,  that  the  excluded  evidence  was 
irrelevant,  and  did  not  illustrate  any  issue  made  by  the  pleadings. 
Evans,  P.  J.,  said :  "The  court  properly  rejected  evidence  offered 
to  prove  a  state  of  facts  from  which  an  inference  could  be  drawn 
that  the  raikoad  company  had  impliedly  licensed  the  general  public 
in  using  a  path  on  its  right  of  way  alongside  its  track.  The  petition 
alleged  that  the  plaintiff's  husband  was  killed  on  the  public-road 
crossing.  The  probata  should  agree  with  what  is  all^;ed.  The  re- 
jected evidence  was  irrelevant." 

If  the  substantial  law  covering  the  issues  made  by  the  pleadings 
and  evidence  is  given,  and  more  specific  instructions  are  desired 
by  either  party,  they  should  prefer  timely  requests  for  that  pur- 
pose. Jackson,  132/559. 
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A  charge  embracing  an  abstractly  correct  and  pertinent  legal 
principle  is  not  rendered  erroneous  by  a  failure  to  charge  scmie  other 
legsd  principle  applicable  to  the  case.    McGhee  v.  Young,  132/607. 

It  is  not  error  to  refuse  a  written  request  to  charge,  when  such 
request,  so  far  as  it  is  legal  and  pertinent,  has  already  been  suffi- 
ciently covered  in  the  court's  general  charge.    Jackson,  132/559. 

A  charge  which  manifestly,  from  the  evidence,  does  not  mislead 
the  jury,  is  not  ground  for  a  new  trial,  though  it  may  have  been 
inapplicable  to  the  facts  of  the  case.  The  error  may  be  treated  as 
harmless.    Reynolds,  126/657. 

Where  both  parties  by  their  evidence  make  it  clear  and  undis- 
puted that  the  plaintiff  was  injured,  it  is  not  reversible  error  fc«- 
the  court,  in  the  charge  to  the  jury,  to  assume  the  existence  of  the 
injury  as  not  being  in  issue.  This  is  especially  true  where  the  de- 
fendant's counsel,  in  his  written  requests  to  charge,  likewise  as- 
sumes such  fact.    Stanley,  1  G.  A.  487. 

662.   No  substantial  variance  in  these  cases. 

An  allied  variance,  in  that  the  allegation  was  that  the  defendant 
placed  in  his  show-window  certain  viands  and  other  things  tending 
to  tempt  a  passer-by  to  look  into  the  window,  whereas  the  proof 
showed  that  the  window  did  not  contain  such  things  as  was  alleged, 
oysters,  boxes,  etc.,  is  not  material  to  the  merits.  Folsom  v.  Lewis, 
85/146. 

The  declaration  alleging  that  the  plaintiff's  hand  was  crushed  and 
injured  by  the  falling  of  an  eccentric  upon  it,  proof  that  the  eccentric 
in  falling  knocked  his  hand  upward,  and  crushed  it  against  other 
machinery,  was  not  so  far  inconsistent  with  the  declaration  as  to 
constitute  a  substantial  variance  between  the  allegata  and  probata, 
but  it  would  have  been  better  to  amend  the  declaration  so  as  to 
make  it  conform  accurately  to  the  evidence.  Miller,  90/571. 

The  declaration  alleging  that  the  plaintiff  became  entangled  in  a 
coil  of  telephone-wire  belonging  to  the  defendant,  which  it  had  neg- 
ligently left  lying  or  hanging  in  the  street,  and  that,  the  wire  becom- 
ing entangled  in  her  clothing,  she  was  thrown  violently  on  the 
pavement  and  injured,  and  the  evidence  showing  that  one  end  of 
the  wire  was  fastened  to  a  pole  and  the  other  to  a  tree,  that  it 
was  about  six  or  seven  inches  from  the  ground,  that  a  parcel  of  it 
was  tangled  up,  and  that  the  plaintiff  became  entangled  in  it,  and 
tripped  and  fell  over  it,  there  was  no  substantial  variance  between 
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the  allegata  and  the  probata  as  to  the  manner  in  which  the  injmy 
was  occasioned.    Southern  Bell  Telephone  Co.  v.  Lyndi,  95/529. 

In  Tankersley,  3  G.  A.  548,  it  was  held  that  there  is  no  material 
variance  between  the  allegations  and  the  proof,  as  to  how  the  injury 
occurred.  Hill,  C.  J.,  said :  "The  petition  alleges,  that  the  plaintiff 
was  on  the  crossing  and  in  the  act  of  crossing,  when  the  train  ap- 
proached suddenly,  frightening  his  mule,  and  the  mule  ran  down 
the  track  (meaning  down  on  the  track  itself) ;  and  that  the  wagon 
was  overturned  and  he  was  thrown  out  of  the  same.  The  evidence 
of  the  plaintiff,  pertinent  to  these  all^ations,  is,  that  the  mule  was 
not  right  on  the  track,  but  was  almost  to  the  crossing,  and  he 
wheeled  to  the  left  and  ran  down  the  track,  by  the  side  of  the 
track,  and  'I  jumped  to  the  left  and  jerked  the  girls;  we  all  went 
out  tc^ther,  and  landed  on  the  ground.'  It  is  contended  that  there 
is  here  presented  a  fatal  variance  as  to  the  place  where  the  mule 
was  when  the  train  suddenly  approached,  in  what  direction  the  mule 
ran,  and  how  the  plaintiff  got  out  of  the  wagon ;  and  the  court  was 
requested  to  charge  in  effect  that  such  variance  was  fatal  and  would 
prevent  a  recovery.  We  do  not  concur  in  this  view.  On  the  con- 
trary, we  think  that  the  allegations  and  the  proof  on  this  point  are 
substantially  in  accord.  How  can  it  be  material  whether  the  mule 
was  on  the  track  or  near  the  track;  whether,  when  frightened,  he 
ran  down  on  the  track  or  alcMigside  the  track;  or  whether  the  plain- 
tiff fell  out  of  the  wagon  or  jumped  out  of  the  wagon?  The  variance, 
to  be  fatal,  must  be  on  material  questions.  The  law  demands  unity 
only  in  essentials,  and  is  satisfied  with  substance.''  Cited,  4  G. 
A.  317. 

In  a  suit  against  a  railroad  ccmipany  for  damages,  where  the 
petition  alleges  that  the  plaintiff  was  injured  while  in  a  freight- 
car,  unloading  freight  into  a  wagon,  and  where  the  proof  is  that 
the  plaintiff  was  injured  while  standing  in  the  freight-car,  with  one 
foot  out  upon  the  wagon,  engaged  in  an  effort  to  remove  a  piece 
of  machinery  from  the  car  into  the  wagon,  there  is  no  such  variance 
between  the  proof  and  the  allegations  as  would  prevent  a  recovery. 
Upon  other  points  wherein  it  was  insisted  that  there  was  a  variance 
between  the  proof  and  the  pleadings,  though  conflicting,  there  was 
some  evidence  fully  sustaining  the  allegations,  thereby  avoiding  the 
question  of  variance.    Vamer,  129/844. 

Althought  there  may  be  a  variance  between  the  proof  and  the 
allegations  of  the  original  petition,  it  ceases  to  be  a  variance  when 
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fully  met  by  an  amendment.  Hill,  C.  J.,  said :  "We  do  not  think 
that  there  is  any  material  variance  between  the  all^ations  and  the 
proof.  It  is  contended  by  the  plaintiff  in  error  that  there  is  such 
a  variance  because  it  is  allied  that  the  car  moved  'forward/  and 
the  proof  of  the  plaintiff  is  that  the  car  moved  ^backward.'  The 
gist  of  the  n^ligence  charged  is  the  movement  of  the  car  when 
the  plaintiff  was  in  the  act  of  stepping  frcxn  the  running-board; 
and  whether  it  moved  forward  or  backward  is  immaterial,  if  in 
fact  it  did  move  at  that  time,  and  if  the  consequence  of  the  move- 
ment, whether  forward  or  backward,  was  to  throw  the  plaintiff  to 
the  ground.  The  law  requires  agreement  of  the  proof  with  a  ma- 
terial allegation ;  and  where  the  allegation  is  substantially  proved  any 
variance  as  to  immaterial  particulars  is  not  regarded.  Tankersley, 
3  G.  A.  548  (60  S.  E.  297) ;  Miller,  90/571  (16  S.  E.  939).  The 
petition  put  the  defendant  on  notice  that  the  injury  was  caused  by 
the  movement  of  the  car  while  the  plaintiff  was  in  the  act  of  alight- 
ing; and  whether  it  moved  forward  or  backward  did  not  in  any 
essential  respect  vary  on  this  point  the  case  presented  by  the  peti- 
tion. Besides,  the  record  fails  to  disclose  that  any  objection  was 
made  by  the  defendant  to  the  admission  of  this  testimony,  on  the 
ground  that  it  was  different  frcnn  the  allegations  of  the  petition; 
and  it  is  too  late  to  make  such  objection  after  the  verdict.  Barber, 
71/644;  Haiman  v.  Moses,  39/708;  Hubbard,  86/627  (12  S.  E. 
1020) ;  Miller,  supra.  But  any  objection  to  the  verdict  on  this 
ground  is  entirely  eliminated  by  the  amendment  to  the  petition. 
This  amendment  allied,  that  while  attempting  to  alight  from  the 
car,  the  plaintiff  was  thrown  therefrom,  by  the  car  being  moved 
without  notice  to  her,  and  that  her  injuries  were  caused  by  the 
defendant  in  moving  the  car  without  notice  to  her  while  she  was  in 
the  act  of  getting  off.  Under  this  allegation,  testimony  that  the 
car  moved  either  backward  or  forward  would  have  been  admissiUe.'' 
Lewis,  4  G.  A.  373. 

In  Smith,  113/629,  Lumpkin,  J.,  said:  "It  is  not  essential  that, 
in  an  action  for  a  tort  the  plaintiff  must  prove  the  conunission 
thereof  on  the  precise  day  allied  in  the  petition.  In  McElmurray, 
24/75,  it  was  held:  *If  in  a  proceeding  against  a  railroad  company 
it  is  alleged  that  the  injury  ccnnplained  of  was  committed  on  a 
different  day  from  that  shown  by  the  proof,  the  variance  is  not 
fatal'  There  it  was  allied  that  the  injury  was  inflicted  on  the 
fourth  day  of  the  month,  while  the  proof  showed  that  it  was  done 
on  tiie  fiftfi.    See  Sims,  111/820." 
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In  Murphy,  4  G.  A.  522,  it  was  held  that  where  the  plaintiff 
proves  his  case  as  originally  laid,  but,  in  order  to  avoid  the  effect 
of  testimony  introduced  by  the  defendant  in  contradictbn  of  it, 
subsequently  amends  the  petition,  and  thereby  brings  it  into  variance 
with  all  the  proof,  the  court  may,  at  least  as  against  exception  by  the 
plaintiff,  end  the  trial,  by  an  order  of  dismissal,  in  the  nature  of  a 
nonsuit  Powell,  J.,  said:  "The  amendment  related  back  to  the 
beginning  of  the  case.  The  plaintiff's  testimony  was  wholly  variant 
from  the  case  as  thus  laid.  The  defendant's  testimony  certainly  did 
not  make  out  a  case  for  the  plaintiff  but  showed  clearly  an  injury 
brought  about  by  her  own  fault.  It  was  manifestly  proper,  there- 
fore, that  the  court  should  give  the  case  some  such  direction  as 
would  refuse  the  plaintiff  a  favorable  judgment.  Usually  nonsuit 
is  the  proper  termination  of  a  trial  when  the  plaintiff's  recovery 
is  precluded  by  variance  between  the  case  as  laid  and  the  case  as 
proved;  and  the  direction  of  a  verdict  in  favor  of  the  defendant 
is  the  proper  termination  only  when  the  plaintiff  has  at  least  prima 
fade  proved  his  case  as  laid,  and  the  subsequent  evidence  has  ir- 
refragably  disproved  it.  Cf.  Proctor  v.  Blakely  Oil  Co.,  128/606 
(57  S.  E.  879).  In  the  usual  progress  of  a  trial  the  time  for  the 
moving  and  for  the  granting  of  a  nonsuit  is  when  the  plaintiff  first 
rests  his  case;  but  when,  as  in  the  present  instance,  nonsuit  has 
not  been  granted  at  that  time,  and  the  subsequent  course  of  the 
trial  retains  or  takes  on  such  shape  and  ccmdition  that  the  evidence 
remains  or  becomes  wholly  and  absolutely  in  conflict  with  the 
pleadings,  the  court  may,  without  error,  refuse  the  plaintiff  the 
privilege  of  going  to  the  jury,  and  may  end  the  case  by  a  judgment 
of  dismissal,  in  the  nature  of  a  nonsuit  Grand  Rapids  Co.  v. 
Morel,  110/321  (35  S.  E.  312) ;  Kelly  v.  Strouse,  116/894  (43  S. 
E.  280)."  Cited,  7  G.  A.  67. 

663.   Substantial  variance  in  these  cases. 

A  "jigger"  is  made  by  placing  two  rails,  or  pieces  of  lumber, 
sharpened  at  the  ends,  parallel  with  each  other,  of  the  same  width  of 
the  track  and  fastened  together  with  a  pivot  in  the  center.  It  is 
used  for  changing  a  hand-car  from  the  track  to  the  ttUTiout.  The 
car  is  placed  upon  it  and  turned  on  the  turnout  and  when  placed  on 
the  jigger  the  car  ought  to  balance.  A  declaration  alleged  that 
the  plaintiff  was  injured  by  carelessly  and  n^ligently  running  and 
pushing  a  certain  hand-car  upon  the  railroad-track.      The    court 
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bdow  over  objection  admitted  evidence  to  prove  that  plaintiff  was 
injured  in  consequence  of  the  defective  construction  of  a  jigger, 
the  pivot  of  the  jigger  being  four  inches  from  the  center.  The  testi- 
mony should  not  have  been  admitted,  as  there  was  no  allegation  of 
the  fact  in  the  declaration.    Thomas,  40/231. 

Where  the  plaintiff  alleged  that  when  crossing  at  night  a  little 
bridge  or  crossway  over  the  sidewalk  covering  a  ditch  two  feet  deep, 
he  stepped  in  a  hole  between  the  outer  planks  of  the  crossing  and 
the  earth,  fell  into  the  ditch,  and  was  injured;  and  the  only  act 
alleged  tending  to  charge  negligence  against  the  municipality  was 
that  the  bridge  was  badly  constructed;  and  the  evidence  showed 
that  the  place  where  he  was  injured  was  not  a  bridge,  but  a  sewer 
a  foot  and  a  half  under  the  ground,  and  that  he  was  injured  by 
stepping  into  a  hole  made  by  a  recent  rain  on  the  side  of  the 
sewer,  and  not  by  falling  through  the  bridge,  nor  on  account  of  its 
being  badly  constructed;  a  verdict  in  his  favor  was  contrary  to 
law,  the  state  of  facts  on  which  he  recovered  being  different  from 
Aat  alleged  in  the  declaration.  Mayor,  etc.  v,  Wilson,  82/206. 
Cited,  86/631. 

An  allegation  that  the  railroad  company  was  negligent  in  not  hav- 
ing a  key  placed  in  the  bolt  which  fastened  the  tender  of  the  en- 
gine, in  consequence  of  which  the  bolt  came  out,  the  engine  and 
tender  separated,  and  the  fireman  was  thrown  between  them  to  the 
ground  and  injured,  is  not  supported  by  proof  that  the  bolt  w.as 
not  long  enough  to  go  through  so  as  to  be  keyed,  and  thereby  pre- 
vented from  coming  out,  and  that  the  train  was  stopped  and  the 
engineer  and  fireman  attempted  to  fasten  the  bolt,  but  it  was  so 
short  that  this  could  not  be  done.  Whether  on  proper  allegation 
there  could  be  a  recovery  is  not  decided.  Tompkins,  83/759.  Cited, 
86/631. 

Inasmuch,  however,  as  the  plaintiff  did  not  prove  his  case  as  laid 
in  his  petition,  but,  on  the  contrary,  even  by  his  own  testimony,  af- 
firmatively showed  that  he  could,  by  the  exercise  of  ordinary  care, 
have  avoided  the  injuries  for  which  he  sued,  and  that  the  same  were 
not  really  attributable  to  the  allied  negligence  of  the  railroad  com- 
pany, the  verdict  against  the  latter  was  unwarranted  and  should  be 
set  aside.  Barfield,  115/724;  118/256.  Cited,  123/237.  Dis., 
124/1052. 

Where  the  record  constrains  the  conclusion  by  this  court 'that  the 
plaintiff's  own  evidence  does  not  sustain  the  theory  set  up  in  her 
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declaration  (that  for  the  defendant  being  against  this  theory),  this 
court  must  hold  that  a  verdict  rendered  in  her  favor  is  an  illegal 
one,  and  reverse  the  judgment  of  the  court  'below  denying  the  de- 
fendant's motion  for  a  new  trial  containing  the  geno^  grounds. 
Hunt,  116/449.    Cited,  1  G.  A.  175. 

In  Stewart  v.  Mynatt,  135/637,  it  was  held  that  on  the  trial  of 
an  action  against  the  proprietors  of  a  public  skating  rink,  for  damr 
ages  for  personal  injuries  allied  to  have  been  sustained  by  the 
plaintiff  by  reason  of  the  n^ligence  of  the  defendants,  wherein  the 
defendants,  after  denying  generally  all  the  material  all^;ations  of 
the  petition,  pleaded  that  the  plaintiff's  injuries,  if  any,  were  caused 
by  her  own  n^ligence,  it  was  not  error  for  the  court  to  instruct 
the  jury,  the  plsuntiff  having  made  out  a  prima  facie  case,  that  "The 
burden  is  on  the  defendants  to  establish  by  a  preponderance  of  the 
testimony  that  the  plaintiff  is  guilty  of  any  negligence  which  caused 
her  injuries."  Fish,  C.  J.,  said :  "This  is  not  a  case  where  the  plain- 
tiff alleged  certain  acts  of  negligence  on  the  part  of  the  defendants, 
whereby  the  plaintiff  was  injured  and  damaged  as  specifically  set 
forth,  and  where  the  defendants  merely  denied  all  of  plaintiff's  al- 
legations in  respect  to  the  defendants'  n^^ligence  and  as  to  plain- 
tiff's injuries,  which  would  be  in  effect  a  plea  of  the  general  issue* 
In  that  kind  of  a  case  evidence  in  behalf  of  the  defendant,  which 
would  equally  balance  the  plaintiff's  evidence,  would  be  sufficient 
to  defeat  the  action.  In  the  case  now  before  us  the  defendants  not 
only  denied  all  the  material  all^fations  in  the  plaintiff's  petition, 
but  set  up  an  affirmative  defense  that  the  plaintiff's  injuries,  if  any, 
were  caused  by  her  own  negligence.  Therefore,  in  accordance  with 
the  rule  that  'The  burden  of  proof  generally  lies  upon  the  party 
asserting  or  affirming  a  fact,  and  to  the  existence  of  whose  case  or 
defense  the  proving  of  such  fact  is  essential  (Code  of  1910,  § 
5746),  the  burden  rested  upon  the  defendants,  after  the  plaintiff 
had  made  out  a  prima  facie  case,  to  show  by  a  preponderance  of  the 
evidence,  in  order  to  sustain  their  plea,  that  the  plaintiff's  injuries 
were  caused  by  her  own  n^ligence.  When  the  plaintiff  submitted 
evidence  of  the  negligence  of  the  defendants,  as  allied  in  her  peti- 
tion, and  that  her  injuries  as  set  forth  were  caused  thereby,  and 
such  evidence  was  sufficient  to  take  the  case  to  the  jury,  then  she 
made  out  a  prima  fade  case,  and  was  not  bound  to  go  further  and 
show  her  own  diligence.  Whether  or  not  by  the  exercise  of  ordi- 
nary care  the  plaintiff  could  have  {x-evented   the   injuries   was  a 
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matter  of  defense.  Evans,  87/673,  675  (13  S.  E.  580),  and  authori- 
ties dted;  City  Council  of  Augusta  v.  Hudson,  88/600  (15  S.  E. 
678).    See  Brandenburg,  129/115  (58  S.  E  658)." 

664.   Oonrt  should  charge  as  to  evidence  in  without  objec- 
tion. 

Although  the  allegations  in  a  declaration  may  not  warrant  the 
introduction  of  certain  evidence  to  establish  a  claim  on  the  part  of 
the  plaintiff,  yet  if  it  be  introduced  without  objection,  it  is  proper 
for  the  court  to  charge  as  to  its  legal  effect  In  a  suit  against  a  rail- 
road company  for  causing  the  destruction  by  fire  of  the  plaintiff's 
fences  and  crops,  by  the  careless  running  of  its  engines,  evidence 
having  been  admitted  without  objection  to  show  that  the  grass  on 
the  right  of  way  of  the  railroad  was  set  on  fire  by  sparks  from  the 
engine,  and  that  from  this  the  fences  of  the  plaintiff  were  burned, 
such  evidence  tended  to  show  negligence  on  the  part  of  the  railroad. 
Lawrence,  74/534.    Qted,  90/659. 

In  Ratteree  v.  Chapman,  79/S7Ay  Simmons,  J.,  said :  "While  the 
declaration  does  not  charge,  in  words,  that  the  injuries  were  permar 
nent,  yet  from  the  all^ations  therein,  it  might  properly  be  so  con- 
strued Evidence  as  to  the  injuries  being  permanent  was  admitted 
without  objection.  If  proof  be  allowed  to  go  to  the  jury 
without  objection,  outside  of  those  allied,  we  hardly  think  that  the 
plaintiff  should  be  held  strictly  to  the  all^iata ;  no  objection  having 
been  made  to  the  admission  of  the  evidence,  and  no  motion  to 
rule  it  out  The  reason  is  obvious  after  verdict,  because,  by  amend- 
ment, the  declaration  could  have  been  amended  so  as  to  cover  the 
admitted  aUegations."    Cited,  126/61;  117/461. 

In  Attaway,  90/656,  the  plaintiff  allied  that  his  injury  was 
caused  by  a  piece  of  steel  which  flew  into  his  eye  in  consequence  of 
the  n^ligent  use  of  defective  tools  by  the  overseer  under  whom  he 
was  working.  The  plaintiff's  evidence  tended  to  show  that  the 
negligence  consisted  in  the  manner  of  using  them,  as  well  as  in  the 
foct  of  having  used  them  in  their  defective  condition,  and  this  evi- 
dence was  not  objected  to  at  the  trial.  The  court  instructed  the 
jury  as  to  the  right  to  recover  for  negligence  in  the  manner  of  hand- 
ling the  tools,  as  well  as  n^ligence  in  having  used  them  in  a  de- 
fective condition.  It  was  held  that  where  the  declaration  alleged 
that  the  plaintiff  was  injured  by  the  defendant's  n^igence  in  using 
certain  defective  tools,  the  court  was  authorized  to  charge  as  to 
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n^ligence  in  using  them  in  an  unskillful  manner  especially  as  the 
plaintiff  was  allowed  to  introduce  evidence  on  this  point  without 
objection.  Simmons,  J.,  said:  "If  the  allegations  in  the  declara- 
tion did  not  cover  negligence  in  the  latter  respect  as  well  as  in  the 
former,  the  defendant  ought  to  have  objected,  or  moved  to  rule  it 
out.  Had  it  done  so,  it  would  have  been  allowable  for  the  plaintiff 
to  amend  so  as  to  make  the  declaration  more  specific;  but,  as  the 
evidence  on  this  point  was  allowed  to  come  into  the  case  and  re- 
main in  it  without  objection,  the  court  was  authorized  to  charge 
the  jury  upon  the  case  as  developed  by  the  proof.  Where  a  party 
permits  evidence  to  go  to  the  jury  without  objection,  upon  a  decla- 
ration that  is  ambiguous,  and  the  jury  find  on  such  evidence,  the 
party  is  not  entitled  to  a  new  trial  on  the  ground  that  the  evidence 
does  not  correspond  with  the  declaraticHi,  if  the  declaration  could, 
by  amendment,  have  been  made  to  clearly  cover  the  evidence ;  and 
certainly,  if  the  jury  could  consider  the  evidence,  the  court  was  au- 
thorized to  charge  upon  it  as  a  part  of  the  case.  Cited,  97/669; 
119/146. 

By  Lamar,  J.,  in  Grogan,  117/461 :  "Where  in  a  suit  for  personal 
injuries  damages  are  claimed  for  incapacity  to  labor,  and  for  suf- 
fering, up  to  the  time  of  the  filing  of  the  suit,  but  without  objec- 
tion evidence  is  admitted  as  to  the  pain,  suffering,  and  incapacity  to 
labor,  up  to  the  time  of  the  trial,  and  the  judge  charges  on  such 
theory,  a  new  trial  will  not  be  granted.  If  objection  had  been 
made  at  the  time,  the  evidence  should  have  been  excluded,  or  the 
plaintiff  could  have  amended.    Ratteree  v.  Chapman,  79/574  (2)." 

666.  Evidence  admitted  without  objection  in  doubtful  cases. 

When  the  plaintiflfs  declaration  alleges  that  her  husband  was 
killed  in  a  specified  way  by  the  negligent  running  of  a  particular 
train  or  engine  of  a  railroad  company,  and  the  proof  shows  that  he 
was  killed  by  another  engine  of  the  company,  and  in  a  manner 
different  from  that  alleged,  and  the  evidence  is  such  that,  in  any 
view  of  the  case,  the  plaintiff's  right  to  recover  is  very  doubtful,  a 
verdict  in  her  favor  should  be  set  aside.  Lumpkin,  J.,  said :  "The 
plaintiff's  declaration  alleges,  in  substance,  that  her  husband  was 
employed  as  a  track-hand  by  the  Central  Railroad  in  its  freight-yard 
at  Macon;  that  while  employed  and  engaged  on  one  of  its  tracks 
a  train  came  along  thereon,  and  it  became  necessary  for  him  to  step 
from  said  track  to  avoid  that  train;  that  he  did  so,  and  stepped 
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Upon  another  track  of  defendant,  and  was  run  over  and  instantly 
killed  by  another  engine  and  train  of  defendant  upon  the  latter 
track.  The  proof  showed  conclusively  that  deceased  was  walking 
along  a  track  of  the  railroad,  and  a  freight-engine  to  which  no  train 
was  attached  came  along  behind  him  on  that  track,  and  ran  over 
and  killed  him,  and  that  he  did  not  in  an  effort  to  avoid  said  engine, 
step  off  said  track  and  get  killed  by  an  engine  and  train  on  another 
track.  Evidence  showing  that  the  deceased  was  killed  by  a  differ- 
ent engine,  and  in  a  different  manner  from  that  alleged,  was  ad- 
mitted without  objection.  There  being,  then,  a  variance  between 
the  declaration  and  the  proof  as  to  the  circumstances  of  the  killing, 
and  the  evidence,  as  stated,  having  been  admitted  without  objection, 
the  question  is  presented  whether  or  not  a  verdict  in  plaintiff's 
favor,  based  on  proof  not  making  a  case  strictly  covered  by  the  al- 
legations of  the  declaration,  should  stand.  We  are  all  agreed  that 
in  a  case  like  this,  where  the  right  to  recover  is,  in  any  event,  doubt- 
ful, the  plaintiff  should  be  required  to  make  his  proof  correspond 
strictly  with  his  allegations.  That  is  to  say,  in  a  doubtful  case,  the 
defendant  is  entitled  to  all  his  legal  rights,  and,  accordingly,  to  be 
accurately  informed  by  the  declaration  upon  precisely  what  state 
of  facts,  and  for  what  kind  of  negligence,  the  plaintiff  seeks  to 
make  it  liable.  If  the  plaintiff's  right  to  recover  was  plain  and  mani- 
fest, the  rule  need  not  be  so  rigidly  enforced."  Hubbard,  86/623. 
Cited,  90/575,  660;  93/515;  119/845;  4  G.  A.  317. 

The  action  being  by  S.  Herrman  &  Bro.,  and  the  evidence  showing 
that  the  horse  belonged  to  S.  Herrman,  with  nothing  to  show  that 
the  brother  had  any  ownership  or  interest,  the  declaration  was  not 
supported  in  respect  to  the  plaintiffs  title ;  and,  as  the  evidence  left 
it  very  doubtful  whether  the  chief  injury  to  the  animal  resulted  from 
the  defendant's  negligence  or  from  some  unknown  cause,  the  court 
erred  in  not  granting  a  new  trial.    Herrman,  92/384. 

In  Fitzgerald,  108/507,  it  was  held  that  on  the  trial  of  an  action 
against  a  railroad  company  for  a  homicide  alleged  to  have  been 
caused  by  the  negligent  "kicking"  of  a  car,  it  was,  in  the  absence  of 
evidence  showing  that  a  "running  switch"  and  a  "kick"  were  the 
same  thing,  erroneous  to  admit  in  evidence  against  the  defendant 
one  of  its  rules  which  related  exclusively  to  running  switches.  The 
more  especially  is  this  true  if  it  affirmatively  appeared  from  the 
evidence  that  the  two  things  were  essentially  different. 

—26 
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566.  When  plaintiff  may  urge  negligence  not  declared  on. 

A  prima  facie  case  of  negligence  on  the  part  of  the  defendant, 
which  the  plaintiflTs  declaration  covers,  can  not  be  effectually  an- 
swered by  a  given  state  of  facts,  if  those  facts  involve  a  breach  of 
diligence  by  the  defendant  in  a  material  respect ;  and  such  breach  of 
diligence,  if  shown,  may  be  urged  by  the  plaintiff,  not  to  recover 
upon,  but  to  defeat  the  defendant's  justification,  although  no  refer- 
ence to  it  is  made  in  the  plaintiff's  pleadings.  Lumpkin,  J.,  said: 
"One  ground  of  the  motion  for  a  new  trial  assigned  as  error  the  re- 
fusal of  the  court  to  charge  the  following  written  request:  *The 
plaintiff  is  confined  to  the  allegations  of  negligence  made  in  the  pe- 
tition. There  is  no  allegation  of  negligence  respecting  the  com- 
pany's leaving  any  key  in  the  possession  of  any  employee,  and  you 
can  not  find  for  the  plaintiff  on  that  ground.'  It  is  true  that  the 
plaintiff  did  not  seek  to  recover  because  of  negligence  on  the  part 
of  defendant  in  improperly  leaving  one  of  its  switch-keys  in  the 
custody  of  a  discharged  employee ;  but  because  of  the  alleged  n^li- 
gent  misplacement  of  a  switch  which  caused  the  death  of  her  hus- 
band. The  plaintiff  proved  that  the  switch  was  misplaced,  and  that 
such  misplacement  was  the  cause  of  the  collision.  The  defendant 
sought  in  reply  to  show  that  the  misplacement  of  the  switch  was 
not  due  to  its  fault,  but  that  the  mischief  was  done  by  an  evil- 
disposed  person,  not  in  its  service.  The  plaintiff,  in  turn,  endeavored 
to  meet  tfiis  defense  by  proving  that  the  company  was  negligent  in 
affording  the  evil-disposed  person  an  oppOTtunity  to  carry  out  his 
designs,  and  in  not  taJdng  the  proper  steps  to  prevent  their  success- 
ful accomplishment;  in  other  words,  the  plaintiff  sought  to  break 
down  the  defense  of  the  ccMnpany  by  showing  that  the  facts  alleged 
and  proved  by  it  involved  a  breach  of  diligence  on  its  part  in  a 
material  respect.  It  is  quite  clear  to  our  minds  that  the  plaintiflF 
had  a  right  to  urge  such  breach  of  diligence,  not  as  a  distinct  basis 
of  recovery,  but  for  the  purpose  of  defeating  the  defendant's  justi- 
fication, and  this  the  plaintiff  could  do  although  she  had  not  in  her 
pleadings  made  any  special  reference  to  this  particular  negligence 
on  the  part  of  the  defendant"    Kane,  92/187.    Cited,  102/338. 

567.  Variance  as  to  the  emplojrment. 

A  petition  alleging  that  the  plaintiff  was  an  emplc^ee  of  the  de- 
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fendant,  and,  as  such,  sustained  personal  injuries,  through  the  de^ 
f  endant's  n^igence,  while  engaged  in  the  work  he  was  employed  to 
do,  is  not  sustained  by  evidence  showing  that  the  relation  of  master 
and  servant  did  not  exist  between  these  parties,  and  that  the  plaintiff 
was  really  the  servant  of  another  person,  and  was  doing  the  work  in 
question  tmder  his  employment  by  that  person.    Postell,  112/602. 
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CHAPTER  36. 

EVIDENCE. 

568.  Evidence,  relevancy  of,  Code,  §  5744  (5158). 
560.  Illustrations  of  the  doctrine. 

570.  Failure  to  produce  evidence.  Code,  §  574V  (5163). 

571.  Failure  to  produce  employees  or  witnesses. 

572.  Subject  continued. 

573.  Burden  of  proof.  Code,  §  5746  (5160). 

574.  When  the  burden  is  shifted. 

575.  Positive  and  negative  testimony.  Code,  §  5751  (5165). 

576.  The  rule  and  illustrations  of  it. 

577.  Positive  testimony  overcomes  consistent  circumstantial  testimony. 

578.  Tickets,  existence  of,  shown  by  parol. 
57».  Experts,  Code,  §  5876  (5287). 

580.  Laying  the  foundation  for  expert  testimony. 

581.  Mode  of  examining  an  expert. 

582.  Scope  of  the  rule  allowing  expert  testimony. 

583.  Illustrations  of  the  doctrine. 

584.  Books,  and  information  derived  from  them. 

585.  Opinions  of  witness,  Code,  §  5874  (5285). 

586.  Opinion  of  witness  when  facts  are  stated  on  which  it  is  based. 

587.  Injured  person  may  not  state  his  opinion  as  to  permanency  of  his 

injuries. 

588.  Opinion  of  the  plaintiff  as  to  his  damage. 
580.  Loss  of  ability  to  labor;  plaintiff's  opinion. 

500.  Opinion  without  stating  the  facts. 

501.  Opinion  as  to  how  far  a  train  would  knock  a  man. 
602.  Opinion  as  to  matter  of  fact. 

503.  Declarations  as  part  of  res  gestae. 

Declarations  Admissible  as  Part  of  the  Res  Gesta  of  the  Main  Fact  or 

Accident. 

594.  By  a  trespasser. 
505.  By  a  person  injured. 

596.  By  a  spectator. 

597.  By  a  party  to  a  fight. 

598.  Complaints  as  part  of  the  res  gestae  of  pain. 

599.  Statements  of  conductor,  engineer,  and  other  employees. 

600.  Declarations  of  agents. 

601.  Statements  by  president  of  construction  company. 

602.  Sayings  of  employee  offered  to  impeach  him. 

603.  Where  an  employee  was  a  mere  spectator. 

604.  Statements  parts  of  the  res  gestae  of  an  investigation. 

606.  Where  improper  admission  of  statements  no  cause  for  a  new  trial 
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606.  Acts  of  negligence  not  declared  on  admitted  as  part  of  res  gestae 

to  explain  conduct. 

607.  Admissions,  Code,  §  5784  (5107). 

608.  Their  weight  as  evidence. 
600.  Credibility  of  witnesses. 

610.  Impeachment  of  witnesses. 

611.  Examination  of  plaintiff  and  person  injured. 

612.  Jury  may  apply  their  knowledge  of  arithmetic. 

Mortality  and  Annuity  Tables  in  Estimating  Damages. 

613.  Mortality  and  annuity  tables  admissible  in  evidence. 

614.  The  foundation  for  their  admission  must  be  laid. 

615.  Further  foundation  must  be  laid. 

616.  The  value  of  the  tables  when  admitted. 

617.  The  tables. 

618.  Proper  method  of  using  the  tables. 

619.  A  consolidated  table. 

620.  Charges  that  should  not  be  omitted. 

621.  Errors  in  instructing  the  jury  that  did  not  mislead. 

622.  Dangerous  custom  offered  to  excuse  negligence. 

623.  Common  experience  and  general  custom  of  railroads,  when  inad- 

missible. 

624.  Habit  of  the  company  with  reference  to  a  stool  to  aid  in  alighting. 

625.  Usual   custom   of  pedestrians  in   crossing  the   street   in   front  of 

dummies. 

Ordinances, 

626.  Existence  of  an  ordinance  is  referred  to  the  jury. 

627.  Municipal  ordinance,  how  proved. 

628.  The  judge  should  construe  an  ordinance. 

620.  Reasonableness  or  unreasonableness,  how  determined. 

630.  Companies  and  employees  must  take  notice  of  ordinances. 

631.  Habitual  negligence  at  particular  times  and  places. 

632.  Habits  of  injured  person. 

633.  Plaintiff's  character  for  prudence  and  caution. 

634.  Evidence  to  show  recklessness  of  deceased. 

635.  Not  competent  for  plaintiff  to  testify  that  he  acted  cautiously. 

636.  Repairs  made  after  the  accident. 

637.  Others  injured  at  same  place  in  same  way. 

638.  Viewing  the  premises  by  the  jury. 

639.  Defective  engine  compared  with  other  engines  of  the  same  com- 

pany. 

640.  Speed  of  train,  what  it  was  just  before,  inadmissible. 

641.  Length  of  trains;  proof  of  average  length  not  admissible. 

642.  Reports  of  accidents. 

643.  Identifying  a  broken  axle. 

644.  Acceptance  of  ticket  as  agent  estops  denial  of  agency. 

645.  Change  of  road. 
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646.  Contract  releasing  defendant  from  responsibility. 

647.  Base  conduct  of  the  plaintiff. 

648.  Injured  person  incompetent  witness  when  engineer  is  dead. 

649.  Compelling  female  witnesses  to  come  into  court 

650.  Rule  of  railroad  commission  as  to  interstate  passage. 

651.  Agent  is  a  competent  witness,  Code,  §  3606  (3034). 

568.  Evidence,  releyanoy  of. 

The  evidence  must  relate  to  the  questions  being  tried  by  the 
jury,  and  bear  upon  them  either  directly  or  indirectly.  Irrelevant 
matter  should  be  excluded.    Code,  §  5744  (5158). 

569.  niiiBtrations  of  the  doctrine. 

In  Harris,  78/525,  it  was  held  that,  at  a  fc«tner  trial  a  different 
theory  of  defense  was  relied  on  was  not  relevant  as  matter  of  evi- 
dence, and  Bleckley,  C.  J.,  said:  "We  think  that  the  court  ruled 
properly  in  rejecting  this  evidence.  Just  as  the  plaintiff  may  vary  a 
line  of  attack  (and  did  it  in  this  case),  so  the  defendant  may  vary 
his  line  of  defense.  Taking  position  in  the  field,  and  fighting  one  in 
that  position,  will  not  prevent  a  change;  indeed,  in  the  same  trial 
the  defendant  may  not  only  urge  different  defenses,  but  contra- 
dictory defenses.  He  may  take  all  the  chances  in  his  favor,  just 
as  the  plaintiff  here  relied  upon  one  mode  of  killing  at  the  crossing 
and  another  by  falling  from  the  cars.  It  is  quite  right;  and  there 
ou^t  to  be  no  grudging  of  latitude  to  bring  out  the  truth,  all  the 
truth,  and  all  aspects  of  it."    Cited,  86/630. 

In  Owen,  90/265,  the  plaintiff  was  a  fireman  and  he  was  injured 
in  a  collision  of  trains.  He  alleged  that  his  train,  without  signal, 
notice  or  warning  of  any  kind  of  the  presence  of  another  train  or 
obstruction  on  the  track,  ran  into  a  local  freight-train  that  was 
standing  on  the  track  and  which  gave  no  notice  or  warning  of  any 
kind  to  approaching  trains  of  its  presence.  The  court  allowed  a 
witness  to  state  that  "the  agent  put  out  no  signal,  nor  gave  any 
warning  to  the  second  train ;  he  never  gave  any  at  all ;  if  he  did  I 
never  saw  it."  It  was  held  that  this  testimony  was  relevant  and  ad- 
missible under  the  allegations  in  the  declaration. 

In  Georgia  Cotton  Oil  Mill  Co.  v.  Jackson,  112/620,  it  was  held 
tliat  when  the  parties  to  an  action  on  trial  were  at  issue  as  to 
whether  or  not  a  machine  by  which  the  plaintiff  had  been  injured 
was,  at  the  time  he  was  hurt,  out  of  order,  and  (grating  in  a 
dangerous  manner,  evidence  tending  to  show  that  shortly  thereafter. 
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and  while  in  substantially  the  same  condition,  this  machine  operated 
in  a  similar  manner,  and  by  so  doing  injured  other  persons,  was 
relevant  Lumpkin,  P.  J.,  said :  "At  the  same  time  the  court  should 
have  instructed  the  jury  that  all  these  witnesses  stated  with  refer- 
ence to  this  matter  was  relevant  solely  upon  the  question  as  to  what 
was  the  condition  of  the  machine  at  the  time  the  plaintiff  was  in- 
jured." 

In  the  trial  of  an  action  for  damages  by  a  passenger  for  being 
compelled  to  ride  in  a  car  occupied  by  disorderly  passengers,  evi- 
dence that  the  conductor  in  charge  of  the  train  had,  prior  to  the  time 
that  the  plaintiff  became  a  passenger,  made  efforts  to  suppress  the 
disorder  was  irrelevant,  when  the  question  to  be  determined  was 
whether  such  conductor  was  diligent  in  the  suppression  of  dis- 
order  which  arose  after  the  plaintiff  became  a  passenger.  O'Bryan, 
112/127. 

In  Ware,  112/663,  a  husband  sued  for  the  loss  of  his  wife's 
services,  and  a  ground  in  the  motion  for  a  new  trial  was  that  the 
court  erred  in  allowing  one  of  the  witnesses  for  the  plaintiff  to 
testify  that  a  very  dim  light  was  kept  burning  in  Mrs.  Ware's  room 
<m  account  of  her  eyes,  the  objection  being  that  the  plaintiff  did  not 
all^e  in  his  petition  that  his  wife  had  sustained  any  injury  to  her 
eyes.  It  appears  from  the  record  that  on  the  trial  the  defendant  at- 
tempted to  show  that  Mrs.  Ware  had  not  been  seriously  injured, 
and  was  in  nowise  incapacitated  from  doing  her  ordinary  house- 
hold work.  To  this  end  men  were  employed  to  watch  her  room  at 
night,  and  these  witnesses  swore  that  the  room  occupied  by  Mrs. 
Ware  was  very  dimly  lighted.  The  evidence  objected  to  was  intro- 
duced for  the  purpose  of  removing  any  suspicion  of  fraud  that 
might  attach  to  plaintiff  on  account  of  this  dim  light,  and  also  as 
tending  to  show  that  the  witnesses  were  in  error  as  to  the  identity 
of  the  woman  whcmi  they  testified  to  having  seen  actively  engaged 
in  work  about  the  house.  It  was  held  that  tihough  the  petition  of  a 
husband  in  an  action  for  the  loss  of  his  wife's  services,  occasioned 
by  personal  injuries  tortiously  caused,  may  not  allege  that  a  par- 
ticular physical  infirmity  resulted  from  such  injuries,  proof  thereof 
may  be  received  if,  during  the  pr<^ess  of  the  trial,  the  same  be- 
comes collaterally  pertinent 

It  is  error  to  allow  a  witness  in  an  action  brought  to  recover  dam- 
ages for  an  insult,  alleged  to  have  been  given  on  a  street-car,  to 
testify  as  to  conduct  of  the  conductor  subsequent  to  the  transactions 
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alleged  in  the  petition,  and  disconnected  therewith.  An  objection  to 
such  testimony,  that  it  was  irrelevant  and  inadmissible,  should  have 
been  sustained.     Baker,  1  G.  A.  832. 

Where  the  condition  of  a  set  of  harness  is  the  subject  of  inquiry, 
it  is  error  to  overrule  a  proper  objecticm  to  evidence  as  to  the  con- 
dition of  a  set  of  harness  which  is  not  identified  as  the  one  under 
investigation.    Porter  Brewing  Ccxnpany  v.  Cooper,  116/171. 

It  being  a  material  matter  of  inquiry  as  to  what  was  the  condi- 
tion of  the  headlight  of  the  locomotive  of  the  defendant's  train  at 
the  time  it  was  alleged  to  have  struck  and  killed  the  plaintiffs  horse, 
to  recover  the  value  of  which  this  suit  was  brought,  evidence  tend- 
ing to  show  the  condition  of  the  light  at  a  point  four  or  five  miles 
distant  from  the  place  at  which  the  animal  was  killed  was  not  en- 
tirely irrelevant.    Hughes,  127/593. 

Where,  in  a  suit  against  a  railway  company  for  damages,  the 
jury  returns  a  verdict  in  favor  of  the  plaintiflf,  he  can  not  justly 
complain  of  an  erroneous  charge  touching  his  right  to  recover,  or 
of  any  other  error  which  did  not  operate  to  his  prejudice.  It  can 
not,  as  matter  of  law  or  of  fact,  be  assumed  by  a  reviewing  court 
that  in  such  a  case  the  jury  would  have  found  in  favor  of  the  plain- 
tiff a  larger  sum  as  dan^ges  had  not  the  trial  judge  improperly  ad- 
mitted proof  of  the  irrelevant  fact  that  all  of  the  capital  stock  of 
the  defendant  company  was  owned  by  a  single  individual  Peterson 
r.  Wadley  &  Mount  Vernon  R.  Co.,  117/390. 

On  trial  of  an  action  against  a  street-railroad  company,  for  dam- 
ages on  account  of  personal  injuries  received  by  the  plaintiff  while 
walking  across  a  trestle,  evidence  that  a  person  other  than  the  plain- 
tiff had  been  warned  to  keep  the  plaintiff  and  others  off  the  trestle 
was,  in  the  absence  of  anything  to  show  that  such  warning  was 
communicated  to  the  plaintiff  or  was  given  in  her  presence,  inadmis- 
sible to  bind  her  with  notice  that  the  general  public  was  not  al- 
lowed on  the  trestle ;  and,  being  irrelevant  to  any  issue  in  the  case^ 
it  was  not  admissible  as  foundation  for  an  impeachment  of  the  wit- 
ness.   Monk,  118/449. 

In  Renfroe,  115/774,  it  was  held,  that  a  petition  is  not,  for  a 
stated  reason,  legally  sufficient  affords  no  ground  for  rejecting  evi- 
dence directly  tending  to  establish  the  plaintiffs  allegations.  Fish,. 
J.,  said :  "Aiiother  ground  of  the  motion  for  a  new  trial  was,  that 
the  court  erred  in  permitting  the  plaintiff  to  prove,  over  defendant's 
objection,  the  various  items  of  damages  set  out  in  the  third  para- 
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graph  of  the  petition,  tfie  objection  to  the  admission  of  such  evi- 
dence being,  that  the  petition  'did  not  set  out  «the  cause  of  action  in 
orderly  paragraphs  and  itemize  the  various  items  of  damage  by  giv- 
ing the  amount  and  value  of  each.'  There  was  no  merit  in  this 
grotmd.  The  demurrer  to  the  petition  having  been  overruled,  the 
plaintiff  had  the  right  to  prove  her  case  as  laid.  The  evidence  ob- 
jected to  directly  tended  to  establish  the  allegations  of  the  petition. 
If  the  petition  was  defective,  demurrer  was  the  remedy ;  and  when 
the  demurrer  was  overruled,  error  should  have  been  assigned  upon 
such  ruling  in  the  manner  above  indicated." 

It  not  being  alleged  that  the  community  where  the  injury  hap- 
pened was  populous,  and  there  being  no  allegation  of  negligence  as 
to  the  running  of  the  train  through  a  thickly  populated  community, 
testimony  that  the  engineer  had  knowledge  that  the  place  where  the 
plaintiff  was  injured  was  in  a  populous  community  is  irrelevant. 
Hamnes,  135/68. 

In  Barnes,  113/212,  it  was  held  that,  proof  of  facts  collaterally 
pertinent  to  the  issue  on  trial  is,  though  they  are  not  alleged  in  the 
plaintiff's  petition,  admissible  in  his  behalf.  Lumpkin,  J.,  said: 
"The  plaintiff,  as  a  witness,  minutely  described  his  injuries  and 
after  stating  in  effect  that  they  were  very  severe,  testified  further 
that  he  had  never  recovered  from  them,  that  his  health  was  still 
seriously  impaired,  and  that  he  continued  to  suffer  constant  and 
intense  pain.  He  also  testified,  in  substance,  that  he  had  resumed, 
as  far  as  he  was  able,  his  ordinary  work.  In  this  connection  his 
counsel  asked  him  the  question,  'What  makes  you  work?*  and  he 
answered,  'I  have  got  to  do  it ;  I  have  a  wife  and  three  chil- 
dren to  support,  and  nothing  to  support  them  with  but  what 
I  make  by  my  work.'  Upon  objection  by  the  defendant's 
counsel  to  this  answer,  the  court  ruled  that  while  it  was  not 
material  how  many  children  the  plaintiff  had,  and  that  the 
jury  need  not  consider  that,  it  was  admissible  for  the  wit- 
ness to  state  that  he  had  a  family  to  support,  as  a  reason  why  he 
kept  up  his  work.  To  this  conclusion  we  agree.  The  contention  of 
counsel  for  the  company,  that  the  fact  that  Barnes  had  a  dependent 
family  in  no  way  bore  upon  his  right  to  recover  and  shed  no  light 
upon  the  measure  of  his  damages,  was  certainly  well  founded;  but 
this  fact  was  relevant  for  the  purpose  of  explaining  his  conduct, 
and,  under  the  drctmistances,  had  a  direct  bearing  upon  the  weight 
and  credibility  of  his  testimony.    He  was  on  the  stand  asking  the 
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jury  to  believe  that  he  was  then  and  there  still  a  suflferer  frcmi  the 
injuries  of  which  he*  ccmiplained,  and  at  the  same  time  informing 
them  that  he  had,  before  the  trial,  entered  upon  the  performance  of 
his  regular  work,  which  he  described  as  extremely  arduous  and 
laborious.  Did  he  not  thus  subject  himself  to  the  charge  of  insin- 
cerity in  claiming  that  he  had  not  been  restored  to  health  and  vigor? 
Who  could  fairly  say  he  did  not?  Why,  then,  was  it  not  Intimate 
and  proper  for  him  to  explain  this  apparent  inconsistency  by  stat- 
ing that  he  was  obliged  to  work  in  order  to  support  his  family? 
*  *  *  The  court  allowed  Barnes  to  testify  as  stated,  solely  for 
the  purpose  of  explaining  why,  though  professing  to  be  a  sick  and 
suffering  man,  he  kept  up  his  work.  It  would  have  been  entirely 
proper  for  the  defendant's  counsel  to  have  requested  a  distinct  in- 
struction that  the  jury  should  not  consider  this  testimony  for  any 
other  purpose.  This  end  could  not,  however,  be  legitimately  ac- 
complished by  objecting  to  the  testimony  as  irrelevant  and  inadmis- 
sible for  any  purpose  whatever.  At  the  time  he  was  injured  Barnes 
was,  and  for  many  years  previously  had  been,  the  official  stenog- 
rapher of  the  Macon  circuit ;  and  he  was,  when  the  trial  below  was 
had,  still  holding  this  office.  It  was  a  part  of  his  work  to  take  down 
stenographic  notes  of  testimony  and  afterwards  write  out  such  por- 
tions thereof  as  were  needed.  Over  an  objection  that  there  was  in 
his  petition  no  allegation  of  damages  'by  reason  of  the  emplo)rment 
of  t)^writers,'  he  was  permitted  to  testify  that  he  had  employed 
young  ladies  as  t3rpewriters,  and  that  he  was  then  paying  one  $25 
per  month.  While  Barnes  could  not,  of  course,  recover  damages 
for  which  he  had  not  sued,  it  was  allowable  for  him  to  support 
by  any  competent  testimony  an  allegation  distinctly  made  in  his 
petition  that,  because  of  his  injuries,  his  capacity  to  labor  had  been 
diminished.  He  had,  before  being  allowed  to  testify  as  just  stated, 
sworn  that  on  account  of  his  injuries  he  had  become  unable  to  do  in 
person  all  his  work,  and  could  no  longer  do  that  part  of  it  which 
necessitated  continued  use  of  a  typewriting  machine.  In  view  of  this, 
it  seems  clear  that  the  additional  proof  to  the  effect  that  he  was 
obliged  to  employ  help  at  least  tended  to  show  decreased  power  to 
labor,  and  the  cost  of  the  help  was  relevant  as  to  the  extent  of  the 
decrease.  No  point  was  made  that  the  cost  was  not  necessarily  the 
value  of  the  work  for  the  performance  of  which  Barnes  cwitracted. 
The  objection  was  simply  as  above  stated,  and  it  was  not  well 
taken.    If,  as  above  remarked,  counsel  for  the  defendant  had  de- 
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sired  to  have  the  jury  restricted  in  their  consideration  and  applica- 
tion of  this  testimony,  they  should  have  taken  the  course  there 
indicated/'    Cited,  115/724. 

When  the  defendant  to  a  case  goes  to  trial  on  the  petition  and 
answer,  and  does  not,  by  demurrer  or  appropriate  motion  in  the 
nature  thereof,  challenge  the  legal  sufficiency  of  the  petition,  it  is 
not  improper  to  try  the  case  accordingly.  Applying  this  well-settled 
rule  to  numerous  grounds  of  the  motion  for  a  new  trial  in  the  pres- 
ent case,  there  was  no  error  in  the  omissions  to  charge  or  in  the 
instructions  complained  of.  It  appears  from  the  motion  itself  that 
one  of  the  propositions,  the  failure  to  charge  which  is  complained 
of,  was  in  fact  given  to  the  jury,  and  the  omissions  to  charge  re- 
lated to  matters  which,  under  the  pleadings,  were  not  pertinent 
The  instructions  excepted  to,  whether  abstractly  correct  or  not, 
were  adjusted  to  the  pleadings  as  they  stood.    Barfield,  115/724. 

Since  ordinary  hearsay  testimony  is  not  only  inadmissible  but 
wholly  without  probative  value,  its  introduction  without  objection 
does  not  give  it  any  weight  or  force  whatever  in  establishing  a  fact 
LumiJdn,  P.  J.,  said:  "Such  testimony,  save  as  to  well  defined  ex- 
ceptions, is  inadmissible  for  any  purpose,  because  it  is  wholly  with- 
out probative  value.  The  fact  that  it  is  admitted  can  not  give  it 
<any  such  value.  In  other  words,  testimony  of  this  character  which 
does  not  come  within  any  of  the  exceptions  just  referred  to  is,  in 
legal  contemplation,  wholly  worthless,  and  has  been  so  regarded 
and  treated  through  all  the  ages  of  the  English  law.  While  a  party 
who  permits  hearsay  testimony  to  be  introduced  without  objection, 
or  who  has  himself  introduced  such  testimony,  will  not  be  heard  to 
complain  of  the  fact  that  it  went  to  the  jury,  and  must  suffer  what- 
ever disadvantage  may  come  of  their  giving  it  sufficient  weight  to 
turn  the  scale  against  him  when  there  is  enough  legal  testimony  be- 
fore them  to  support  a  finding  in  favor  of  his  adversary,  it  will  not 
do  to  say  that  such  a  finding,  resting  upon  hearsay  testimony  alone, 
can  lawfully  stand  merely  because  the  losing  party  did  not  object  to 
such  testimony  when  offered  by  his  adversary,  or  himself  introduced 
the  same.  No  plaintiff  should  ever,  under  any  circumstances,  lose 
his  case  when  there  is  evidence  to  warrant  a  recovery  by  him,  and 
the  verdict  or  judgment  in  favor  of  the  opposite  party  has  nothing 
upon  which  to  rest  but  inadmissible  hearsay  testimony."  Eastlick, 
116/48. 
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570.  Failure  to  prodnce  evidence. 

Where  a  party  has  evidence  in  his  power  and  within  his  reach, 
by  which  he  may  repel  a  claim  or  charge  against  him,  and  omits  to 
produce  it,  or,  having  more  certain  and  satisfactory  evidence  in  his 
power,  relies  on  that  which  is  of  a  weaker  and  inferior  nature,  a 
presumption  arises  that  the  charge  or  claim  is  well  founded;  but 
this  presumption  may  be  rebutted.    Code,  §  5749  (5163). 

571.  Failure  to  produce  employees  or  witnesses. 

Where  it  was  shown  that  a  cow  was  killed  by  a  train,  the  railroad 
company  should  have  produced  all  the  witnesses  present,  to  show 
that  the  company  was  not  at  fault.  Where  the  engineer  and  fire- 
man were  always  present  on  the  engine,  but  only  the  former  was 
sworn  as  a  witness,  and  the  absence  of  the  latter  was  not  accounted 
for,  this  was  a  circumstance  from  which  the  jury  might  infer  that, 
had  the  other  witness  been  introduced,  his  testimony  might  have 
shown  negligence  on  the  part  of  the  company;  and  the  verdict 
against  the  company  was  not  without  evidence  to  suppcx-t  it.  Wall, 
75/282.  Cited,  77/442;  102/336.  This  not  applicable  in  a  suit  for 
personal  injury.    80/749. 

If  the  engineer  was  introduced  as  a  witness  and  the  fireman  was 
unaccounted  for,  this  might  authorize  an  inference  on  the  part  of 
die  jury  against  the  road,  and  they  might  believe  that  the  fireman 
had  been  kept  away  because  he  knew  something  which  might  be 
detrimental  to  the  company,  but  they  were  not  compelled  so  to  be- 
lieve, and  could  believe  the  testimony  of  the  engineer  if  they  saw 
proper;  and  where  the  fireman  was  accounted  for  and  produced  in 
court,  where  he  could  have  been  examined  by  the  plaintiff,  such  an 
inference  could  not  be  drawn  because  he  was  not  sworn.  Davis  v. 
Hatcher,  75/645.    Cited,  77/440;  102/324,  340. 

In  Culler,  75/704,  it  was  held  that  where,  on  the  trial,  only  the 
engineer  was  sworn  for  the  defendant,  to  show  the  use  of  all  ordi- 
nary and  reasonable  care,  although  he  testified  that  the  fireman  was 
engaged  in  firing  at  the  time,  and  where  there  was  a  difference  of 
opinion  about  the  distance  at  which  the  mule  could  have  been  seen, 
and  there  was  scxne  conflict  between  the  testimony  of  the  engineer 
and  statements  testified  by  other  witnesses  to  have  been  made  by  him 
as  to  reversing  the  engine  and  blowing  on  the  brakes,  there  was  no 
abuse  of  discretion  in  refusing  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence.    In  such  a  case  the  pre- 
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sumption  against  the  company  is  a  troublesome  one  to  overcome, 
and  to  rebut  it  successfully  it  is  better  that  the  agents  of  the  company 
stationed  on  the  engine  should  all  be  called.    Cited,  77/440. 

In  Gray,  77/440;  85/825,  the  action  was  brought  to  recover  dam- 
ages for  killing  a  colt  Hall,  J.,  said :  "The  ccmipany  showed  by  one 
of  its  employees  who  was  on  the  engine,  that  the  colt  jumped  on  the 
railroad-track  so  near  the  engine  that  no  diligence  would  have  availed 
on  the  part  of  those  in  charge  of  the  train  to  prevent  the  collision. 
They  did  not  introduce  the  engineer  or  fireman,  however,  or  other- 
wise account  for  them  than  by  showmg  that,  the  engineer  had  quit 
the  employment  of  the  company,  and  gone  to  Florida,  where  his 
residence  could  not  be  ascertained  so  as  to  enable  them  to  get  his 
testimony.  The  fireman,  at  the  time  of  the  damage,  was  on  the 
bottom  of  the  tender,  attending  to  his  duties,  and  could  not  have  seen 
the  animal  on  the  track ;  for  as  it  was  approaching  the  train,  which 
was  the  fast  mail  train  of  the  company,  it  was  running  at  a  high, 
though  not  unusual,  rate  of  speed.  And  it  further  appeared  that 
the  engineer,  had  he  been  on  the  lookout,  could  not  have  seen  the 
animal  when  it  got  on  the  track.  There  was  no  necessary  conflict 
in  the  evidence  of  the  plaintiff  and  the  defendant  in  this  case  as  to 
the  manner  of  the  killing,  it  not  being  contested  that  the  colt  was 
killed  by  the  running  of  defendant's  engine.  The  circumstances  tes- 
tified to  by  the  plaintiff,  and  the  account  given  of  the  actual  occur- 
rence by  the  railroad  employee  who  testified,  were  not  opposed  to 
each  other,  and  render  his  account  of  the  circumstances  of  the  occur- 
rence altogether  probable  and  true.  The  killing  seems  to  have  been 
the  result  of  one  of  those  sudden  emergencies  against  which  no  fore- 
sight or  prudence  could  have  guarded.  The  only  contention  on  the 
part  of  the  plaintiff  is  that  the  presumption  against  the  company 
was  not  overcome,  because  of  its  failure  to  introduce  as  witnesses 
all  the  persons  who  were  in  charge  of  the  engine  and  tender;  and 
it  was  held  that  a  mere  failure  to  introduce  the  engineer  or  fireman 
as  a  witness  was  not  sufficient  to  warrant  a  verdict  against  the  com- 
pany.   Cited,  102/337;  107/373;  113/180. 

In  Foster,  119/675,  it  was  held  that  the  admission,  over  the  ob- 
jection of  a  party,  of  hearsay  evidence,  the  natural  tendency  of  which 
was  to  discredit  his  witnesses  and  prejudice  his  case,  requires  the 
grant  of  a  new  trial,  when  it  is  applied  for  upon  this  ground.  Fish, 
P.  J.,  sard :  "L.  O.  Simmons,  a  witness  for  the  defendant,  testified 
that  the  names  of  the  persons  who  were  on  the  car  that  night  were 
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turned  over  to  him,  and  he  went  to  see  them.  The  court  then,  over 
the  objection  of  plaintiffs  counsel,  allowed  him  to  testify  as  follows : 
'I  did  not  subpoena  diem,  because  they  did  not  know  anything  about 
it.  They  said  they  did  not  know  anything  about  the  transaction,  and 
so  I  did  not  need  them.*  *  *  *  For  the  court — no  matter  what 
HMiy  have  been  his  purpose  in  admitting  this  testimony — to  allow 
Simmons,  an  agent  of  the  defendant  company,  charged  with  investi- 
gating the  case  and  looking  for  witnesses,  to  testify  that  he  had  re- 
ceived a  list  of  the  names  of  the  pers<His  who  were  on  the  car  when 
it  was  all^;ed  this  occurrence  took  place  and  had  seen  these  people, 
and  they  had  told  him  they  knew  nothing  about  it,  was  to  admit 
hearsay  testimony  the  natural  tendency  of  which  was  to  discredit 
the  testimony  of  the  plaintiff's  witnesses  and  to  injure  his  case. 
*  *  *  Neither  the  plaintiff  nor  the  defendant  was  under  any  1^^ 
obligation  to  introduce  as  witnesses  all  the  persons  who  were  on 
the  car  at  the  time  of  the  alleged  occurrence,  and  so  neither  was  re- 
quired to  account  for  the  non-production  of  such  persons  as  wit- 
nesses. Besides,  if  either  had  been  under  any  obligation  to  account 
for  the  non-production  of  such  persons,  this  was  not  the  way  in 
which  to  do  it.  If  production  were  required,  non-production  could 
not  be  excused  upon  such  a  ground ;  and  hearsay  evidence  would  be 
none  the  less  inadmissible.  The  way  to  account  for  the  non-produc- 
tion of  a  witness  is  to  show  inability  to  produce  him." 

It  is  competent  for  a  party  to  account  for  the  absence  of  an  eye- 
witness to  the  occurrence  under  investigation,  that  the  jury  may  not 
draw  any  unfavorable  inferences  from  the  failure  to  produce  and 
examine  the  witness.    Mason,  123/773. 

In  Bernstein,  113/175,  it  was  held  that  where  it  does  not  a{q)ear 
that  either  party  has  suppressed  evidence  within  his  power  to  pro- 
duce, it  is  error  to  charge  the  jury  as  follows :  "It  is  the  duty  of 
parties  bringing  cases  into  court,  whether  plaintiff  or  defendant,  to 
furnish  the  best  evidence  at  their  command  and  to  furnish  witnesses 
cognizant  of  the  facts.  Parties  can  explain  the  reasons  for  not 
producing  the  witnesses ;  if  not  explained  and  not  produced,  the  pre- 
sumption is  that  they  would  not  sustain  the  contention  of  the  party." 
Simmons,  C.  J.,  said :  "The  defendant  had  introduced  as  witnesses 
several  of  its  employees  who  had  participated  in  doing  the  blasting. 
It  could  have  been  inferred  from  the  evidence  that  the  defendant 
had  a  large  body  of  workmen  employed  where  the  blasting  was  going 
on,  but  it  did  not  appear  either  that  the  men  not  introduced  knew 
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Bnything  of  the  matters  in  issue  or  that  such  men  were  at  the  time 
of  the  trial  within  the  control  or  even  in  the  emplo)mient  of  the  de- 
fendant. Even  had  all  of  these  men  been  cognizant  of  the  facts  and 
accessible  to  the  defendant,  there  was  no  duty  on  the  defendant,  after 
introducing  several  witnesses  to  support  its  contentions,  to  add  to 
their  evidence  the  cumulative  testimcmy  of  every  other  of  its  em- 
ployees. It  had  a  perfect  right  to  rest  its  case  whenever  it  believed 
it  had  introduced  enough  evidence  to  establish  its  defense.  It  would 
then  have  to  suffer  the  consequences  if  the  jury  deemed  this  evidence 
insufficient,  but  it  would  have  failed  in  no  duty,  and  no  presumption 
could,  on  that  account,  arise  against  it.  It  would  have  been  improper 
even  to  charge  the  provisions  of  §  5749  (5163)  of  the  Code;  for  'it 
could  not  be  said  that  the  [defendant]  had  more  certain  and  satis- 
factory evidence  in  [its]  power  to  sustain  [its]  contention  and 
yet  relied  on  that  which  was  of  a  weaker  and  inferior  nature,* 
even  if  the  employees  not  introduced  had  been  shown  to  be  cognizant 
of  the  facts  and  within  the  power  of  the  defendant.  Anderson, 
107/500.  It  was  all  the  more  improper  in  a  case  like  the  present, 
where  it  did  not  appear  that  the  employees  not  introduced  knew  any- 
thing of  the  material  facts,  or  that  they  were  within  the  power  or 
control  of  the  defendant,  to  charge  that  there  was  any  duty  to 
furnish  witnesses,  or  that  an  unexplained  failure  to  do  so  could  raise  a 
presimiption  against  the  party.  'Where  it  does  not  appear  that  the 
party  holds  back  evidence  within  his  power  to  produce,  the  non- 
production  of  more  full  and  definite  evidence  than  he  presents  raises 
no  presumption  against  him ;  and  there  should  be  no  charge  given  to 
the  jury  on  the  subject  of  such  a  presumption.'  Schnell  v.  Toomer, 
56/168.    See  also  Gray  and  Weinkle,  supra."    Cited,  1  G.  A.  176. 

In  Shields,  1  G.  A.  172,  Hill,  C.  J.,  said:  "In  the  next  place  it  is 
said  that  'the  court  erred  in  failing  to  charge  the  jury  on  the 
law  applicable  to  the  failure  of  the  party  to  produce  evidence  that  it 
is  in  his  power  to  produce,  it  appearing,  on  the  trial  of  the  case,  that 
the  motorman  of  the  car  on  which  plaintiff  was  riding  was  in  court 
but  was  not  sworn  for  defendant.'  The  evidence  in  the  record  fails 
to  disclose  any  fact  or  circumstance  indicating  that  the  motorman 
saw  or  knew  an3rthing  about  the  accident.  The  defendant  introduced 
the  conductor  and  four  passengers  who  testified  that  they  saw  every- 
thing that  happened  when  the  plaintiff  was  injured.  We  do  not  think, 
therefore,  that  there  were  any  facts  which  would  have  required, 
or  even  warranted,  the  court  in  charging  §  5749  (5163)  of  the 
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Code.  Where  it  does  not  appear  that  the  party  holds  back  evi- 
dence within  his  power  to  produce,  the  non-production  of  more  full 
and  definite  evidence  than  he  presents  raises  no  presumption  against 
him ;  and  there  should  be  no  charge  given  to  the  jury  on  the  subject 
of  such  a  presumption.  Bernstein,  113/175  (5).  In  this  case  it 
appears  that  the  defendant  did  as  a  matter  of  fact  introduce  the  most 
satisfactory  evidence  in  its  power,  and  it  would  have  been  error 
against  the  defendant  if  the  court  had  charged  the  section  of  the 
Code,  supra!' 

672.    Subject  continued. 

In  Holcombe,  88/9,  the  main  question  was  whether  a  stool  used 
for  assisting  lady  passengers  to  enter  the  train  was  in  the  wrong 
place  and  caused  the  injury.  The  servant  whose  duty  it  was  to  look 
after  the  stool,  was  not  offered  as  a  witness,  and  it  was  held,  it  not 
appearing  that  the  witness  who  would  ordinarily  know  the  fact  in 
question,  and  who  was  one  of  the  employees  of  the  company  at  the 
time  the  cause  of  action  arose,  was  inaccessible,  or  that  the  defend- 
ant was  ready  to  produce  him,  there  was  not  error  in  calling  attention 
to  his  absence  or  non-production  in  charging  the  jury  as  to  a  fact  to 
be  considered  by  them  in  connection  with  the  case.  Lumpkin,  J., 
said :  "In  view  of  the  repeated  rulings  of  this  court,  we  see  no  rea- 
son why  there  should  be  any  impropriety  in  the  court's  calling  the 
attention  of  the  jury  to  the  absence  or  non-production  of  a  witness 
who  ought  to  have  special  knowledge  concerning  the  partictilar  fact 
under  investigation.  It  appears  by  an  affidavit  attached  to  the  mo- 
tion for  a  new  trial  that  the  witness  who  ought  to  have  known  about 
the  location  of  this  stool  at  the  time  of  the  injury  had  been  subpoe- 
naed by  both  sides,  and  was  actually  in  court ;  but,  this  fact  not  be- 
ing known  to  the  court,  its  charge  on  this  subject  was  properly  given. 
The  defendant  could  easily,  during  the  trial,  have  informed  the  court 
of  the  presence  of  the  witness ;  and,  if  this  had  been  done,  the  charge 
complained  of  would  doubtless  have  been  omitted. 

The  defendant,  on  the  trial  of  an  action  against  a  railroad  ccHn- 
pany  for  personal  injuries,  having  introduced  testimony  tending  to 
show  that  the  plaintiffs  impaired  physical  condition  was  the  result, 
not  of  the  injuries  alleged  in  the  declaration  to  have  been  sustained, 
but  of  rheumatism,  which  he  had  contracted,  and  from  the  effects 
of  which  he  had  suffered,  long  before  such  alleged  injuries  occurred, 
there  was  no  abuse  of  discretion  in  allowing  the  plaintiff,  after  testi- 
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fying  in  rebuttal  that  he  had  never  been  afflicted  with  rheumatism 
prior  to  the  time  he  was  injured,  to  account  for  the  absence  of  his 
wife  from  the  trial  by  stating  that  she  was  detained  at  home  by 
the  sickness  of  her  children,  it  being  manifest  she  had  knowledge 
of  facts  which  would  make  her  an  important  witness  concerning  this 
issue,  and  the  court  stating,  in  effect,  that  the  testimony  explaining 
her  absence  was  admitted  only  because  the  non-production  of  her  as 
a  witness  might  be  the  subject  of  unfavorable  comment  against  the 
plaintiff  before  the  jury.  Gamer,  91/27.  Cited,  102/338;  123/277. 
Dis.,  119/675. 

In  Morrison,  102/319,  it  appeared  that  Waters,  who  was  an  em- 
ployee of  the  defendant  in  the  capacity  of  fireman  at  the  time  when 
the  injuries  in  question  were  sustained,  and  who  had  excellent  op- 
portunities for  knowing  the  truth  of  the  matter,  was  not  introduced 
as  a  witness  at  the  trial.  He  was,  however,  at  the  instance  of  the 
company,  present  in  court,  and  this  fact  was  known  to  the  plaintiff's 
counsel.  The  latter,  in  his  argument  to  the  jury,  contended  that 
the  failure  of  the  defendant  to  introduce  and  examine  this  witness 
was  a  circumstance  from  which  an  inference  could  be  drawn  that,  if 
he  had  been  so  introduced  and  examined,  he  would  have  testified  to 
facts  prejudicial  to  the  defendant.  The  court  was  requested  to  com- 
pel the  plaintiff's  counsel  to  desist  from  making  such  an  argument, 
on  the  ground  that  it  was  improper  and  illegal,  and  was  also  re- 
quested to  declare  a  mistrial  because  of  such  "improper  argument." 
The  court  held  that  the  argument  was  not  improper,  and  refused  to 
declare  a  mistrial  because  of  it.  It  was  urged  that  these  rulings 
were  both  erroneous,  for  the  reason  that  when  the  defendant  pro- 
duced the  witness  in  court,  so  that  he  could  have  been  introduced 
and  examined  by  the  plaintiffs'  counsel,  if  he  had  chosen  to  do  so, 
there  could  be  no  proper  inference  that  he  knew  anything  which 
would  be  detrimental  to  the  company.  It  was  held  that  where,  in 
the  trial  of  an  action  for  damages  against  a  railroad  company  for 
personal  injuries,  the  evidence  as  to  the  company's  alleged  negligence 
was  conflicting,  it  was  legitimate  for  the  plaintiff's  counsel  to  argue 
to  the  jury  that  the  failure  of  the  defendant  to  introduce  and  exam- 
ine as  a  witness  one  of  its  employees,  who  was  present  at  the  time 
when  the  injuries  in  question  were  sustained,  was  a  circumstance 
frcwn  which  an  inference  could  be  drawn  that,  if  this  employee  had 
been  introduced  and  examined,  he  would  have  testified  to  facts  preju- 
dicial to  the  defendant.    This  is  so,  whether  the  counsel's  contention 
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as  to  this  matter  was,  under  all  the  circumstances  in  proof,  well 
founded  or  not ;  nor  was  such  argimient  out  of  order  because  defend- 
ant's counsel  had  caused  the  employee  in  question  to  be  present  in 
court,  so  that  he  could  have  been  introduced  and  examined  by  the 
plaintiff's  counsel.  If,  in  view  of  the  entire  evidence,  it  was  incum- 
bent upon  the  court  to  give  to  the  jury  any  instruction  with  refer- 
ence to  the  defendant's  failure  to  examine  such  employee  as  a  wit- 
ness, it  was  certainly  right  to  refuse  to  give  in  charge  a  request  to 
the  effect  that  the  production  of  the  employee  in  court  by  the  de- 
fendant was  sufficient  to  relieve  it  of  any  presumption  or  infer- 
ence that,  in  case  he  had  been  examined,  he  would  have  sworn  to 
facts  showing  negligence  on  the  part  of  the  defendant  Simmons, 
C.  J.,  dissenting.    Cited,  107/373. 

Where  it  was  alleged  that  a  given  person  got  upon  the  defendant's 
train  with  the  decedent,  and  on  the  trial  such  person  was  sworn  and 
called  to  the  witness-stand  by  the  plaintiff,  but  withdrawn  by  him 
without  being  examined,  and  there  was  nothing  to  show  that  he  was 
in  any  way  under  the  power  and  control  of  the  plaintiff,  it  was  error 
to  give  this  section  in  charge.    Anderson,  107/500. 

In  Winkle,  107/367,  it  being  an  action  for  the  killing  of  live  stock, 
the  judge  charged  the  jury  that  "When  an  accident  of  this  kind  hap- 
pens, the  law  makes  it  the  duty  of  the  railroad  company  to  produce 
all  of  its  employees  who  were  engaged  in  running  the  train."  This 
was  error,  and  Cobb,  J.,  said:  "The  law  does  not  make  it  the  duty 
of  a  litigant  to  produce  witnesses;  and  this  applies  to  railroads  as 
well  as  to  natural  persons.  The  law  will  sometimes  allow  inferences 
unfavorable  to  a  litigant  to  be  drawn  by  the  jury  from  the  fact  that 
witnesses  who  are  accessible  are  not  called  and  sworn.  It  is,  how- 
ever, no  breach  of  duty  on  the  part  of  a  litigant  to  fail  or  refuse 
to  produce  witnesses  to  sustain  a  complaint  or  to  prove  a  defense. 
If  he  fails  or  refuses  to  produce  witnesses  that  are  accessible,  he 
must  take  the  consequences  resulting  from  the  jury  drawing  an  in- 
ference that  such  failure  or  refusal  was  caused  by  the  fact  that  such 
witnesses  would,  if  produced,  have  testified  to  facts  prejudicial  to 
him.  But  no  presumption  will  ever  arise  prejudicial  to  the  party 
failing  to  produce  the  witness,  provided  the  jury  are  satisfied  from 
the  evidence  before  them  that  the  party  who  had  such  witness  ac- 
cessible has  nevertheless  proved  his  claim  or  established  his  de- 
fense. The  failure  to  call  and  have  sworn  witnesses  who  are 
accessible  and  peculiarly  within  the  power  of  a  party  will  authorize 
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argument  by  counsel  before  a  jury,  that  in  case  the  jury  be  in  doubt 
as  to  the  truth  of  the  transaction  they  might  infer  that  the  absent 
witnesses,  if  in  court,  would  have  furnished  evidence  prejudicial 
to  the  party  who  has  failed  to  produce  them.  If  a  litigant  sees 
proper  to  rest  his  case  upon  one  witness,  although  many  others 
may  be  accessible,  he  has  a  right  to  do  so,  and  the  law  imposes 
upon  him  no  duty  to  do  otherwise.  Therefore  the  law  does  not 
require  a  railroad  company  to  produce  all  of  its  employees  who 
were  engaged  in  the  running  of  a  train  the  operation  of  which 
caused  damage  to  any  one,  when  a  suit  growing  out  of  such  alleged 
damage  is  on  trial.  If  the  jury  believe  that  the  defense  is  estab- 
lished out  of  the  mouths  of  the  witnesses  called,  they  should  not 
find  against  the  company  solely  on  the  ground  that  there  were 
other  witnesses  to  the  transaction  who  were  not  produced.  Cited, 
119/336;  113/180. 

The  defendant  may  invoke  and  use  all^^tions  beneficial  to  him- 
self made  in  plaintiff's  declaration  without  offering  the  declaration 
itself  in  evidence,  or  otherwise  proving  the  admissions  contained  in 
such  allegations,  and  no  unfavorable  inference  can  properly  be 
drawn  against  a  corporation  because  of  a  failure  to  call  as  witnesses 
its  own  employees  to  prove  the  existence  of  facts  shown  by  such 
admissions.    Kane,  92/187.    Cited,  102/338. 

673.  Burden  of  proof  and  preponderance  of  evidence. 

The  burden  of  proof  generally  lies  upon  the  party  asserting  or 
affirming  a  fact,  and  to  the  existence  of  whose  case  or  defense  the 
proof  of  such  fact  is  essential.  If  a  negation  or  negative  affirma- 
tion be  so  essential,  the  proof  of  such  negative  lies  on  the  party  so 
affirming  it    Code,  §  5746  (5160). 

What  amount  of  evidence  will  change  the  onus  or  burden  of 
proof  is  a  question  to  be  decided  in  each  case  by  the  sound  discre- 
tion of  the  court    Code,  §  5747  (5161). 

Preponderance  of  evidence.  By  preponderance  of  evidence  is 
meant  that  superior  weight  of  evidence  upon  the  issues  involved, 
which,  while  not  enough  to  wholly  free  the  mind  from  a  reasonable 
doubt,  is  yet  sufficient  to  incline  a  reasonable  and  impartial  mind  to 
one  side  of  the  issue,  rather  than  to  the  other.  Code,  §  5731 
(5145). 

How  determined.  In  determining  where  the  preponderance  of 
evidence  lies,  the  jury  may  consider  all  the  facts  and  circumstances 


Digitized  by 


Google 


§  573  ]  CHAPTER  36.  [  1192 
Evidence. 

of  the  case,  the  witnesses'  manner  of  testifying,  their  intelligence, 
their  means,  and  oppcMtunity  for  knowing  the  facts  to  which  they 
testified,  the  nature  of  the  facts  to  which  they  testified,  and  the 
probability  or  improbability  of  their  testimony,  their  interest  or 
want  of  interest,  and  also  their  personal  credibility  so  far  as  the 
same  may  legitimately  Bppesj:  from  the  trial.  The  jury  may  also 
consider  the  number  of  the  witnesses,  though  the  preponderance  is 
not  necessarily  with  the  greater  number.    Q>de,  §  5732  (5146). 

The  case  of  Davis,  60/329,  was  brought  to  recover  damages  for 
an  injury  inflicted  by  a  collision  of  trains.  The  plaintiff  was  under 
two  months  old  at  the  time  of  the  injury,  and  it  was  alleged  that, 
in  addition  to  other  injuries  sustained  she  had  been  made 
permanently  deaf  and  dumb.  Bleckley,  J.,  says:  "The  burden  of 
making  out  a  case  was  upon  the  plaintiff.  A  material  part  of  the 
case  contended  for  was  the  ability  of  the  child  to  hear  before  the 
injury  complained  of  was  received.  There  may  be  a  general  pre- 
sumption that  the  ordinary  human  faculties  are  possessed  by  every 
individual.  But  here  there  was  evidence  that  the  parents  of  the 
individual  were  both  deaf  and  dumb.  The  presumption  referred  to, 
thus  became  entangled  with  something  like  another  {M-esumption, 
that  like  produces  like.  The  charge  of  the  court,  *if  the  evidence 
be  equally  balanced  for  plaintiff  and  defendant,  on  any  contested 
point,  the  jury  should  find  that  part  of  the  case  for  the  defendant,' 
was  not  erroneous,  the  great  pressure  of  the  case  being  on  the  ques- 
tion whether  the  child  was  deprived  by  the  injury  of  the  sense  of 
hearing."     Cited,   128/248. 

The  case  Howard,  79/44,  was  brought  by  the  plaintiff  to  recover 
damages  for  the  death  of  her  husband.  The  defendant  requested 
the  court  to  charge :  "The  burden  of  proving  to  you  that  the  dead 
man  was  her  husband  is  now  on  the  plaintiff,  and  the  defendant  is 
not  under  the  burden  of  proving  that  he  was  not  her  husband,  or 
of  showing  where  her  husband  is.  The  plaintiff  is  required  to  con- 
vince you  that  the  dead  man  was  her  husband."  Bleckley,  C.  J., 
said:  "The  court,  instead  of  giving  that  request,  gave,  in  its  gen- 
eral charge,  instructions  that  to  recover  it  was  necessary  for  the 
plaintiff  to  prove  the  affirmative  of  these  propositions;  in  other 
words,  the  court  told  the  jury  that  the  burden  of  proving  these 
things  was  upon  the  plaintiff.  To  say  that  the  burden  of  proving  a 
fact  is  on  the  plaintiff  implies  that  there  is  no  burden  on  the  de- 
fendant to  establish  the  nonexistence  of  such  fact." 
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In  the  absence  of  a  timely  request,  it  is  not  necessarily  reversible 
error  for  the  trial  court  to  omit  to  charge  upon  the  burden  of  proof. 
In  a  case  where  complaint  is  made  that  no  instructions  are  given 
as  to  the  burden  of  proof,  the  general  rule,  that  he  who  assigns 
error  must  show  not  only  error  but  that  the  error  was  hurtful  to 
him,  should  be  applied.    Wright,  6  G.  A.  172. 

On  an  issue  as  to  whether  a  party  had  been  induced  to  sign  a 
contract  by  fraudulent  misrepresentations,  the  mere  failure  to 
specifically  instruct  the  jury  that  the  burden  was  on  him  who  at- 
tacked the  contract  to  show  that  it  was  so  procured  was  no  cause 
for  a  new  trial,  when  the  court  charged  generally  that  the  burden 
of  proof  lies  upon  the  party  asserting  or  affirming  a  fact,  and  to 
the  existence  of  whose  case  or  defense  the  proof  of  such  fact  is 
essential.     Goodwin,   120/83. 

The  judge  may  properly  instruct  the  jury  that  in  determining 
where  the  preponderance  of  the  evidence  lies,  they  may  consider 
the  personal  credibility  of  the  witnesses,  so  far  as  it  has  appeared 
from  the  trial.    Henderson,  et  aL,  6  G.  A.  385. 

In  Jones,  132/189,  it  was  held  that  the  court  did  not  err  in  charg- 
ing, that  "Whenever  it  is  shown  you  by  evidence  that  the  plaintiff's 
husband  [the  deceased]  was  free  from  fault  and  was  not  guilty 
of  any  n^ligence,  *  *  *  that  *  *  *  contributed  to  the 
cause  of  his  death,  then  the  burden  would  be  shifted,"  and  that  in 
establishing  one  of  the  two  defenses  open  to  it  the  defendant  would 
be  required  to  do  so  by  a  preponderance  of  the  evidence.  After 
citing  the  cases  of  Bryans,  Kelley,  and  McDade,  supra,  Beck,  J., 
said:  "Under  these  decisions,  the  court  did  not  err  in  instructing 
the  jury  that  when  the  plaintiff  showed  himself  free  from  fault  he 
had  made  a  prima  facie  case,  and  that  the  burden  of  proof  was 
then  shifted  to  the  defendant  company;  and  when  that  burden  was 
thus  shifted  to  the  defendant,  it  could  only  be  successfully  carried 
by  establishing  the  defense  relied  upon  by  a  preponderance  of  the 
evidence.  In  the  case  of  Cleghorn  v.  Janes,  6&/S7,  it  appears,  from 
the  statement  of  facts,  that  the  trial  court  charged  the  jury  that: 
*In  all  cases  where  the  burden  is  upon  a  party,  he  must  remove  that 
burden  by  a  preponderance  of  proof.  Two  witnesses  of  equal  cred- 
ibility swearing,  the  one  one  way  and  the  other  the  reverse,  does 
not  remove  the  burden.  So  in  this  case,  if  Cleghorn  swears  the 
lelinquishment  was  made,  and  Janes  swears  it  was  not  made,  if 
both  are  equally  credible  and  unimpeached,   the   relinquishment  is 
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not  legally  proved.'  While  this  charge  was  disapproved  because  of 
the  unqualified  statement  of  the  rule  contained  in  the  last  two  sen- 
tences quoted,  the  court  approved  the  charge  as  to  the  remainder 
of  it.  And  in  Lanier  v.  Huguley,  91/791  (18  S.  E.  39),  it  was 
said:  *The  party  upon  wh(»n  the  law  casts  the  burden  of  proof 
can  not  make  out  his  case  or  defense  by  evidence  which  simply  raises 
a  doubt  as  to  the  matter  in  issue  or  leaves  the  proof  equally  balanced 
in  the  minds  of  the  jury.' " 

Failure  upon  the  part  of  the  court  to  define  such  expressions  as 
"ordinary  and  reasonable  care  and  diligence,"  and  "preponderance 
of  the  evidence,"  there  being  no  written  request  to  instruct  the  jury 
as  to  the  meaning  of  those  expressions,  is  not  error.  Jones,  132/189. 
Cited,  133/134. 

674.  When  the  burden  is  shifted. 

The  party  on  whom  the  burden  of  iwoof  rests  is  entitled  to  the 
aid  of  all  l^al  presumptions  arising  out  of  the  facts  established, 
and,  if  these  presumptions,  added  to  the  established  facts,  make 
a  prima  facie  case,  the  burden  is  shifted  to  the  other  party.  Powell, 
89/601.    Cited,  95/687. 

676.   Positiye  and  negative  testimony. 

The  existence  of  a  fact  testified  to  by  one  positive  witness  is  to  be 
believed,  rather  than  that  such  fact  did  not  exist  because  many  wit- 
nesses who  had  the  same  opportunity  of  observation  swear  that  they 
did  not  see  or  know  of  its  having  transpired.  This  rule  does  not 
apply  when,  two  parties  having  equal  facilities  for  seeing  or  hearing 
a  thing,  one  swears  that  it  occurred,  the  other  that  it  did  not  Code, 
§  5751  (5165). 

676.    The  rule  and  illustrations  of  it. 

Where  witnesses  are  equally  credible,  and  their  testimony  other- 
wise entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  by  the  jury  to  those  whose  means  of  information  were  supe- 
rior; and  also  to  those  who  swear  positively  to  a  fact,  rather  than 
to  those  who  swear  negatively,  or  to  a  want  of  knowledge  or  a  want 
of  recollection.  This  rule,  however,  is  to  be  taken  with  this  qualifica- 
tion :  Where  one  or  more  witnesses  swear  positively  to  a  fact,  such 
as  that  a  bell  was  rung,  or  warning  given  by  the  voice  crying  out. 
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and  one  or  more  witnesses  having  equal  means  of  information  and 
equal  opportunity  of  knowing  the  fact,  whether  it  occurred  or  not, 
and  who  bestowed  equal  attention  upon  the  subject,  swear  that  it 
did  not  occur,  both  sets  of  witnesses  are  to  be  treated  as  giving 
positive  testimony.    Freeman,  83/583. 

Where  the  direct  issue  between  the  parties  in  an  action  for  dam- 
ages against  a  railroad  company  was  as  to  whether  on  the  ap- 
proach of  a  train  to  a  station  the  company's  agent  exhibited  only  a 
white  light,  indicating  that  the  road  was  clear  and  that  the  train 
might  proceed  without  encountering  collision  or  obstruction,  or 
whether  the  agent  also  exhibited  a  green  light  under  the  white  one, 
indicating  that  the  train  should  proceed  with  caution  and  that  there 
was  another  train  on  the  road  between  the  approaching  train  and 
the  next  station,  and  both  sets  of  witnesses  testified  with  equal 
positiveness,  the  question  of  positive  and  n^ative  testimony  was 
not  involved  and  a  charge  on  such  question  was,  therefore,  not  re- 
quired.   Bowers,  86/22. 

The  evidence  of  a  witness  who  testified  that  a  given  thing  occurred 
is  positive  testimony.  The  evidence  of  another  witness  that  he  was 
present  on  the  occasion  referred  to,  and  did  not  see  or  hear  the  oc- 
currence in  question,  is  negative  testimony;  nor  is  such  testimony 
rendered  positive  by  a  mere  statement  of  the  witness  that  such  an 
occurrence  could  not  have  taken  place  without  his  seeing  or  hearing 
it  To  entitle  his  evidence,  other  things  being  equal,  to  as  great 
weight  as  that  of  the  former  witness,  it  must  appear  that  his  oppor- 
tunities for  seeing  or  knowing  what  occurred  were  at  least  equal  to 
those  of  that  witness,  and  that  his  attention  was  specially  directed 
to  the  matter  in  question.    Killian,  97/727. 

The  general  rule  as  to  the  probative  value  of  positive  and  nega- 
tive testimony  is  subject  to  the  qualification  that  other  things  are 
equal  and  the  witnesses  are  of  equal  credibility.    Bigham,  105/498. 

When  the  evidence  is  conflicting  as  to  whether  a  particular  thing 
did  or  did  not  occur,  and  the  trial  judge  instructs  the  jury  that 
the  existence  of  a  fact  testified  to  by  one  positive  witness  is  rather 
to  be  believed  than  that  such  fact  did  not  exist  because  many  wit- 
nesses who  had  the  same  opportunity  of  observation  swear  that 
they  did  not  see  or  know  of  its  having  transpired,  he  should  also 
give  instructions  to  the  effect  that  in  weighing  the  testimony  of  the 
witnesses  the  jury  should  pass  upon  their  credibility.  O'Neill, 
127/685.    Cited,  128/76;  3  G.  A.  143. 
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The  material  evidence  upon  the  issues  in  this  case  was  of  such 
character  as  to  render  it  proper  for  the  court  to  charge  the  law  rel- 
ative  to  the  difference  between  the  weight  to  be  attributed  to  posi- 
tive testimony  and  that  to  be  attributed  to  negativt  testimony.  While 
instructing  the  jury  upon  that  subject,  the  court  charged  broadly 
that  positive  testimony  was  to  be  believed  in  preference  to  n^ativc 
testimony,  without  giving  in  connection  therewith  the  appropriate, 
qualification  relative  to  the  credibility  of  the  witnesses.  Such 
omission  rendered  the  charge  erroneous.  Orr,  128/76.  To  the 
same  effect,  Sowell,  3  G.  A.  142. 

It  is  not  error  to  charge  that  positive  testimony  is  rather  to  be 
believed  than  negative,  with  the  qualification  that  "other  things  are 
equal  and  the  witnesses  are  of  equal  credibility."    O'Bryan,  119/147. 

A  charge  to  the  effect  that  the  testimony  of  a  witness  testifying 
positively  is  entitled  to  more  weight  than  that  of  one  who  testifies 
n^fatively  is  open  to  serious  criticism  unless  it  embraces  an  instruc- 
tion that  the  jury,  in  weighing  the  testimony  of  such  witnesses 
should  consider  and  pass  upon  the  question  of  their  credibility. 
O'Bryan,  115/659.    Cited,  119/151. 

The  affirmative  and  positive  testimony  of  witnesses  as  to  the  ac- 
tual facts  of  a  particular  occurrence  can  not  be  overcome  by  tes- 
timony which  IS  negative  in  character,  or  consists  of  mere  opinions. 
Hambright,  112/36. 

677.  Positiye  testimony  overcomes  consistent  circumstan- 
tial testimony. 

In  Frazier,  108/807,  it  was  held  that  when  a  plaintiff's  right  to 
recover  depended  upon  the  establishment  of  a  particular  fact, 
and  the  only  proof  offered  for  this  purpose  was  circumstantial 
evidence  from  which  the  existence  of  such  fact  might  be  inferred, 
but  which  did  not  demand  a  finding  to  that  effect,  a  recovery  by 
the  plaintiff  was  not  lawful,  when,  by  the  positive  and  uncontra- 
dicted testimony  of  unimpeached  witnesses,  which  was  perfectly 
consistent  with  the  circumstantial  evidence  relied  on  by  the  plain- 
tiff, it  was  affirmatively  shown  that  no  such  fact  existed. 

678.  Tickets,  existence  of,  shown  by  parol. 

The  fact  that  a  passenger  bought  a  ticket  to  pass  over  various 
lines  of  railroad  from  New  Nork  to  Macon,  Georgia,  with  coupons 
attached,  and  did  so  pass,  may  be  shown  by  parol,  independently  of 


Digitized  by 


Google 


1197  ]                              CHAPTER  36.                             [  §  579 
Evidence. 

the  ticket,  the  contents  of  the  ticket  not  being  involved.    Wolff, 
74/664. 

679.   Experts. 

The  opinions  of  experts  on  any  question  of  science,  skill,  trade, 
or  like  questions,  are  always  admissible;  and  such  opinions  may 
be  given  on  the  facts  as  proved  by  other  witnesses.  Code,  §  5876 
(5287). 

One  who  is  a  graduate  of  a  collie  where  anatomy  and  physiol- 
ogy are  taught,  and  who  is  engaged  in  the  practice  of  osteopathy 
and  has  gained  experience  in  the  treatment  of  nervous  disorders, 
may  be  examined  as  an  expert  witness,  upon  these  facts  being  made 
to  appear,  notwithstanding  he  is  not  a  licensed  physician  and  does 
not  administer  drugs  to  his  patients.  Evans,  J.,  said :  "Not  being  a 
licensed  practitioner,  it  was  necessary  to  lay  the  proper  foundation 
showing  him  to  be  an  expert  as  to  the  subjects  on  which  he  pro- 
posed to  express  his  opinion.  We  think  the  necessary  foundation 
was  laid.  'The  opinions  of  experts  on  any  question  of  science, 
skill,  trade,  or  like  questions,  are  always  admissible.'  Code,  § 
5876  (5287).  'An  expert  is  one  possessing,  in  regaivd  to  a  partic- 
ular subject  or  department  of  human  activity,  knowledge  not  ac- 
quired by  ordinary  persons.'  12  Am.  &  Eng.  Enc.  L.  (2d  ed.) 
424.  'This  knowledge  may  be  derived  from  experience  or  from  study 
and  direct  mental  application.'  Id.  425.  'Strictly  speaking,  an 
"expert"  in  any  science,  art,  or  trade,  is  one  who  by  practice  or 
observation  has  become  experienced  therein.'  Rogers  on  Expert 
Testimony  (2d  ed.)  2.  But  generally  nothing  more  is  required,  to  en- 
title one  to  give  testimony  as  an  expert,  than  that  he  has  been  edu- 
cated in  the  particular  trade  or  profession.  Id.  4;  1  Gr.  Ev.  §  440. 
Knowledge  gained  by  consistent  and  close  study  of  medical  works 
renders  one  competent  to  testify  as  an  expert  concerning  the  matters 
of  which  he  has  thus  learned.  White  v.  Clements,  39/232;  Boone, 
93/662.  It  is  not  essential  that  he  should  be  actively  engaged  in 
the  practice  of  medicine.  Everett  v.  State,  62/71 ;  12  Am.  &  Eng. 
Enc.  L.  (2d  ed.)  426.  Nor  is  it  essential  that  one  who  really 
has  a  scientific  education  on  the  subject  should  be  a  graduate  of 
'any  medical  college,  or  have  a  license  to  practice  from  any  medical 
board.'  Id.  100  (1).  What  he  knows  is  what  really  qualifies  him 
to  express  an  opinion  as  an  expert,  and  a  diploma  or  license  is  im- 
portant only  as  furnishing  satisfactory  evidence  of  his  ccwnpetency 


Digitized  by 


Google 


§§  580-581  ]  CHAPTER  36.  [  1198 
Evidence. 

as  a  witness.  Accordingly,  a  'person  who  is  neither  a  ph3rsician 
nor  surgeon  can  express  an  opinion  on  a  medical  question,  when 
the  matter  inquired  about  lies  within  the  domain  of  the  professicxi 
or  calling  which  the  witness  pursues.'  Id.  105  (9)."  Mason, 
123/773. 

The  testimony  of  the  engineer  of  the  backing  train,  that  at  the 
time  he  struck  the  car  in  which  plaintiff  was  at  work  he  was  moving 
back  at  the  usual  speed  necessary  for  switching  and  making  coup- 
lings of  that  character,  was  properly  admitted.  Code,  §  5876 
(5287).    Goodwyn,  2  G.  A.  470. 

Where  one  of  the  questicwis  to  be  determined  was  the  cause  of 
the  sudden,  automatic  starting  of  machinery  of  a  certain  kind, 
the  opinion  of  a  witness  familiar  with  the  construction  and  opera- 
tion of  similar  machinery,  describing  a  conditicxi  of  the  machinery 
which  would  be  likely  to  cause  such  sudden  movement,  would  be 
admissible  testimony.  Cochrell  v.  Langley  Manufacturing  Co.,  5 
G.  A.  317. 

680.    Lajring  the  foundation  for  expert  testimony. 

The  rule  as  to  la)dng  the  foundation  for  expert  testimony  af^lies 
only  to  one  who  is  unacquainted  with  the  facts  and  their  surround- 
ings. Where  one  has  this  knowledge  of  the  facts  and  their  sur- 
roundings, he  may  give  his  opinion  by  showing  the  reason  for  it, 
whether  he  be  an  expert  or  not.    Killian,  78/749. 

581.   Mode  of  examining  an  expert. 

The  proper  mode  of  examining  a  physician  or  expert,  where  he 
is  not  testifying  from  his  own  knowledge,  is  to  ask  him  h3rpo- 
thetical  questions.    Southern  Bell  Tel.  Co.  v.  Jordan,  87/69. 

An  expert  may  be  asked  his  opinion  of  a  hypothetical  case,  even 
though  the  facts  thereof  may  be  the  same  as  those  of  the  case  on 
trial.    McClifford,  120/90.    Cited,  127/400;   Bradley,  125/193. 

In  a  suit  on  account  of  personal  injuries,  if  witnesses  are  put 
under  the  rule  and  excluded  from  hearing  the  testimony,  there  is 
no  error  in  refusing  to  allow  a  physician,  summoned  as  a  witness 
by  the  defendant,  to  hear  the  plaintiff's  testimony,  so  that  he  may 
be  used  as  an  expert  witness  in  r^;ard  thereto.  The  proper  prac- 
tice is  to  examine  such  expert  witness  by  propounding  h3^thetical 
questions  adjusted  to  the  evidence  in  the  case,  or  some  of  it  Lump- 
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kin,  J.,  said:  "Expert  witnesses  who  have  not  knowledge  of  the 
actual  facts  of  the  case  may  be  examined  by  hjrpothetical  ques- 
tions adjusted  to  the  case  presented  by  the  evidence,  where  the 
question  involved  is  one  of  opinion.  If  the  expert  gives  his  opinion 
on  the  basis  of  his  own  observation  of  facts  personally  known  to 
him,  this  shotdd  be  made  to  appear.  If  not,  the  proper  mode  of 
examination  is  by  h3rpothetical  questions,  so  that  the  jury  may 
know  what  facts  are  assumed  to  be  true  as  a  basis  of  the  opinion." 
Johnson,  127/392. 

682.    Scope  of  the  rule  aUowing  expert  testimony. 

In  Hicks,  95/301,  the  plaintiff,  an  employee  of  the  railroad  ccnn- 
pany,  was  engaged  as  a  plumber  in  placing  a  gas-pipe,  and  he  al- 
lied that  he  was  injured  by  the  negligence  of  a  coemployee  who 
was  aiding  in  handling  the  pipe.  A  witness  for  the  plaintiff  was 
asked,  as  an  experienced  plumber,  from  the  statement  of  facts 
he  had  heard  in  connection  with  it,  what,  in  his  opinion,  caused 
the  pipe  to  fall,  and  answered,  "I  can  hardly  see  any  other  reason 
than  the  way  he  describes ;  that  is,  his  assistant  behind  him  let  go  the 
pipe."  He  was  further  asked :  "What  would  be  the  effect  of  six- 
teen feet  of  pipe  held  at  one  end  on  a  stick  if  one  man  let  go — 
what  would  be  the  result  to  the  man  on  the  ladder  if  he  had  the 
pipe  on  his  shoulder,  as  described?"  and  answered,  that  as  to  his 
own  balance,  it  would  have  a  tendency  to  throw  him  off.  The 
testimony  was  admitted,  over  objection.  It  was  held  that  the  rule 
of  law  which  admits  as  evidence  the  opinions  of  experts  is  limited 
in  its  application  to  those  cases  only  where  the  question  at  issue 
is  one  of  opinion,  involving  some  particular  matter  connected  with 
a  special  art,  trade,  or  science,  and  to  the  opinions  of  those  per- 
sons who  from  accurate  knowledge  of  the  particular  art  or  trade, 
or  thorough  understanding  of  the  particular  science,  are  supposed 
to  be  able  to  speak  with  precision  concerning  the  same.  There- 
fore, where  the  question  at  issue  is  one  of  fact,  involving  none  of 
the  mysteries  of  a  particular  craft,  but  only  such  matters  connected 
therewith  as  arc  easily  within  the  comprehension  of  reasonably  in- 
telligent men  engaged  in  the  ordinary  pursuits  of  life,  opinions  of 
experts  thereon  are  not  admissible,  though  the  fact  under  investi- 
gation may  be  in  some  way  connected  with  such  particular  trade 
or  calling. 

In  Stancel,  118/142,  Simmons,  C.  J.,  said:    "The  contention  upon 
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which  the  defendant  mainly  relied  at  the  trial  was  that  the  plain- 
tiff sustained  only  a  few  slight  bruises  as  a  result  of  the  collision, 
and  that  the  ailments  of  which  he  complained  were  brought  about, 
not  by  the  slight  injuries  he  received  at  that  time,  but  by  the  in- 
firmities of  old  age  or  other  independent  causes  for  which  the 
company  was  not  responsible.  The  plaintiff,  on  the  other  hand, 
insisted  that  the  injuries  received  by  him  while  riding  on  the  de- 
fendant's train  were  of  a  serious  and  permanent  character  and  had 
incapacitated  him  from  performing  labor  of  any  kind.  A  i^ysician 
who  was  sworn  as  a  witness  in  behalf  of  the  plaintiff  testified: 
'From  the  examination  I  have  given  this  man,  I  would  say  the  dis- 
ease he  has  now  is  what  is  called  traumatic  neurosis.  *  *  * 
Neurosis  is  a  suspended  condition  of  the  nervous  system.  It  is 
like  nervous  prostration.  By  'traumatic'  is  meant  that  this  condi- 
tion is  attributed  to  some  accident,  physical  violence  or  shock. 
Neurosis  is  a  thing  that  frequently  exists  from  a  number  of  causes 
other  than  shock;  so  that  in  determining  whether  a  thing  is 
traumatic  neurosis  or  not,  you  must  have  r^[ard  to  its  history.  The 
symptoms  are  similar  whether  it  be  from  shock  and  violence  or 
from  disease.'  On  cross-examination  of  this  witness,  the  defendant 
company  elicited  from  him  the  statement  that  'an)rthing'that  would 
keep  the  matter  [an  injury]  before  a  man's  mind,  like  the  matter 
of  attending  court  or  keeping  his  injury  before  him  for  the  purpose 
of  trial,  retards  recovery;  and  frequently,  when  that  is  removed, 
recovery  is  very  rapid.'  Counsel  for  the  plaintiff,  on  redirect  ex- 
amination of  the  witness,  asked  him  the  following  question:  'Do 
you  think  his  condition  of  mind  is  what  produces  the  disease,  or 
the  physical  injury?'  The  witness  answered:  'I  think  it  is  both.' 
Plaintiff's  counsel  then  asked:  'Isn't  that  condition  of  mind  su- 
perinduced by  the  physical  injury?*  To  this  latter  question  defend- 
ant's counsel  objected  on  the  ground  that  the  answer  solicited  was 
a  matter  to  be  passed  on  by  the  jury;  but  the  objection  was  over- 
ruled by  the  court,  and  the  witness  was  permitted  to  testify:  'The 
rule  is  with  this  condition,  and  I  think  with  this  man,  the  shock 
he  has  sustained  has  caused  him  to  a  certain  extent  to  be  afraid 
of  what  might  happen  to  him,  together  with  the  injury  he  did  sus- 
tain. In  my  opinion,  this  condition  of  mind  was  caused  by  the 
accident.'  Exception  is  taken  to  the  ruling  of  the  court  just  stated. 
We  think  the  question  propounded  to  the  witness  was  entirely  legiti- 
mate and  proper.    He  was  introduced  as  an  expert  whose  opinion. 
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because  of  his  professional  knowledge  and  experience,  was  en- 
titled to  much  weight ;  had  testified  that  he  had  made  a  careful  and 
painstaking  examination  of  the  plaintiff  and  found  him  to  be  suf- 
fering from  a  disease  technically  known  as  'neurosis;'  counsel  for 
the  defendant  had  been  permitted  to  elicit  from  the  witness  a 
statement  to  the  effect  that  the  bringing  of  a  suit  for  damages  by 
one  suffering  from  that  disease  was  calculated,  because  of  the  worry 
and  anxiety  incident  to  attending  court  and  prosecuting  his  claim, 
to  retard  his  recovery;  and  the  witness  had  further  testified,  in 
substance,  that  the  condition  of  the  plaintiff's  mind,  as  well 
as  the  physical  injury  sustained  by  him,  brought  about  and  pro- 
duced the  disease  from  which  he  was  then  suffering.  Whether  or 
not  'that  condition  of  mind  [was]  superinduced  by  the  physical 
injury*  was  an  all-important  matter  to  be  inquired  into  and  de- 
termined by  the  jury.  The  witness  had,  he  testified,  taken  partic- 
ular note  of  the  character  and  extent  of  the  ph3rsical  injuries  the 
plaintiff  had  received;  and  we  have  no  hesitation  in  holding  that 
it  was  perfectly  competent  for  this  witness  to  give  his  opinion,  as 
a  medical  expert,  that  the  plaintiff's  'condition  of  mind  was  caused 
by  the  accident.' " 

Where  in  a  suit  for  a  personal  injury  a  physician  examined  the 
injured  party  on  several  occasions,  and  on  the  trial  gave  testimony 
by  answers  to  interrogatories  as  to  the  results  of  his  examination 
and  his  opinion  in  regard  to  the  condition  of  the  plaintiff  and  of 
the  extent  and  probable  permanent  character  of  the  injury,  there 
was  no  error  in  refusing  to  rule  out  his  entire  evidence  because  on 
cross-examination  he  stated  that  his  opinion  was  based  both  upon 
a  personal  examination  and  the  report  made  to  him  by  another 
physician  accompanied  by  a  sciagraph,  the  witness  also  stating  that 
the  condition  of  the  spine  of  the  person  examined  was  evidently 
the  restilt  of  an  injury,  and  that  his  opinion  was  based  upon  per- 
sonal examination  independent  of  the  sciagraph,  and  was  simply 
confirmed  by  it  and  the  report  of  the  other  physician.  Maddox, 
131/799. 

683.    lUastrations  of  the  doctrine. 

Where  a  witness  testified  that  he  did  not  know  what  the  rules  of 
the  company  were,  but  proposed  to  state  that  formerly  he  was  an 
officer  of  the  company,  and  that  no  conductor  or  other  officer  had 
the  right  to  order  an  emptoyee  to  get  <mi  or  off  a  moving  train,  and 
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that  if  such  order  were  given,  the  employee  would  not  be  required 
to  obey  it,  such  testimony  was  properly  rejected.  It  is  not  matter 
for  expert  testimony  to  show  that  no  railroad  employet  is  required 
to  get  on  and  off  a  train  while  in  moticm;  that  neither  the  con- 
ductor nor  any  other  oflScer  can  require  an  employee  to  get  on  and 
off  a  moving  train,  and  that  if  such  order  is  given,  the  employee 
is  not  required  to  obey  it.  DeBray,  71/406.  Cited,  87/378; 
111/713. 

Whether  or  not  the  plaintiff  was  an  expert,  his  opinion  as  to  the 
propriety  of  his  own  conduct  on  the  occasion  of  the  injury,  was  not 
admissible  testimony.  Hudson,  85/203. 

One  question  in  a  case  being  whether  an  engine  could  be  stopped 
under  certain  circumstances,  an  expert  who  testified  on  that  subject 
could  give  his  reasons  for  what  he  stated,  and  for  the  purpose,  by 
way  of  illustration,  state  what  he  had  known  to  be  done  under  even 
more  diflficult  circumstances.    Dorsey,  68/228. 

The  opinion  of  one,  who  for  many  years  has  been  a  railroad  su- 
perintendent, in  a  matter  within  the  scope  of  his  employment,  stands 
upon  the  footing  of  the  c^inion  of  an  expert;  but  he  can  not  give 
his  opinion  of  the  object  of  a  railroad  company,  with^which  he  had 
no  connection,  in  putting  up  a  notice  on  the  doors  of  its  cars  that 
"passengers  must  not  stand  on  the  platform."  The  words  stand 
for  themselves.  The  witness  was  improperly  allowed  to  testify 
that  on  railroads  with  which  he  had  been  connected,  the  object  of 
such  notices  was  only  to  keep  passengers  off  the  platforms  when 
the  train  was  in  motion.    Johnson,  38/409. 

584.  Books,  and  information  from  them. 

A  scientific  expert  may  testify  in  respect  to  the  character  of  cuts 
and  embankments,  slopes,  etc.,  though  his  information  about  them 
be  derived  much  from  bodes.  This  witness  was  a  civil  engineer 
who  had  surveyed  railroads,  including  the  particular  road  at  the 
place  of  the  accident  involved  m  this  case.  Mitchell,  63/173.  Cited, 
93/664. 

Books  of  science  and  art  are  not  admissible  in  evidence  to 
prove  the  opinions  of  experts  announced  therein.  Erickscm  on  Con- 
cussion of  the  Spine  was  offered  and  rejected  in  this  case.  The 
objections  to  the  testimony,  as  stated  by  Atkinson,  J.,  are  that  ex- 
periment and  discovery  are  so  constantly  changing  theories  on 
scientific  subjects  that  the  bodes  of  last  year  may  contain  scnne- 
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tiling  which  this  year  everybody  rejects  as  absurd;  that  the  book 
may  be  a  compilation  of  a  compilation,  and  be  thus  hearsay  evidence 
of  the  most  extreme  kind,  and  that  the  authors  do  not  write  under 
oath  and  can  not  be  cross-examined  as  to  the  reasons  and  grounds 
for  their  opinion.    Johnston,  95/685.    Cited,  103/386. 

It  was  competent  for  a  medical  expert  to  testify  that,  in  his  opin- 
ion, a  given  disease  "may  be  cured  by  a  surgical  (^ration,  but  it  is 
very  rarely  the  case  that  this  can  be  done,"  though  the  witness 
further  testified  he  had  no  experience  in  treating  that  disease,  but 
derived  all  his  knowledge  on  the  subject  from  reading  medical  au- 
thorities. Lumpkin,  J.,  said:  "Taking,  as  a  whole,  the  testimony 
of  the  witness  as  it  appears  in  the  brief  of  evidence,  it  amounted 
simply  to  a  statement  by  him  that,  in  his  opinion,  the  disease  in 
question  could,  in  rare  instances  only,  be  cured  by  a  surgical  opera- 
tion, and  that  this  opinion  was  based  entirely  upon  his  reading 
medical  works  recognized  as  authorities.  We  think  the  evidence 
was  prc^rly  received.  The  opinion  of  an  expert  as  to  what  con- 
clusions may  be  properly  drawn  from  statements  in  scientific  works 
pertaining  to  his  profession  amounts  to  something  more  than  mere 
hearsay,  and  may  be  very  valuable  in  elucidating  a  given  scientific 
inquiry.  An  opinion  thus  formed  and  given  to  the  jury  is  quite 
a  different  thing  from  reading  to  them  mere  extracts  from  the 
books  themselves.  The  latter  might  not  be  intelligible  to  the  non- 
professional mind,  while  the  opinion  of  an  expert,  expressed  in 
language  adapted  to  their  comprehension,  might  be  easily  under- 
stood by  the  jury,  and  is,  moreover,  not  only  the  result  of  study  and 
deliberation,  but  an  exercise  by  the  witness  himself  of  his  own 
trained  mental  faculties  upon  the  question  involved.  The  doctrine 
is  thus  broadly  stated  in  Lawson  on  Expert  and  Opinion  Evidence 
(pages  176,  177) :  'An  expert  may  testify  to  an  opinion  of  his 
own  derived  from  books' — and  the  authorities  there  cited  seem  to 
sustain  the  text."    Mayor,  etc.  v.  Boone,  93/662.    Cited,  123/778. 

686.    Opinions  of  witness. 

Where  the  question  under  examination,  and  to  be  decided  by 
the  jury,  is  one  of  opinion,  any  witness  may  swear  to  his  opinion 
or  belief,  giving  his  reasons  therefor ;  but,  if  the  issue  is  as  to  the 
existence  of  a  fact,  the  opinions  of  witnesses  generally  are  inad- 
missible.   Code,  §  5874  (5285). 

The  opinion  of  a  witness  is  not  admissible  in  evidence  when  all 
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the  facts  and  circumstances  arc  capable  of  being  clearly  detailed 
and  described  so  that  the  jurors  may  be  aUe  readily  to  form  cor- 
rect conclusions  therefrom.  Mayor,  etc.  v.  Wood,  114/370.  Qted, 
120/80;  121/783;  125/368;  129/174.  Same  effect,  Hoodenpyle, 
129/174. 

In  Goodwin,  120/83,  Fish,  P.  J.,  said:  "A  witness  for  the  de- 
fendant testified  that  he  was  the  general  yardmaster  of  the  de- 
fendant's yard  where  the  plaintiff  was  injured,  during  the  time  he 
worked  there  and  for  some  eight  years  previously;  that  witness 
had  been  in  the  yardmaster's  business  for  some  ten  years;  that 
'limiber  properly  loaded  in  the  manner  I  have  described  will  often 
shift  by  the  momentum,  so  that  in  the  end  it  might  project  over 
the  end  of  the  cars;  and  I  have  seen  many  cars  down  there  with 
the  lumber  projecting.'  He  was  asked  by  counsel  for  the  defend- 
ant, 'Could  or  not  a  man  work  down  there  for  thirty  days  in  the 
yard  without  seeing  lumber  in  that  way?'  He  answered,  'No  sir, 
I  know  he  couldn't.'  The  court  ruled  out  the  question  and  answer, 
and  in  the  motion  for  a  new  trial  error  was  assigned  upon  this  rul- 
ing. The  point  is  clearly  without  merit,  as  the  general  rule  is  well 
established  that  opinion  evidence  is  not  competent  when  all  the 
facts  and  circumstances  upon  which  the  opinion  is  founded  are 
capable  of  being  clearly  detailed  and  described,  so  that  the  jury  may 
be  able  readily  to  form  correct  conclusions  therefrom."  The  court 
held  as  in  Mayor,  etc.  v.  Wood,  supra. 

Whether  a  person  could  or  could  not  have  known  a  fact  is  a 
matter  for  the  determination  of  the  jury  from  the  circumstances 
disclosed  by  the  evidence,  and  not  for  the  expression  of  an  opinion 
by  a  witness.  Mayor  and  Council  of  Miledgeville  v.  Wood,  supra. 
Southern  Cotton  Oil  Co.  v.  Skipper,  125/368. 

Questions  as  to  the  passage  of  time  and  the  speed  of  trains  us- 
ually involve  opinions,  and  therefore  testimony  to  the  eflFect  that 
a  period  was  but  a  short  time,  or  that  in  the  opinion  of  the  wit- 
ness a  train  was  running  at  a  rate  of  four  or  five  miles  per  hour, 
is  competent.    Strickland,  116/439. 

686.   Opinion  of  witness  when  facts  are  stated  on  which  it 
is  based. 

In  Johnson,  38/409,  a  witness  was  allowed  to  state  over  objec- 
tion: "It  is  my  opinion  Johnson  could  not  have  been  in  his  seat 
at  the  mcnnent  of  collision,  but  was  at  the  door  or  on  the  platform." 
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Error  was  assigned  upon  its  admission.  Whether  Johnson  was 
standing  on  the  platform  at  the  time  of  the  collision  was  a  ques- 
tion of  fact  in  the  case.  The  headnote  on  the  subject  is  this: 
**Though  opinions  are  not  generally  evidence,  yet,  when  the  truth 
sought  to  be  ascertained  is  matter  of  opinion,  a  witness,  not  an 
expert,  may  give  his  opinion  if  he  states  the  facts  upon  which  it 
IS  based."  What  facts  were  stated  by  this  witness  does  not  ap- 
pear in  the  report  of  the  case.  McCay,  J.,  said :  "The  precise  po- 
sition of  Johnson,  at  the  moment  of  the  collision,  is  not  positively 
known.  He  was  found  on  the  ground ;  he  had  been  upon  the  plat- 
form very  shortly  before.  The  witnesses  stated  the  facts,  where 
they  saw  him  and  where  he  was  found.  It  is  sometimes  very 
difficult  to  draw  the  line  between  what  is  evidence,  as  a  fact,  and 
what  is  a  conclusion  of  the  witness.  Much  of  what  we  state  as 
fact  is,  in  truth,  only  the  conclusion  of  our  minds  from  very  con- 
clusive evidence.  The  statement  that  a  man  remained  an  hour 
in  a  room,  may  safely  be  made  by  one  who  saw  him  go  in  and 
come  out,  and  who,  having  good  opportunity,  failed  to  see  him 
come  out  in  the  meantime,  and  yet,  after  all,  it  may  be,  and  is  a 
mere  conclusion.  We  think  the  opinion  of  the  witness  is  not  evi- 
dence. If  the  witness  state  the  presence  of  the  deceased  on  the 
platform,  at  the  moment  of  a  collision,  as  a  fact,  and  it  afterwards 
appears  that  this  is  only  his  conclusion,  from  his  presence  there 
immediately  before  and  his  position  afterwards,  we  think  his  evi- 
dence ought  not  to  be  excluded.  His  statement  of  the  fact  is 
weakened,  it  is  true,  but  it  is  often  very  difficult  to  draw  the  line 
where,  in  such    a  matter,  fact  ends  and  opinion  begins.". 

In  an  action  brought  to  recover  damages  for  an  injury  caused  by 
negligence  in  the  construction  of  defendant's  track  and  in  the  run- 
ning of  its  cars,  any  witness  may  give  an  opinion  as  to  what  caused 
the  train  to  run  off  the  track,  provided  the  witness  states  the  rea- 
sons upon  which  the  opinion  is  predicated.  One  who  is  an  expert 
may  give  an  opinion  without  stating  his  reasons.  It  is  a  general 
rule  that  wherever  an  expert  can  give  an  opinion  without  the  rea- 
sons on  which  it  is  based,  any  other  witness  who  knows  facts  upon 
which  he  can  form  an  opinion,  may  state  his  opinion,  by  giving 
the  facts  upon  which  he  bases  it.  Brown,  J.,  said :  "The  objection 
to  such  evidence  goes  to  its  weight,  and  not  to  its  admissibility. 
The  credibility  of  all  evidence  depends,  not  only  upon  the  character 
of  the  witness  for  truth,  honesty  and  int^rity,  but  also  upon  the 
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knowledge  the  witness  has  of  the  facts  and  subject-matter  about 
which  he  testifies;  and  this  is  more  especially  true  when  witnesses 
are  allowed  to  give  their  opinions  upon  any  subject.  If  it  appears 
that  the  witness  knows  but  little  of  the  matter  about  which  he 
testifies,  and  that  frcnn  such  want  of  knowledge,  he  is  unable  to 
support  his  opinion  by  good  reasons,  the  opinion  of  such  a  witness 
would  and  ought  to  have  but  little  weight  with  a  jury;  while,  if 
he  showed  that  he  was  very  familiar  with  the  subject,  and  sup- 
ported his  opinion  by  strong  reasons,  the  jury  would  give  the 
opinion  of  such  a  witness  more  weight.  But  in  either  case,  it  goes 
to  the  weight  of  the  evidence,  and  not  to  its  admissibilty.  We  do 
not  mean  to  say  that  a  witness  could  give  an  opinion  upon  mere 
hearsay;  he  must  know  the  facts  which  he  states  as  reasons  for 
his  opinion.  An  expert  may  give  an  opinion  upon  a  state  of  facts 
testified  to  by  other  witnesses."  Senn,  73/705.  Cited,  73/697; 
77/436. 

A  witness  may  testify  to  the  speed  at  which  a  train  is  moving 
according  to  his  judgment,  giving  the  reasons  for  his  opinion;  it 
is  for  the  jury  to  say  how  much  weight  such  opinion  is  entitled  to 
have.  Therefore,  a  witness  may  give  his  opinion  as  to  speed,  based 
on  the  appearance,  noise,  etc.,  of  the  train.  Crawford,  J.,  Wyly, 
65/120. 

In  McEwen,  120/1003,  it  was  held  that  the  estimates  of  the  wit- 
nesses as  to  the  rate  of  speed  varied.  Some  placed  it  at  six  miles 
an  hour,  which  was  lawful;  another  at  more  than  fifteen  miles 
an  hour,  which  was  in  excess  of  that  allowed  by  ordinance.  There 
was  no  contradiction  of  the  testimony  that  the  plaintiff  and  two 
other  passengers  were  jerked  and  hurled  from  their  seats  while 
the  car  was  rounding  a  sharp  curve.  The  physical  facts  were  of 
more  evidentiary  value  than  the  opinions  of  non-experts.  Under 
the  circumstances,  estimates  that  the  speed  was  not  improper  were 
insufficient  to  overcome  the  presumption  arising  from  the  fact 
of  the  injury;  and  the  verdict  for  the  defendant  was  contrary  to 
law.    Fish,  P.  J.,  and  Candler,  J.,  dissenting.    Cited,  3  G.  A.  773. 

The  admission  of  testimony  as  to  experiments  must  largely  rest 
in  the  discretion  of  the  trial  judge;  and  the  exercise  of  this  dis- 
cretion will  not  be  controlled,  unless  manifestly  abused.  The  weight 
to  be  attached  to  such  testimony  is  for  the  jury,  and  varies  ac- 
cording to  the  circumstances  of  similarity  which  the  jury  may  find 
to  exist  between  the  experiment  made  or  observation  taken  and  the 
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actual  occurrence  whose  facts  and  features  are  under  investigation. 
The  opinions  of  witnesses  as  to  speed  and  distance  are  admissible  in 
evidence;  and  computation  of  time  and  distance  for  the  purpose 
of  comparison  is  not  objectionable,  where  it  tends  to  enhance  the 
accuracy  and  correctness  of  the  opinion  submitted.  Arthur,  3  G. 
A.  513. 

On  the  trial  of  a  suit  for  damages  on  account  of  personal  in- 
juries sustained  by  the  plaintiff  (a  little  girl)  by  reason  of  having 
her  arm  caught  in  a  machine,  it  was  error  to  allow  non-expert  wit- 
nesses to  testify  that  the  machine  "was  very  dangerous,  and  not 
at  all  safe  for  a  child  of  tender  years  to  be  around."  The  facts 
should  have  been  stated  and  the  jury  allowed  to  form  their  own 
opinion  as  to  whether  the  machine  was  dangerous.  Fish,  C.  J.,  said : 
"It  was  permissible  for  the  non-expert  witnesses  to  describe  the 
machine  and  set  forth  the  method  of  its  operation,  leaving  to  the 
jury  to  say  whether  or  not  it  was  dangerous.  It  was  not  for  them 
to  venture  an  opinion  on  the  subject,  and  the  evidence  should  have 
been  excluded  on  the  proper  objection  being  made."  Evans  v. 
Josephine  Mills,  124/318.    Cited,  3  G.  A.  295. 

Whether  or  not  it  was  proper,  over  objection  of  the  defendant, 
to  permit  the  plaintiff's  counsel  to  ask  a  witness  whether  the  per- 
son injured  could  have  heard  a  whistle  if  it  had  been  blown  at  any 
time  before  the  engine  struck  him,  if  done  with  a  view  to  showing 
that  no  such  whistle  was  blown,  because  he  did  not  seem  to  have 
observed  it,  it  will  not  cause  a  reversal  that  such  question  was  al- 
lowed to  be  asked,  where  the  situation,  location,  and  circumstances 
were  shown,  and  in  answer  to  the  question  the  witness,  a  coem- 
ployee  on  the  same  job  with  the  injured  person  and  who  had  been 
engaged  at  similar  work  for  the  same  company  for  some  time,  testi- 
fied that  had  the  whistle  been  blown  opposite  to  a  certain  described 
post  or  between  it  and  the  point  where  the  decedent  was  struck, 
the  witness  could  have  heard  it  at  the  place  where  he  was  standing, 
and  that  he  did  not  hear  it.  Pride  v.  State,  133/438  (66  S.  E. 
259);  3  Wigmore  on  Evidence,  §  1976;  Southern  Railway  Co.  v. 
Bonner,  141  Ala.  517  (37  So.  702).  Peavler,  134/618. 

Taking  together  the  evidence  of  the  plaintiff  and  his  employee  in 
regard  to  the  entry  of  an  order  of  lumber  for  sawing  and  ship- 
ment, its  being  sawed  and  checked  out  as  it  was  loaded  on  a  dray 
to  be  carried  to  a  place  on  the  right  of  way  of  the  railway  from 
which  it  was  to  be  shipped,  the  inspection  of  it  by  the  plaintiff  at 
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such  place  shortly  before  it  was  in  part  destroyed  by  fire,  his  knowl- 
edge as  to  the  loading  and  unloading  of  much  of  it,  and  his  opini<m 
as  to  the  quantity  at  the  time  when  he  last  saw  it  on  the  right  of  way 
of  the  railroad  on  the  day  before  the  fire,  he  having  been  engaged 
in  the  sawmill  business  for  several  years,  and  in  regard  to  his 
checking  what  remained  unbumed,  there  was  no  error  in  admitting, 
over  the  objections  urged  against  it,  the  testimony  of  the  plaintiff 
and  his  employee  in  reference  to  the  size  and  number  of  pieces  of 
lumber,  using  the  written  memoranda  of  the  amounts  as  checked 
thereon,  in  connection  with  their  testimony.     Summer,  133/134. 

Any  witness  may  give  his  opinion,  after  having  given  the  facts 
upon  which  he  bases  it,  so  as  to  enable  the  jury  to  determine  the 
probative  value  of  his  opinionative  evidence.  The  value  of  services 
rendered  may  be  proved  in  this  way.    Walker,  5  G.  A.  155. 

A  witness  testified  as  follows:  ''If  steam  is  shut  off  from  an 
engine,  the  box  cars  run  up  on  the  engine,  and  the  effect  of  shutting 
off  steam  was  to  make  the  cars  run  up  on  the  engine  and  make  a 
little  'slack.'  There  was  no  necessity  for  the  jerk  at  the  place,  so 
far  as  he  could  see ;  a  skilled  engineer  can  avoid  jerks  to  a  certain 
extent.  He  has  since  had  two  years'  experience  in  running  an  en- 
gine." After  testif3ring  to  these  facts  he  further  stated  that,  "As 
the  train  passed  the  switch  going  up,  the  engineer  was  in  a  hurry  to 
make  a  station  above,  and  as  he  slacked  up  for  the  switchman  to 
get  on  the  train,  he  seemed  to  have  shut  off  his  engine,  and  the 
cars  ran  upon  the  engine,  and  he  opened  his  engine  right  suddenly, 
I  suppose."  The  supposition  related  only  to  the  sudden  opening 
of  the  engine,  and  amounted  to  nothing  more  than  an  opinion  that 
such  was  the  case.  The  testimony  was  properly  admitted.  In 
every  instance  where  the  subject  under  investigation  is  a  proper 
one  to  be  illustrated  by  the  opinion  of  experts,  imskilled  persons 
may  give  their  opinions,  provided  they  accompany  them  with  the 
facts  frcMn  which  they  are  deduced.    Coggin,  73/689. 

Expert  evidence  of  blacksmiths  or  other  workers  in  metal  is  not 
indispensable  in  order  to  show  that  the  "spring-rail"  of  a  railroad- 
switch,  the  breaking  of  which  caused  the  accident,  was  or  appeared 
to  be  sound  and  made  of  fit  material.  The  jury  may  regard  other 
evidence  as  sufficient  to  vindicate  the  company's  diligence.  It  is  a 
question  on  which  any  practical  person  of  experience  in  railroading 
can  give  an  opinion  in  connection  with  the  facts  on  which  the 
opinion  is  founded.     Crawford,  86/5. 
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A  passenger  by  a  freight-train  takes  the  risk  of  the  usual  and 
ordinary  jolts  properly  incident  to  handling  and  running  such  trains, 
and,  when  the  nature  and  d^^ree  of  the  jolt  complained  of  are  ma- 
terial, a  witness  who  was  present,  and  had  experience  in  such  mat- 
ters on  the  same  railway,  should  be  allowed  to  testify  in  behalf  of 
the  company  that  the  car  was  not  going  faster  than  usual ;  that  the 
jolt  was  not  more  than  ordinary  and  the  shake  was  not  sufficient  to 
throw  a  man,  unless  he  was  standing.  This  evidence  would  serve 
to  communicate  to  the  jury,  in  appropriate  language,  some  idea 
of  the  nature  and  violence  of  the  jolt  by  which  the  plaintiff  was 
injured.    Mabry,  91/781. 

When  it  is  open  to  question  at  what  a  horse  became  frightened, 
tfie  witness,  after  stating  the  facts,  may  testify  he  was  pretty  cer- 
tain the  animal  took  fright  at  a  particular  object.    Beauchamp,  93/6, 

The  question  was  whether  the  plaintiff  was  blameless  in  uncoup- 
ling a  flat  car  from  an  engine  while  standing  on  the  pilot,  the  train 
being  in  modem.  The  plaintiff,  and  other  witnesses  offered  by  him, 
claiming  to  be  experts,  expressed  their  opinions  that  it  was  per- 
fectly safe  to  uncouple  from  the  pilot,  the  train  being  in  motion. 
The  defendant  then  offered  a  witness  who  stated  the  facts  of  the 
accident  as  witnessed  by  him,  and  the  court  refused  to  permit  him 
to  swear  to  his  opinion  and  belief  whether  or  not  what  he  saw 
plaintiff  do  was  the  act  of  a  prudent  man  in  taking  ordinary  care 
of  himself,  and  to  give  his  reasons  for  the  opinion.  The  testimony 
was  rejected  because  he  was  not  an  expert.  That  was  error,  and 
it  was  held  that,  where  the  opinion  of  an  expert  is  admissible  with- 
out giving  any  reason,  the  opinion  of  one  not  an  expert  is  admissi- 
ble with  his  reasons  therefor.    Dorsey,  68/228.    Cited,  78/321. 

In  Huggins,  89/494,  a  witness  who  was  not  a  physician  or  ex- 
pert statwi  that  he  saw  the  plaintiff  the  day  after  the  injury,  and 
that  the  latter  was  then  suffering  very  much  from  a  hurt  in  his  right 
side;  that  he  sat  with  him  two  nights,  and  went  several  times  for  a 
physician ;  and  that  when  plaintiff  was  at  home  and  todc  one  of  his 
spells,  which  he  frequently  had,  he  always  sent  for  this  witness, 
who  found  him  suffering  very  much.  After  testif)ring  to  facts  of 
tfiis  kind,  tending  to  show  that  the  plaintiff  was  seriously  disabled 
by  the  injury,  it  was  allowable  for  the  witness  to  express  his  opinion 
that  the  plaintiff  "has  been  unable  to  perform  any  duties  which 
required  the  slightest  physical  exertion,  and  during  his  severe  at- 
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tacks  he  was  unable  to  do  anything,  and  at  best  can  not  do  any- 
thing other  than  jobs  of  a  very  light  nature." 

Where,  in  a  suit  by  a  car-coupler  for  an  injury  sustained  by  him, 
he  testified  to  the  injury  and  the  manner  of  its  occurrence,  there 
was  no  error  in  allowing  him  to  be  asked  what  prevented  him  from 
making  a  safe  coupling,  and  in  admitting  his  answer  that  the  train 
was  coming  back  too  fast,  and  that  was  the  whole  cause  of  it.  De- 
Bray,  71/406;  77/435. 

587.    Injiured  person   may  not    state   his    opinion    as    to 
permanency  of  his  injuries. 

It  was  held  in  Walker,  93/462,  that  it  is  not  competent  for  a  party 
who,  as  a  witness,  testifies  to  his  feelings,  pains,  and  S)miptoms,  to 
state  his  opinion  that  the  injuries  whch  caused  the  same  are  perma- 
nent. Bleckley,  C.  J.,  said :  "The  view  of  the  court  below  was  that, 
as  the  question  of  permanency  was  one  of  opinion,  the  plaintiff,  al- 
though no  expert,  was  competent  to  give  an  opinion  in  connection 
with  his  reasons  for  it.  In  this,  we  think,  the  court  was  mistaken. 
Whether  the  injuries  and  their  effects  were  permanent  or  temporary 
was  certainly  matter  of  opinion ;  but  the  jury,  in  so  far  as  they  were 
unaided  by  expert  evidence,  should  have  been  allowed  to  form  their 
own  opinion,  not  from  that  of  non-experts,  but  from  the  facts  as 
proved  by  the  witnesses.  The  plaintiff  was  competent  to  testify  to 
his  feelings,  pain,  and  symptoms,  as  well  as  to  all  the  characteristics 
of  the  injury,  external  and  internal.  This  was  the  limit  of  his  com- 
petency, and  any  opinion  legitimately  arising  out  of  the  facts  could 
be  more  safely  formed  by  the  jury  than  by  him.  Scarcely  anything 
is  less  reliable  than  a  sick  plaintiff's  opinion  of  his  own  case,  when 
he  is  in  pursuit  of  damages.  True,  the  Gxle  declares  that  'where 
the  question  under  examination  and  to  be  decided  by  the  jury  is  one 
of  opinion,  any  witness  may  swear  to  his  opinion  or  belief,  giving 
his  reasons  therefor.'  The  class  of  questions  here  referred  to  must 
be  such  as  lie  within  the  range  of  common  opinion,  although  they 
may  be  somewhat  within  the  province  of  scientific  opinion,  also.  A 
fair  illustration  would  be  the  question  of  sanity  or  insanity.  Any 
witness  may  give  his  opinion  upon  such  questions,  after  stating  the 
facts  on  which  it  is  founded.  But  suppose  the  question  were 
whether,  in  a  given  case,  insanity  was  permanent  or  temporary. 
This  would  be  a  question  for  scientific  experts ;  and  no  court  would 
think  of  taking  the  opinion  of  an  ordinary  witness  upon  it,  with  or 
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without  the  facts  on  which  the  opinion  was  founded.  Such  a  wit- 
ness would  be  competent,  upon  stating  the  facts,  to  testify  to  his 
belief  of  the  sickness  or  health  of  any  one,  or  that  he  suffered  pain. 
But  this  is  a  very  different  matter  from  taking  his  opinion  upon 
the  question  of  when  and  how  sickness  would  terminate,  or  whether 
a  state  of  pain  would  be  temporary  or  permanent.  Non-expert 
opinion  might  be  relied  on  to  take  the  step  from  observed  facts  to 
a  present  state  or  condition,  but  to  pass  upon  these  same  facts,  the 
present  state  and  condition  included,  to  a  probable  future  state  and 
condition,  might  be  within  the  competency  of  expert  opinion  only. 
We  think  this  is  so,  in  such  a  case  as  the  present  more  especially, 
where  a  part  of  the  facts  are  not  objective,  but  wholly  subjective, 
consisting  of  the  feelings  and  sensations  of  the  witness  himself, 
and  being  accessible  to  no  other  witness.  How  could  such  testi- 
mony be  answered?  How  could  the  opinion  of  this  non-expert  be 
met  by  a  conflicting  opinion  of  another  witness  of  his  own  class? 
No  other  witness  could  possibly  know  what  his  sufferings  are  or 
have  been,  so  as  to  make  them  a  basis  of  belief  or  non-belief  as  to 
their  permanent  character,  or  as  to  whether  they  would  be  only 
temporary.  The  Gxle  surely  does  not  intend  that  internal  facts — 
facts  of  mere  individual  consciousness — shall  be  used  as  a  basis 
of  the  opinion  which  it  contemplates  as  being  admissible  in  evi- 
dence, where  the  question  is  one  of  opinion.  Both  for  this  reason, 
and  because  the  question  on  which  the  witness  in  this  case  was  per- 
mitted to  give  his  opinion  was  a  scientific  question,  we  think  the 
evidence  should  have  been  excluded."  Cited,  110/128;  118/142; 
122/96;  123/780;  129/846;  7  G.  A.  659.  To  the  same  effect, 
Stancel,  118/142. 

In  Clariday,  124/958,  Cobb,  P.  J.,  said:  "The  petition  alleged 
that  the  plaintiff  had  been  permanently  injured.  The  evidence  in 
support  of  these  allegations  consisted  of  the  plaintiffs  testimony 
detailing  the  injuries  he  had  received,  the  extent  to  which  he  still 
suffered  from  them,  his  earnings  previous  to,  and  his  ability  to  labor 
after,  the  injury.  Other  witnesses  testified  to  his  inability  to  work 
since  his  injury.  Would  such  evidence  warrant  a  charge  on  the 
subject  of  permanent  injuries?  Permanent  injuries  may  be  proved 
either  by  the  opinions  of  physicians  or  by  proof  of  facts  from  which 
a  jury  would  be  authorized  to  infer  that  the  injuries  were  permanent. 
Expert  opinion  is  not  a  requisite  to  establishing  this  kind  of  injury. 
When  a  plaintiff  has  proved  the  loss  of  a  limb,  no  further  evidence 
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is  necessary  to  show  the  peimanent  nattire  of  the  injury.  The  in- 
ference of  permanency  may  arise  from  proof  of  physical  injuries 
which  do  not  involve  the  total  destruction  of  parts  of  the  body. 
When  bodily  hurts  are  proved,  and  the  eflfect  of  them  upon  the 
person  injured  both  as  to  the  pain  he  has  suffered  and  his  inability 
to  labor  by  reason  of  them,  especially  when  these  consequences 
have  continued  for  two  years,  and  the  person  injured  has  reached 
the  advanced  age  of  sixty-seven  or  sixty-eight  years,  we  think  a 
jury  would  be  authorized  in  finding  that  the  injuries  were  perma- 
nent. Such  was  the  evidence  in  the  present  case.  It  is  true  that 
the  plaintiff  did  not  himself  testify  that  his  injuries  were  permanent. 
His  opinion  on  that  subject  would  have  had  no  value.  The  facts 
upon  which  he  would  have  based  any  such  opinion  were  before 
the  jury,  and  the  jury  were  as  competent  as  he  could  have  been 
in  determining  this  question.  It  was  said  by  this  court  in  Barnes^ 
113/212:  'The  jury  saw  Barnes  and  heard  his  recital  of  his  in- 
juries and  his  condition  at  the  trial.  They  may  have  preferred  ta 
follow  their  own  judgment  as  to  his  chances  of  complete  recovery 
than  to  accept  as  absolutely  reliable  the  theory  of  medical  experts 
who  expressed  the  opinion  that  he  would  ultimately  regain  his 
former  strength  and  vigor,  but  according  to  whom  this  most  de- 
sirable condition  might  be  postponed  for  years.'  See  also  Walker, 
93/462 ;  Streyer,  123/279.  We  think  the  question  of  the  permanency 
of  the  injuries  to  the  plaintiff  was  properly  submitted  to  the  jury."" 
Cited,  125/368. 

688.  Opinion  of  the  plaintiff  as  to  his  damages. 

In  Kelley,  58/107,  on  the  trial  the  plaintiff  was  allowed  to  swear 
that  the  damage  to  him  from  the  crushing  of  his  hand  caused  by 
the  coupling  of  the  cars  was  ten  thousand  dollars.  He  stated  how 
he  was  hurt,  but  he  did  not  itemize,  even  in  opinion,  the  several 
items  which,  in  his  opinion,  made  up  the  ten  thousand  dollars.  This 
testimony  should  not  have  been  admitted.  Where  the  issue  is  one 
of  opinion,  as  sanity  or  insanity,  or  handwriting,  or  the  value  of 
an  animal,  or  such  matters  as  are  matters  of  opinion  only,  and  can 
be  better  elucidated  in  that  way,  these  experts  may  give  opinions 
without  reasons,  and  anybody  familiar  with  the  facts  may  give 
his  opinion  with  his  reasons.  The  damage  is  to  be  fixed  by  the 
jury,  according  to  their  opinion  derived  from  facts  testified  to^ 
sudi  as  loss  of  the  use  of  such  a  member  of  the  body  as  the  right 
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hand,  the  diminution  of  ability  in  a  laboring  man  to  make  a  living 
after  such  loss,  the  pain  and  suflfering  caused  by  the  wound,  the 
bill  of  the  physician  and  the  expense  of  nursing,  and  all  other  facts 
and  circumstances  connected  with  the  case ;  and  this  opinion  of  the 
jury  should  be  influenced  by  the  opinion  of  no  witness,  given  in 
round  numbers,  of  the  amount  of  tfie  damage,  but  made  up  from 
facts,  when  capable  of  proof,  of  actual  damage,  and  of  the  en- 
lightened, conscientious  belief  of  impartial  jurors  in  respect  to  items 
incapable  of  exact  proof,  such  as  the  feelings,  the  pain  and  suffer- 
ing, of  the  plaintiflf,  etc.  Cited,  72/287;  77/435. 
• 
580.   PlaintilTs  opinion  of  her  loss  by  inability  to  labor. 

So  in  Senn,  73/705,  it  was  held  that  the  plaintiff,  as  a  witness, 
should  not  be  allowed  to  state  how  much,  in  her  opinion,  was  her 
loss  by  her  inability  to  labor.  The  witness  can  not  give  an  opinion 
as  to  the  amount  of  the  damages,  but  must  state  facts,  and  let  the 
jury  say  from  the  facts  what  is  the  amount  of  the  damage.  Cited, 
73/697;  77/436. 

600.   Opinion  without  stating  the  facts. 

A  witness  who  is  not  an  expert  as  to  the  subject  upon  which  he 
is  questioned  is  incompetent  to  give  an  opinion  thereon  without 
stating  the  facts  upon  which  his  opinion  is  based.  Bagwell, 
107/157. 

It  was  not  admissible  for  a  witness,  who  was  not  shown  to  be  an 
expert,  to  testify,  over  the  objection  of  counsel,  that  the  deceased 
was  doing  the  work  he  was  required  to  do  at  the  time  of  his  death 
in  a  proper  or  an  improper  manner;  such  testimony  being  an  ex- 
pression of  an  opinion,  and  not  a  statement  of  a  fact.  Brush 
Electric  Light  &  Power  Co.  v.  Wells,  103/512. 

The  action,  Gilmer  v.  City  of  Atlanta,  77/68S,  was  brought  to 
recover  damages  for  an  injury  caused  by  the  roots  of  a  tree  which 
projected  above  a  sidewalk  and  in  which  plaintiff's  foot  caught 
causing  her  to  trip  and  fall.  After  a  witness  had  stated  the  condi- 
tion of  the  roots,  he  added:  '•'One  could  very  easily  trip  on  them 
on  a  very  dark  night."    The  opinion  was  properly  rejected. 

A  question  to  a  witness  in  this  form,  "If  the  engineer  had  paid 
any  attention  to  the  signals  that  were  given,  and  stopped  the  train, 
would  this  man  have  been  killed?"  was  objectionable,  as  calling  for 
his  opinion,  when  the  facts  on  which  his  opinion  was  based  were 
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the  proper  objects  of  inquiry,  the  conclusion  from  such  facts  being 
a  question  for  the  jury  and  not  for  the  witness.  Kendrick,  89/782. 

The  opinion  of  a  witness  that  the  backing  of  the  train  was  very 
carefully  done,  and  that  nothing  was  done  carelessly  or  negligently, 
was  not  admissible.    Ryles,  84/420. 

Negligence  of  the  railway  company  in  allowing  the  surface  of  the 
track  to  be  uneven,  so  as  to  endanger  walking  thereon  by  employees 
in  the  discharge  of  their  duties,  being  in  question,  the  opinion  of  a 
witness  as  to  the  comparison  of  this  track  with  those  of  others  in 
the  State  generally  is  not  admissible.  Chaffin,  84/519.  Cited, 
86/299. 

691.  Opinion  as  to  how  far  a  train  would   knock  a  man, 
and  as  to  stopping  a  car. 

In  Bond,  111/13,  it  was  held  that  the  rule  that  where  the  ques- 
tion under  examination  is  one  of  opinion,  a  witness  not  an  expert 
is  incompetent  to  testify  to  his  opinion  without  stating  the  facts  on 
which  it  is  based,  applies  when  an  attempt  is  made  to  prove  what 
distance  a  train  running  at  a  given  rate  of  speed  would  "knock" 
a  man  struck  by  it  on  the  track.  Lumpkin,  P.  J.,  said:  "When 
the  witness  expresses  his  opinion  in  connection  with  the  facts  which 
he  regards  as  justifying  it,  the  jury  are  to  judge  of  the  value  of  it, 
and  this  they  can  not  do  in  the  absence  of  such  facts.  This  familiar 
rule  is  applicable  in  the  present  instance.  No  witness  could  say, 
as  matter  of  fact,  that  a  running  train  would,  by  the  impetus  of  a 
collision  with  a  man  on  the  track,  carry  him  so  many  feet.  What 
would  happen  under  such  circumstances  is  certainly,  so  far  as  re- 
lates to  the  question  of  distance,  purely  a  matter  of  opinion."  This 
case  again,  114/913. 

It  is  competent  to  show,  by  a  witness  proved  to  have  been 
familiar  with  the  operation  of  electric  cars,  the  usual  means  of 
stopping  such  a  car  under  given  circtunstances,  regardless  of 
the  means  of  loading  the  car,  the  grade  upon  which  it  is  run- 
ning, or  the  speed  at  which  it  is  run.  It  is  also  competent,  in 
such  a  case,  to  prove  by  expert  testimony  within  what  distance  a 
single  car  can  be  stopped  on  a  given  grade,  though  it  appear  that 
the  train  which  caused  the  plaintiff's  injuries  was  made  up  of  three 
cars,  and  that  the  grade  at  the  place  where  the  injuries  were  re- 
ceived was  not  so  steep  as  the  one  in  the  h)rpothetical  question 
submitted  to  the  witness.    It  is  also  admissible,  in  such  a  case,  to 
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show  the  general  effect  of  curves  upon  the  speed  of  a  car,  and  this 
may  be  done  by  a  witness  who  is  an  expert  in  the  running  of 
steam,  but  not  of  electric  railroads.     Monk,  118/449. 

692.   Opinion  as  to  matter  of  fact. 

In  DeBray,  71/406,  a  witness  testified  that  the  lantern  plaintiff 
used  was  furnished  him  that  he  might  see  how  to  perform  his  duties 
with  safety  to  himself;  that  he  knew  the  character  of  the  lantern. 
Defendant  then  offered  to  prove  by  the  same  witness  that  a  person 
in  getting  ofif  a  train  could,  by  the  light  of  the  lantern,  readily  see 
any  object  near  the  track;  which  proof  the  court  rejected.  On  ex- 
ception, the  ruling  was  held  to  be  correct,  as  the  opinion  of  a  wit- 
ness as  to  matters  of  fact  is  not  admissible  in  evidence.  Cited, 
77/435;  125/88. 

If  the  question  as  to  who  was  the  general  manager  of  a  manu- 
facturing company,  which  operated  a  mill,  was  material,  it  was  not 
competent  to  show,  by  the  testimony  of  a  witness  who  was  the 
superintendent  of  such  mill,  that  he  supposed  that  a  named  person 
acted  as  the  general  manager.  Holland  v.  McRae  Oil  &  Fertilizer 
Co.,  134/678. 

Where  the  plaintiflF  contended  that  a  certain  appliance  of  the 
defendant  had  been  left  in  a  dangerous  condition  by  the  superin- 
tendent of  its  mill,  and  this  was  denied  by  the  defendant,  it  was 
not  competent  to  have  such  superintendent,  as  a  witness,  give  in 
general  terms  his  opinion  as  to  whether  he  had  left  such  ap{diance 
in  a  dangerous  condition  or  not.  The  facts  should  be  proved  for 
the  consideration  of  the  jury.  Holland  v.  McRae  Oil  &  Fertilizer 
Co.,  134/678. 

It  was  not  permissible  for  a  witness  in  behalf  of  the  plaintiff  to 
state  his  "conclusion,"  drawn  from  facts  testified  to  by  him,  that 
at  the  place  where  her  husband  attempted  to  cross  the  company's 
track  there  was  less  danger  to  a  pedestrian  than  there  was  at  a 
near-by  crossing.  Nor  was  it  the  right  of  the  defendant  to  intro- 
duce evidence  tending  to  show  general  knowledge  on  the  part  of 
the  public  as  to  the  danger  incident  to  crossing  its  track  at  the 
point  where  the  plaintiffs  husband  was  killed.    Evans,  121/391. 

593.   Declarations  as  part  of  res  gestae. 

In  Mitchum's  case,  11/615,  it  was  held  that  declarations  to  be  a 
part  of  the  res  gestae  must  be  contemporaneous  fact,  but  to  be  con- 
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temporaneous  they  are  not  required  to  be  precisely  concurrent  in 
point  of  time.  If  the  declarations  spring  out  of  the  transacticm — ^if 
they  elucidate  it — if  they  are  voluntary  and  spontaneous,  and  if 
they  were  made  at  a  time  so  near  to  it  as  to  preclude  reasonaUy 
the  idea  of  deliberate  design,  then  they  are  to  be  r^farded  as  con- 
temporaneous. And  in  the  opinion,  Nisbet,  J.,  said:  "In  de- 
termining questions  about  the  res  gestae,  it  is  error  to  undertake  to 
test  them  by  a  definiticm  or  rule.  For  what  is  the  res  gestae  of  a 
given  transaction  must  depend  upon  its  own  peculiarities  of  char- 
acter and  circumstances."  This  opinion  received  handsome  rec- 
ognition in  85/775. 

Section  5766  (5179)  of  the  Code  expresses  the  rule  in  this  way: 
"Declarations  accompanying  an  act,  or  so  nearly  connected  there- 
with in  time  as  to  be  free  from  all  suspicion  of  device  or  after- 
thou^t,  are  admissible  in  evidence  as  part  of  res  gestae.'' 

In  Ins.  Co.  V.  Sheppard,  85/775,  Bleddey,  C.  J.,  said :  "What  the 
law  altogether  distrusts  is  not  afterspeech,  but  afterthought" 

Whether  statements  claimed  to  be  a  part  of  the  res  gestae  are 
really  such  is  a  question  of  law  to  be  determined  by  the  court 
Even  if  the  question  whether  statements  are  a  part  of  the  res  gestae 
can  in  any  case  ever  become  a  mixed  question  of  law  and  fact  to 
be  submitted  to  the  jury,  the  statements  in  the  present  case  were 
not  of  a  character  to  require  their  submission  to  the  jury.  Brown, 
126/1. 

It  is  incumbent  on  a  party  seeking  to  introduce  hearsay  evidence, 
as  part  of  the  res  gestae,  to  prove  that  the  declarations  testified  to 
were  so  nearly  connected  with  the  transaction  under  investigation, 
in  point  of  time,  as  to  be  free  from  any  suspicion  of  device  or  after- 
thought The  word  "immediately"  is  a  relative  expressicm;  and  it 
is  not  sufficient,  in  order  to  render  declarations  admissible  as  part 
of  the  res  gestae,  to  show  that  they  were  made  "immediately"  after 
the  transaction,  without  showing,  at  least  approximately,  how  nearly 
they  were  connected  therewith  in  point  of  time.  Pool  v.  Warren 
County,  ViZ/TOS. 

DECLARATIONS  ADMISS3LE  AS  PART  O?  THE  RES  GESTifi  O?  THE  MAIN 

FACT  OR  ACCIDENT. 

604.    By  a  trespasser. 

In  Gilliam  v.  Love,  30/864,  the  action  was  for  beating  the  plain- 
tiff and  tearing  down  his  house,  and  evidence  that  the  defendant 
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declared,  while  committing  the  trespass,  that  he  was  doing  it  be- 
cause the  plaintiff  traded  with  his  negroes  was  proper  evidence  to 
go  in  mitigation  of  damages. 

506.    By  a  person  injured. 

In  Beason,  112/553,  it  was  held  that  the  trial  court  erred  in  ad- 
mitting, as  a  part  of  the  res  gestae  of  the  casualty  under  investiga- 
tion, a  narrative  given  by  the  plaintiff's  deceased  husband  touching 
the  manner  in  which  he  was  injured.  Lumpkin,  P.  J.,  said :  "What 
the  injured  man  said  to  the  witnesses  was  manifestly  a  mere  narra- 
tive of  a  past  occurrence.  His  statements,  notwithstanding  the  fact 
that  he  was  suffering  great  pain,  were  made  deliberately  and  con- 
nectedly. They  were  in  no  sense  exclamatory,  and  manifestly  did 
not  proceed  from  him  as  part 'and  parcel  of  the  catastrophe.  It  is 
true,  these  statements  were  made  within  a  few  minutes  thereafter; 
but,  in  determining  whether  declarations  should  be  received  as  a 
part  of  the  res  gestae  of  an  occurrence,  the  mere  question  of  the 
lapse  of  time  is  not  controlling.  The  real  test  is,  were  the  declara- 
tions a  part  of  the  occurrence  to  which  they  relate,  or  were  they  a 
mere  narrative  concerning  something  which  had  fully  taken  place, 
and  had,  therefore,  become  a  thing  of  the  past."    Cited,  123/358. 

A  young  girl  received  a  terrible  and  painful  injury  while  em- 
ployed in  a  factory,  and  subsequently  died  from  it;  about  half  an 
hour  after  the  injury,  upon  the  return  of  her  father  to  his  home  on 
receiving  information  of  the  accident,  she  stated  to  him  that  they 
put  her  to  work  on  some  new  frames ;  that  she  refused  to  go,  and  the 
second  hand  cursed  her  and  told  her  to  go  to  work ;  that  this  frame 
was  different  from  the  old  frame,  and  she  did  not  want  to  run  it; 
that  they  had  to  "duff"  and  stop  the  machinery  to  clean  it  off,  and 
that  the  agent  who  directed  the  work  at  this  frame  started  it  with- 
out giving  the  usual  signal.  It  was  shown  that  she  was  injured 
while  cleaning  machinery,  and  that  the  person  named  as  starting 
the  machinery  directed  the  work  of  the  operations  at  that  partic- 
ular frame  and  gave  the  signal  prior  to  starting:  It  was  held  that 
the  statement  was  admissible  as  a  part  of  the  res  gestae.  The  pro- 
priety of  its  rejection  would  have  been,  to  say  the  least,  doubtful, 
and  in  cases  where  the  competency  of  evidence  is  doubtful,  it  should 
go  to  the  jury,  that  they  may  consider  how  far  its  force  is  impaired 
by  surrounding  incidents.  The  death  of  the  person  making  the 
statements  which  form  a  part  of  the  res  gestae  is  no  ground  for 
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their  exclusion  from  evidence.  Hall,  J.,  said:  "It  is  scarcely 
credible  that  this  little  girl,  while  enduring  such  excruciating  pain — 
perhaps  torture  would  not  be  too  strong  a  word  to  characterize 
it — from  this  frightful  wound,  would  have  been  capable  of  framing 
a  story  with  a  view  to  her  ultimate  advantage  or  gain,  or  for  any 
other  ulterior  purpose."  The  Augusta  Factory  v,  Barnes,  72/217. 
Cited,  73/629;  75/640;  79/311;  82/268;  93/787. 

In  Ferguston,  75/637,  it  was  held,  that  where  a  child  of  ten  years 
of  age  was  seriously  injured  at  a  turntable  belcxiging  to  a  railroad, 
and  a  witness  who  reached  the  spot  a  few  minutes  after  the  injury 
occurred,  and  who  testified  to  circumstances  tending  to  show  that 
the  ttu-ntable  was  the  instrument  by  which  the  child  was  hurt,  such 
as  the  appearance  of  fresh,  warm  blood,  and  pieces  of  flesh  torn 
from  her  limbs  being  on  the  machine  and  in  the  pit  under  it  and 
on  the  end  of  the  rails,  it  was  error  to  refuse  to  allow  such  witness 
to  testify  what  the  child  said  when  he  reached  the  place  as  to  how 
she  was  hurt  Such  statements  were  part  of  the  res  gestae.  Nor 
did  it  matter  as  to  their  admission  whether  the  child  lived  or  died. 
Hall,  J.,  said :  "In  Augusta  Factory  v.  Barnes,  supra,  we  recently 
examined  this  question  with  care,  and  came  to  the  conclusion  that 
declarations  made  a  half-hour  afterwards  by  a  child  similarly  in- 
jured, and  who  died  from  the  effects  of  the  injury,  were  so  near 
in  point  of  time  thereto  as  to  exclude  all  suspicion  of  device  or 
afterthought,  and  were  admissible  as  part  of  the  res  gestae.  We 
are  well  satisfied  with  the  conclusion  reached  in  that  case,  and  can 
not  conceive  that  the  death  of  the  party  makes  a  difference  in 
the  application  of  the  rule.  The  testimony  is  original,  and  the 
declaration  is  not  a  mere  declaration,  but  being  contemporaneous, 
or  nearly  so,  with  the  act,  becomes  a  part  thereof,  and  is  a  distinct 
though  not  altogether  an  independent  fact."    Cited,  93/787. 

In  Randall,  79/304,  it  was  held  that  where,  in  a  suit  against  a 
street-railroad  company  for  a  personal  injury,  the  plaintiff  testi- 
fied that,  after  she  was  thrown  from  the  car  to  the  ground  and 
immediately  after  she  had  risen,  picked  up  her  bundles  and  brushed 
herself,  the  first  thing  she  did  was  to  secure  the  name  of  the 
driver  of  the  car  (whom  she  knew  very  well  by  sight  only)  and 
that  she  then  went  to  her  house,  which  was  about  one  hundred 
and  fifty  or  two  hundred  yards  away,  deposited  her  bundles  and 
went  across  the  street  to  where  her  sister-in-law  lived;  and  where 
the  sister-in-law  testified  that,  when  the  plaintiff  reached  her  house 
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she  was  greatly  excited,  and  in  reply  to  an  inquiry  as  to  what  was 
the  matter,  made  certain  statements  as  to  how  she  was  hurt,  where- 
upon the  witness  gave  her  some  brandy  and  tea  and  put  her  to 
bed;  it  was  not  admissible  for  the  sister-in-law  to  testify  what 
statements  the  plaintiff  made  to  her,  or  that  they  were  the  same 
as  what  she  testified  on  the  trial.  Such  statements  formed  no  part 
of  the  res  gestae.  They  neither  accompanied  the  main  transaction 
nor  were  free  from  all  suspicion  of  afterthought.  Blandford,  J., 
said:  "Upon  recovering  herself,  after  this  occurrence,  the  first 
thing  she  did  was  to  inquire  the  driver's  name.  What  was  her 
purpose  in  inquiring  the  name  of  this  driver,  whom  she  knew  well 
by  sight,  and  with  whom  she  was  personally  acquainted,  having 
ridden  with  him  frequently  on  the  car?  Is  that  free  from  all  sus- 
picion that  she  had  an  ulterior  purpose  or  design  in  making  this 
inquiry?  Does  it  not  give  rise  to  the  suspicion  that  she  was  fixing 
for  a  case  against  this  railroad  company?  This  was  done  after  the 
act  was  over.  She  then  went  to  her  own  house,  one  hundred  and 
fifty  or  two  hundred  yards  off,  and  put  away  her  bundles;  then 
crossed  the  street,  and  went  to  her  sister-in-law's  house,  and  while 
there  entered  into  the  details  of  how  this  thing  occurred.  We  are 
of  the  opinion  that  the  court  did  wrong  to  admit  this  as  a  part 
of  the  res  gestae.  It  is  not  connected  with  the  transaction  so  closely 
in  point  of  time  as  to  be  free  frc^n  all  suspicion  of  device  or  after- 
thought The  suspicion  might  arise  in  the  mind  of  any  man  that 
here  was  device  or  afterthought  She  inquired  that  driver's  name 
for  the  purpose.  She  had  had  time  to  look  over  the  field.  She 
seemed  to  have  known  her  rights  and  to  be  preparing  for  them. 
Having  done  this,  she  went  and  made  this  relation  to  her  sister-in- 
law,  stated  her  testimony  about  her  having  rung  the  bell,  and  the 
car  having  stopped,  her  attempt  to  depart  from  the  car,  and  the 
starting  of  the  car  without  affording  her  a  reasonable  opportunity 
to  get  off — the  vital  facts  upon  which  the  whole  case  turns.  These 
declarations  were  not  exclamatory  upon  her  part  upon  receiving 
this  injury;  and  we  can  not  help  coming  to  the  conclusion  in  our 
own  minds  that  here  was  artifice  or  afterthought,  or  at  least  that 
it  is  not  free  from  all  suspicion.  The  case  of  Factory  v.  Barnes, 
supra,  was  much  relied  on  by  the  counsel  for  the  defendants  in 
error  in  this  case.  That  case  must  rest  alone  upon  its  own  pe- 
culiar facts,  and  will  not  be  extended  beyond  them;  but  it  differs 
widely  from  this  case  in  all  respects  except  in  point  of  time  in 
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which  the  declarations  were  made.  The  proximity  of  time  in 
which  declarations  were  made  to  the  main  transaction  is  not  the 
only  test  of  their  admissibility  in  evidence,  but  they  must  be  also 
free  from  all  suspicion  of  device  or  afterthought."  Cited,  82/268; 
92/338  i  112/557. 

In  Holland,  82/257,  the  plaintiff,  a  passenger  upon  a  railway, 
who  left  the  train  late  at  night,  and  in  so  ddng  was  injured  by  a 
fall  which  broke  his  1^,  having  pulled  off  his  coat,  detached  his 
suspenders,  bound  up  his  broken  limb,  crawled  through  a  culvert 
from  one  side  of  the  railway  to  the  other,  seated  himself  on  the 
cross-ties,  and  cried  for  help,  his  account  of  the  manner  of  his 
leaving  the  train  and  receiving  the  injury,  given  to  a  person  who 
reached  him  about  half  an  hour  after  first  hearing  his  cries,  was 
no  part  of  the  res  gestse,  and,  being  mere  narrative  of  a  past  event, 
was  not  admissible  evidence  in  his  own  behalf.  Bleckley,  C.  J., 
said:  "It  is  manifest  that  the  act  by  which  the  plaintiff  was  in- 
jured had  completely  terminated  before  his  declarations  were  made, 
and  that  they  were  no  accompaniment  of  the  same.  Were  they 
so  connected  with  it  in  time  as  to  be  free  from  all  suspicion  of 
device  or  afterthought?  He  had  turned  his  attention  from  the 
act  to  measures  looking  to  his  own  safety  and  comfort.  He  had 
certainly  occupied  his  thoughts  with  something  besides  the  facts 
and  circumstances  to  which  his  declarations  related.  He  had  full 
opportunity,  although  no  doubt  under  great  suffering,  to  devise  a 
story  in  his  own  interest;  and  there  is  no  reason  for  concluding 
that  he  did  not  have  capacity  to  take  advantage  of  his  opportunity. 
He  was  exposed  to  the  temptation  of  fabricating  a  story,  if  he 
needed  the  aid  of  invention;  and  the  exposure  was  under  circum- 
stances calculated  to  excite  suspicion  that  his  statement  was,  or 
might  have  been,  referable  to  deliberation  and  afterthought,  rather 
than  to  spontaneous  or  instinctive  utterance.  This  does  not  imply 
that  he  did  fabricate,  for  he  might  not  have  done  so.  Truth  may 
have  been  with  him,  and  invention  unnecessary.  But,  as  his  decla- 
rations did  not  accompany  the  act,  they  had  to  be  so  nearly  con- 
nected therewith  in  time  as  to  be  free  from  all  suspicion  of  device 
or  afterthought.  If  subject  to  suspicion  at  all,  they  were  not  ad- 
missible, although,  in  the  particular  case,  the  suspicion  might  be 
erroneous.  In  Factory  v,  Barnes,  supra,  the  injured  person  was  a 
child  fourteen  years  old,  and  she  died  from  the  injury.  Her  decla- 
rations, made  half  an  hour  after  the  injury  was  received,  were  ad- 
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mitted  in  evidence  upon  the  ground  that  they  were  free  from  sus- 
picion; this  court  saying:  'It  is  scarcely  credible  that  this  little 
girl,  while  enduring  such  excruciating  pain — ^perhaps  torture  would 
not  be  too  strong  a  word  to  characterize  it — from  this  frightful 
wound,  would  have  been  capable  of  framing  a  story  with  a  view 
to  her  ultimate  advantage  or  gain,  or  for  any  other  ulterior  pur- 
pose.' In  considering  that  case  afterwards  in  Randall,  supra,  in 
which  latter  case  the  declarations  of  a  mature  woman,  not  more 
remote  in  time,  were  held  inadmissible,  the  court  said:  'That  case 
must  rest  alone  upon  its  own  peculiar  facts,  and  will  not  be  extended 
beyond  them.  *  *  *  The  proximity  of  time  in  which  declara- 
tions are  made  to  the  main  transaction  is  not  the  only  test  of  their 
admissibility  in  evidence,  but  they  must  also  be  free  from  all 
suspicion  of  device  or  afterthought.'  It  is  obvious  that,  upon  this 
requisite  of  freedom  from  suspicion,  the  age  and  discretion  of  the 
speaker  must  be  of  very  considerable  importance."  Cited,  83/88; 
92/338;   112/557. 

In  a  suit  by  a  widow  against  a  railroad  company  for  the  homicide 
of  her  husband,  wherein  she  alleged  that  his  death  was  caused  by 
the  negligence  of  the  company  in  failing  to  repair  a  private  cross- 
ing over  its  track,  declarations  of  the  husband,  made  to  his  wife 
and  others,  after  he  had  ridden  half  a  mile  from  the  crossing,  to 
the  eflFect  that  he  was  riding  a  mule  over  the  crossing,  and  that 
the  mule  had  fallen  because  of  a  hole  therein,  and  had  thus  injured 
him,  were  inadmissible,  not  being  a  part  of  the  res  gestae.  Poole, 
92/337;  112/557. 

In  Roach,  93/785,  it  was  held  that  declarations  made  twenty 
minutes  after  a  collision  between  a  locomotive  and  a  buggy,  by  one 
who  was  in  the  buggy,  and  who  was  injured  by  the  collision,  and 
who  had  been  removed  a  considerable  distance  from  the  scene  of 
the  collision  to  a  house  in  which  he  was  being  cared  for,  are  not 
admissible  as  a  part  of  the  res  gestae  of  the  collision,  the  declara- 
tions being  in  the  nature  of  a  narrative  of  what  had  occurred,  in- 
cluding statements  as  to  the  cause  of  the  collision,  and  not  spon- 
taneous exclamations  made  on  the  spot,  or  very  near  thereto,  and 
not  in  point  of  time  so  immediately  after  the  occurrence  as  to  be 
properly  regarded  as  a  part  of  the  occurrence  itself.  Cited,  101/802; 
112/557. 

In  Newsom,  66/57,  it  was  held  that  what  the  plaintiff  said  a  short 
time — some  six  or  seven  minutes — after  the  injury  was  done,  at  a 
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place  some  four  or  five  hundred  3rards  distant,  to  which  he  went,  as 
to  the  malice  of  defendant's  agent  in  blowing  the  whistle,  was  not 
admissible  in  his  own  behalf  as  part  of  the  res  gestae.  Nor  was 
what  defendant's  engineer  said  some  time  after  the  injury  and  at 
a  different  place  some  miles  away,  indicating  the  state  of  his  feel- 
ings toward  the  person  injured.    Cited,  92/338;  107/371 ;  123/358. 

Maloy,  77/237,  was  an  action  brought  for  the  homicide  of  the 
plaintiff's  minor  son,  and  it  was  held  that  testimony  that  the  son, 
prior  to  his  death,  made  a  certain  statement  as  to  how  the  injury 
was  done,  was  inadmissible,  it  not  having  been  made  at  or  near 
the  time  of  the  accident  so  as  to  be  admissible  as  part  of  the  res 
gestae.    D3dng  declarations  are  not  admissible  in  civil  cases. 

Where  the  plaintiff  claimed  that  he  was  injured  by  a  fall  in  at- 
tempting to  alight  from  a  railway  train  while  in  motion,  under  the 
direction  of  the  conductor,  there  was  no  error  in  allowing  a  wit- 
ness who  had  testified  that  as  the  plaintiff  attempted  to  leave  the 
train  he  pitched  forward,  fell,  and  rolled  over  on  the  ground,  to 
state,  "I  don't  remember  plaintiff  saying  anything  as  he  rose,  ex- 
cept that  he  was  hurt  on  his  shoulder  and  1^  and  hip,"  there  being 
nothing  to  indicate  that  this  was  an  afterthought  or  was  a  mere 
narration  of  a  past  transaction.  Brown,  126/1,  5  (2).  Especially 
will  this  furnish  no  ground  for  reversal,  where  the  presiding  judge 
in  a  note  to  this  ground  of  the  motion  for  a  new  trial  certified  that 
the  witness  had  already  testified,  without  objection,  that  imme- 
diately after  hf  got  up  he  had  stated  that  he  was  hurt,  and  that  his 
shoulder  was  hurt     Haralson,  133/231. 

Where  a  young  wonwin  nineteen  or  twenty  years  of  age  claimed 
to  have  been  injured  by  the  sudden  jerking  of  an  electric  car  of  a 
street  and  suburban  railway  while  she  was  in  the  act  of  alighting, 
throwing  her  against  the  side  of  the  car,  and  she  testified  that  after 
this  she  walked  into  the  station  and  sat  down  for  a  few  minutes, 
and  then  walked  to  her  destination,  which  was  a  house  two  or  three 
hundred  yards  distant;  and  where  the  evidence  showed  that  upon 
arriving  there  she  was  observed  to  look  pale  and  to  be  trembling, 
and  was  asked  what  was  the  matter,  and  made  a  statement  as  to 
the  manner  in  which  she  claimed  to  have  been  injured,  such  state- 
ment constituted  no  part  of  the  res  gestae  and  was  properly  excluded. 
McBride,   125/515.     Cited,   129/846. 

A  narrative  as  to  the  circumstances  under  which  a  person  was 
injured  in  alighting  from  a  moving  train,  given  by  him  a  half  hour 
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or  more  after  he  was  hurt,  to  persons  arriving  on  the  scene,  is  not 
admissible  as  a  part  of  the  res  gestse  of  the  occurrence.  Nor  can 
a  statement  as  to  what  occurred,  made  by  him  on  the  following  day 
to  an  agent  of  the  defendant,  who  reduced  the  statement  to  writ- 
ing, be  regarded  as  competent  evidence.    White,  123/353. 

On  the  trial  of  a  damage  suit  for  personal  injuries,  testimony 
by  the  defendant's  witness  to  the  eflfect  that,  after  ample  oppor- 
tunity, the  plaintiflF  did  not  tell  the  witness  that  he  was  injured,  or 
to  the  eflfect  that  the  witness  had  not  heard  that  the  plaintiflF  was 
injured,  is  not  inconsistent  with  and  can  not  be  impeached  by  tes- 
timony of  the  plaintiflPs  witness  to  the  eflfect  that  on  some  occasion, 
not  shown  to  be  identical  with  that  referred  to  by  defendant's  wit- 
ness, the  plaintiflF  did  declare  to  such  witness  the  fact  that  he  had 
been  injured.  Declarations  of  the  latter  kind,  not  shown  to  have 
been  made  under  such  circumstances  as  to  form  a  part  of  the 
res  gestae,  nor  in  the  presence  of  the  defendant,  are  inadmissible  as 
evidence  at  the  instance  of  the  plaintiflF.  When  admitted  over  ap- 
propriate objection,  if  the  conflict  of  evidence  is  sharp  on  the  issue 
as  to  whether  the  plaintiflF  was  in  fact  injured,  the  error  of  admit- 
ting such  evidence  will  require  the  grant  of  a  new  trial,  on  motion 
of  the  defendant.    Vamer,  129/844. 

696.   By  a  spectator. 

In  Davis,  27/113,  it  is  said  that  declarations  of  a  person  who  is 
not  a  party,  nor  the  agent  of  a  party  to  a  transaction,  and  who  is 
a  competent  witness,  not  made  at  the  time  of  the  act  of  which  it 
is  insisted  it  is  explanatory,  are  not  admissible  in  evidence  as  part 
of  the  res  gestae.  These  statements  were  made  by  Mrs.  Winn, 
who  was  injured  by  the  collision,  but  who  was  not  a  party  to  this 
action.    Cited,  28/95. 

In  Bagwell,  107/157,  the  plaintiflF  was  a  passenger  on  a  street- 
car. A  collision  occurred  and  she  jumped  from  the  car  and  was 
injured.  The  trial  judge  permitted  her  to  testify  that  just  prior  to 
the  collision,  "People  on  the  street  were  screaming  for  the  motor- 
man  to  stop."  It  was  held  that,  "the  cries  and  exclamations  of 
bystanders  upon  seeing  an  accident  about  to  occur  may  be  proved 
to  explain  the  state  of  mind  and  conduct  of  a  person  hearing  them 
and  who  is  injured  in  the  accident." 

After  a  railroad  collision,  the  passengers  signed  and  issued  a  card 
exonerating  the  agents  of  the  company.    The  headnote  states  that 


Digitized  by 


Google 


§§  597-598  ]  CHAPTER  36.  [  1224 

Evidence. 

it  was  immediately  after  the  collision.  The  report  of  the  case 
states  that  it  was  made  and  signed  on  the  spot,  just  after  the 
catastrophe,  but  how  long  did  not  appear;  the  bill  of  exceptions 
says  it  was  fifteen  or  twenty  minutes  afterwards,  and  McCay,  J., 
says  it  was  the  next  day  and  after  much  dispute  and  crimination, 
and  against  the  first  impressions  of  the  passengers.  It  was  not 
evidence  as  part  of  the  res  gestae.    Johnston,  38/410. 

697.  By  a  party  to  a  fight. 

Sayings  uttered  after  a  fight,  on  the  same  day,  but  how  long  after- 
wards does  not  appear,  on  the  opposite  side  of  a  public  square  two 
or  three  hundred  yards  from  the  place  of  the  fight,  were  not  part 
of  the  res  gestae.    Cherry  v,  McCall,  23/193. 

698.  Gomplaints  as  part  of  the  res  gestae  of  pain. 

In  Smith,  76/2C9,  a  witness  was  allowed  to  state  of  the  plaintiff : 
"Indeed,  he  threatened  that  if  he  did  not  get  better,  he  would  take 
his  life ;  he  contemplated  suicide."  The  statement  was  made  months 
after  the  accident  in  which  he  was  injured,  and  it  would  seem,  from 
the  opinion  in  the  case,  that  it  was  made  to  a  physician  with  whom 
he  was  consulting  at  the  time,  and  whose  treatment  he  was  en- 
deavoring to  avail  himself  of.  It  was^held  to  be  doubtful  whether 
the  testimony  was  admissible,  but  that  where  the  admissibility  of 
evidence  is  doubtful,  the  rule  in  this  State  is  to  admit  it  Hall,  J., 
said :  "The  general  rule,  as  laid  down  by  writers  on  evidence,  is 
that  'the  representations  by  a  sick  person  of  the  nature,  symptoms 
and  effects  of  the  malady  under  which  he  is  laboring  at  the  time, 
are  received  as  original  evidence.  If  made  to  a  medical  attendant, 
they  are  of  greater  weight  as  evidence ;  but,  made  to  any  other  per- 
son, they  are  not  on  that  account  to  be  rejected.'  1  Gr.  Ev.  §  102. 
But  this  rule,  particularly  its  latter  branch,  is  to  be  very  carefully 
guarded  and  restricted  in  its  application,  especially  where  it  is  apn 
parent  that  the  declarations  constitute  no  part  of  the  res  gestae,  and 
may  have  been  made  for  the  purpose  of  promoting  some  ulterior 
scheme,  as  for  the  purpose  of  being  used  in  evidence  in  a  con- 
templated or  pending  lawsuit  brought  to  recover  damages  for  the 
injury  from  which  the  party  insists  he  is  suffering." 

Where  one  receives  a  personal  injury,  which  causes  at  first  tem- 
porary unconsciousness,  and  a  physician  is  called,  and  during  his 
attendance,  extending  continuously  through  some  weeks,  the  patient 
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complains  of  pain,  and  indicates  the  region  thereof  in  her  system, 
these  facts  are  competent  evidence  in  her  favor  on  the  trial  of  an 
action  for  the  tort  causing  the  injury,  when  testified  to  by  the  physi- 
cian, in  connection  with  a  description  of  the  s)rmptoms  which  he 
observes  in  the  course  of  his  attendance  and  treatment.  Smith, 
94/580. 

In  Prisock,  97/643,  it  was  held  that  exclamations  or  complaints 
made  by  a  person  undergoing  physical  examination  by  a  physician, 
with  a  view  to  ascertaining  the  extent  of  his  alleged  injuries,  and 
apparently  made  in  response  to  manipulations  of  the  person's  body 
or  members  by  the  physician,  are  admissible  in  evidence,  though 
such  person  was  not  under  the  treatment  of  this  particular  irfiysi- 
cian,  and  the  examination  was  being  made  solely  for  the  purpose  in- 
dicated. Whether  or  not  the  exclamations  were  involuntary,  or 
the  complaints  were  bona  fide,  is  for  determination  by  the  jury, 
under  all  the  evidence  submitted.  Simmons,  C.  J.,  said:  "Such 
complaints  are  regarded  as  manifestations  of  pain,  as  a  part  of  the 
res  gestse  of  the  pain,  and  are  not  classed  with  mere  descriptive 
statements.  They  are  received  as  original  evidence,  and  may  be 
testified  to  by  any  person  in  whose  presence  they  are  uttered.  In 
Walker's  case,  infra,  it  did  not  appear  that  the  complaints  were  of 
this  character." 

Since  the  change  in  the  Taw  allowing  parties  to  testify  in  their 
own  behalf,  it  is  not  competent  for  a  plaintiff  suing  for  physical 
injuries  to  prove  by  his  wife  that  subsequently  to  their  infliction  he 
frequently  complained  to  her  of  pains  and  hurts  resulting  there- 
from, and  stated  that  he  suffered  a  great  deal.  Bleckley,  C.  J., 
said:  "The  plaintiff's  wife  was  permitted  to  testify  to  his  com- 
plaints made  in  her  hearing.  She  said  he  complained  of  his  side 
a  great  deal,  and,  being  told  to  state  all  of  his  complaints,  she  said 
his  head  hurt  him,  and  his  side  and  his  leg ;  he  suffered  a  great  deal. 
Such  evidence  as  this,  by  a  witness  other  than  the  wife  of  a  party, 
was  competent  and  admissible,  so  long  as  the  law  excluded  parties 
from  being  witnesses  in  their  own  behalf;  but  now  that  they  are, 
by  statute,  competent  to  testify,  and  where,  as  in  this  case,  the  tes- 
timony is  heard  from  the  plaintiff  himself,  who  knew  the  facts  of 
pain  and  suffering,  his  wife,  whose  knowledge  of  them  was  de- 
rived from  hearsay,  was  not  competent  to  prove  complaints  which 
were  no  part  of  the  res  gestae  of  the  injury.  The  ground  on  which 
such  evidence  was  formerly  deemed  competent  was  the  ground  of 
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necessity.  That  necessity  no  longer  exists.  The  higher  and  better 
evidence  is  that  of  the  person  who  has  actual  knowledge  of  the 
truth  of  the  pains  and  other  feelings  to  which  the  complaints  relate. 
This  view  is  taken  by  the  Court  of  Appeals  of  New  York  in  the 
case  of  Roche  v.  Railroad  Co.,  105  N.  Y.  294,  11  N.  E.  630.  The 
reasoning  of  that  case  is  entirely  satisfactory,  and  applies  as  forcibly 
in  Georgia  as  it  does  in  New  York.  Indeed,  before  parties  were 
made  competent  witnesses,  the  wife  of  the  plaintiff  could  not  be 
heard  to  testify  at  all  in  favor  of  her  husband.  The  same  statute 
which  rendered  her  competent  to  testify  ior  him,  rendered  him 
ccMnpetent  to  testify  for  himself."  Walker,  93/462.  Cited,  97/647; 
99/255;   101/18. 

A  husband  was  allowed  to  testify  as  follows :  "I  don't  know  the 
cause  of  it,  but  she  has  suffered  a  great  deal  from  her  hip.  I  saw 
its  swollen  ccmdition  and  frequently  rubbed  and  bathed  it  for  her." 
It  was  held  that  while  a  husband  is  not  competent  to  testify  as  to 
oral  complaints  made  to  him  by  his  wife  concerning  her  "pains 
and  hurts"  resulting  frcMn  a  physical  injury,  Walker,  supra,  he 
may  testify  as  to  the  physical  condition  of  any  of  her  members  of 
which  he  had  actual  knowledge;  and,  if  such  condition  manifestly 
caused  suffering,  he  may  so  state.  Wainwright,  99/255.  Cited, 
122/97. 

The  wife  of  the  injured  party  is  not,  because  of  the  marital 
relation  existing  between  them,  and  the  policy  of  the  law  to  pre- 
serve inviolate  confidential  communications  between  husband  and 
wife,  incompetent  to  testify  as  to  the  nature  of  the  injury  received 
by  him  and  its  effect  upon  his  physical  condition,  when  there  is 
nothing  to  indicate  that  her  knowledge  on  the  subject  was  gained 
because  of  any  confidence  which  he  reposed  in  her  as  his  wife.  The 
wife  may  testify  to  S)rmptoms  which  she  observed,  indicating  that 
her  husband  suffered  from  headache,  but  should  not  be  permitted 
to  generalize  or  state  any  bare  conclusion  based  upon  her  observa- 
tion of  others  who  had  headache,  she  not  professing  to  be  an  ex- 
pert.   Mason,  123/773. 

After  showing  the  injury,  there  was  no  error  in  permitting  the 
physician  who  treated  the  injured  person  to  testify,  "In  dressing 
his  shoulder  you  couldn't  dress  the  shoulder  without  your  moving 
the  arm,  and  when  you  would  move  the  arm  he  would  complain  of 
pain.  That  is  about  the  only  way  I  could  tell  it."  Gilldand^ 
133/621. 
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Whfle  in  the  trial  of  an  action  for  personal  injuries  evidence 
that  the  plaintiff  c(»nplained  of  specified  pains  and  injuries  is  not 
ordinarily  admissible,  it  will  not,  in  a  given  case,  be  cause  for  a 
new  trial  that  evidence  was  admitted  that  the  plaintiff  merely  com- 
plained, and  stated  that  she  had  received  a  jolt  in  alighting  from 
the  train.    Bumham,  123/28. 

On  the  trial  of  such  an  action,  complaints  made  by  the  plaintiff 
to  her  attending  physician  of  pains  in  designated  portions  of  her 
body  were  not  admissible  in  evidence  in  her  favor,  unless  made 
under  such  circumstances  as  to  be  equivalent  to  spontaneous  and 
involuntary  exclamations  or  out-cries,  groans,  convulsive  move- 
ments, and  other  physical  manifestations  of  present  pain  and  suf- 
fering.   Gardner,  122/82.    Cited,  123/31 ;  2  G.  A.  588. 

The  declaration  of  the  plaintiff,  made  to  a  physician,  that  he 
felt  no  sensation  of  pain  resulting  irom  sticking  a  needle  into  his 
finger,  does  not  fall  within  any  of  the  exceptions  to  the  rule  as  to 
hearsay,  and  was  properly  excluded.  Walker,  93/463,  21  S.  E.  48; 
Broyles  v.  Prisock,  97/643,  25  S.  E.  389;  Gardner,  122/82,  49 
S.  E.  818.  Especially  was  there  no  error  in  excluding  declarations 
of  the  plaintiff,  as  to  his  physical  symptoms  and  suffering,  which 
were  no  part  of  the  res  gestse  of  the  injury,  when  the  plaintiff  him- 
self as  a  witness  fully  described  the  character  and  extent  of  his 
injuries.  "The  higher  and  better  evidence  is  that  of  the  person 
who  has  actual  knowledge  of  the  truth  of  the  pains  and  other  feel- 
ings to  which  the  complaint  relates."  Walker,  93/467;  Goodw3m, 
2  G.  A.  470. 

Where  on  the  trial  of  an  action  for  a  personal  injury  the  plain- 
tiff, while  on  the  stand  as  a  witness,  admitted  that  he  had  not  made 
complaint  in  reference  to  the  injury  to  any  one  save  his  wife  until 
some  days  after  he  was  injured,  and  other  testimony  was  also  ad- 
mitted to  show  that  he  had  made  no  complaint  on  the  night  of  the 
injury,  exclusion  of  the  testimony  of  still  another  witness  tending 
to  show  that  he  heard  no  complaint  will  not,  even  if  admissible  on 
account  of  the  opportunity  of  such  witness  to  have  heard  such 
complaint  if  made,  require  the  grant  of  a  new  trial,  after  verdict 
in  favor  of  the  plaintiff.    Woodruff,  135/24. 

699.    Statements  by  conductor,  engineer  and  other  em- 
ployees. 

Plaintiffs  offered  to  prove  the  sayings  and  declarations  of  the 
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conductor  and  engineer  which  were  made  at  a  station  about  a  mile 
below  where  the  accident  occurred,  after  the  train  arrived  there 
and  while  stopping  there.  It  had  previously  stopped  a  short  time 
immediately  after  the  accident  occurred.  They  were  not  admis- 
sible as  a  part  of  the  res  gestae,  as  they  were  uttered  at  an  indefinite 
time  after  the  happening  of  the  thing  to  which  they  related.  And 
they  were  made  when  the  conductor  and  engineer  were  not  acting 
as  the  agents  of  the  company.    Sims,  28/93. 

Sayings  of  a  conductor  to  a  fireman  made  at  the  next  station  and 
ten  miles  from  where  the  accident  occurred,  were  offered  by  the 
company  in  evidence.  The  conductor  was  dead  when  the  case  was 
tried.  The  sayings  were  inadmissible,  especially  for  the  company. 
They  were  inadmissible  even  against  the  company,  unless  part  of 
the  res  gestae.    Kelley,  58/107. 

On  the  trial  of  Weinkle,  107/367,  the  court  allowed  a  witness  to 
state :  "As  I  came  up,  the  engineer  sang  out  to  me,  'Hello,  Cap,  it 
looks  like  we  have  killed  some  of  your  mules,'  and  I  said,  'They  are 
not  my  mules,*  and  he  then  turned  to  the  fireman  and  said,  *We 
have  sure  played  hell  to-night ;' "  the  objection  to  this  testimony 
being  that  the  engineer  was  not  clothed  with  authority  to  bind  the 
company ;  and  that  the  evidence  was  illegal  and  inadmissible,  being 
no  part  of  the  res  gestae,  as  it  appeared  that  the  witness  was  at  his 
house  some  distance  away  when  the  mules  were  killed,  and  that  he 
walked  from  his  house  to  the  train  before  having  the  conversation 
above  quoted.  Cobb,  J.,  said:  "Unless  the  declarations  of  the  en- 
gineer were  made  while  he  was  engaged  in  the  transaction  of  sc«ne 
business  of  the  company  with  the  person  with  whom  he  was  talking 
within  the  scope  of  his  authority,  or  were  declarations  accompany- 
ing an  act  done  by  him  in  discharge  of  some  duty  imposed  upon 
him  in  his  relation  as  a  servant  of  the  company,  the  evidence  was 
inadmissible  and  should  have  been  rejected.  It  is  not  pretended 
that  the  statements  made  by  the  engineer  were  made  in  the  course 
of  any  transaction  with  the  witness  in  relation  to  the  company's 
business,  and  therefore  such  statements  do  not  come  within  the 
reason  of  that  rule  which  permits  the  declarations  of  an  agent  to 
be  introduced  against  his  principal  when  they  are  made  dum  fervet 
opus.  Were  the  statements  of  the  engineer  a  part  of  the  res  gestae 
of  the  occurrence  so  as  to  make  them  admissible  for  that  reason? 
It  does  not  distinctly  appear  in  the  record  what  was  the  lapse  of 
time  between  the  killing  of  the  mules  and  the  conversation  between 
the  engineer  and  the  witness;   but  from  what  does  appear  it  must 
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have  been  such  a  lapse  of  time  as  that  the  declarations  were  not, 
in  any  sense,  contemporaneous  with  the  act  of  killing  the  mules. 
The  witness  was  not  present  at  the  time  that  the  collision  occurred, 
and  it  is  to  be  inferred  from  what  is  stated  in  the  motion  for  a 
new  trial  that  when  the  witness  arrived  upon  the  scene  such  time 
had  elapsed  that  the  engineer  was  in  a  position  to  fully  realize  the 
consequences  resulting  to  the  company  from  the  killing  of  the 
mules,  and  that  therefore  the  occurrence  which  was  the  subject  of 
the  conversation  was  in  the  past."    Cited,  112/557. 

In  Newton,  85/517,  the  court  admitted  in  evidence  certain  state- 
ments made  after  the  homicide,  by  a  person  alleged  to  have  been 
the  engineer  on  the  train.  This  testimony  was  objected  to  on  the 
ground  that  it  was  not  shown  that  the  person  making  the  statement 
was  an  employee  of  the  defendant,  so  that  his  sa3rings  in  and  about 
the  occurrence  were  competent  evidence  to  bind  it.  The  court  sub- 
mitted the  question  to  the  jury,  for  them  to  find  whether  the  per- 
son who  made  the  statement  was  the  engineer  or  not.  Simmons, 
J.,  said:  "We  do  not  think  there  was  an  error  in  admitting  this 
testimony  over  the  objection  that  was  made  to  it  at  the  time  of  the 
trial.  If  it  was  a  doubtful  question  whether  the  person  who  made 
the  statement  was  the  engineer  of  the  defendant,  or  of  some  other 
person,  the  court  was  right  in  submitting  that  question  to  the  jury. 
If  the  objection  had  been  that  the  statement  of  the  engineer,  made 
after  the  transaction  had  ended,  was  inadmissible,  it  would  present 
a  diflFerent  question." 

A  statement  made  after  the  injury  by  another  employee  of  the 
company,  who  was  superior  to  plaintiflF,  to  the  effect  that  it  was 
plaintiff's  duty  to  examine  the  cars  as  he  was  doing  when  he  was 
injured,  is  inadmissiWe  as  hearsay.  He  could  not  bind  the  com- 
pany by  anything  he  could  say  which  was  not  a  part  of  the  res 
gestae.    Howard,  84/711. 

A  statement  made  shortly  after  an  accident,  by  the  conductor  of 
the  train,  to  the  witness,  of  what  he  heard  the  engineer  state  about 
the  cause  of  the  accident,  was  mere  hearsay  testimony,  and  was 
inadmissible.    Maloy,  77/237. 

600.    Declarations  of  agents. 

In  Wright,  34/330,  it  was  proven  that  the  afternoon  of  the  ac- 
cident the  brakeman  said  that  the  axle  of  the  car  was  too  short 
and  that  he  had  told  them  so.    The  court  said :  "This  saying  should 
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not  have  gone  to  the  jury  until  it  had  been  shown  that  it  was  within 
his  peculiar  province  to  watch  over  and  superintend  the  condition 
of  the  cars  constituting  the  train  and  having  such  a  control  as  to 
direct  which  should  go  and  which  not  Beyond  the  so^  of  his 
agency,  an  agent  can  not  by  his  declarations,  affect  his  principal. 
And  as  corporate  bodies,  especially  railroad  companies,  have  daily 
hundreds  of  employees,  in  various  services,  with  divisions  of  labor 
and  duty,  simple  justice  requires  that  these  companies  shall  not  be 
liable  for  damages  upon  the  loose  or  casual  sa3angs  of  every  person 
who  may  be  in  their  employment"  Cited,  56/276;  77/213; 
85/489.    • 

On  the  trial  of  a  suit  against  a  railroad  company  for  damages  to 
the  plaintiff,  an  employee  of  the  company,  caused  by  the  negligence 
of  his  coemployees,  it  was  error  to  permit  the  plaintiff  to  testify 
that  an  assistant  superior  had  told  him,  after  the  injury  was  done, 
that  the  company  felt  itself  under  obligations  to  support  him  and 
his  family  during  life.  At  best,  it  was  the  mere  admission  of  an 
agent  not  in  the  actual  execution  of  his  duty.    Duggan,  51/212. 

In  Blitch,  76/333,  the  plaintiff  was  not  allowed  to  prove  that  the 
defendant's  master  of  trains  had  agreed  to  pay  all  expenses  incurred 
by  him  on  account  of  his  injuries  and  illness.  This  agent  had  no 
power  to  bind  the  company  by  such  a  promise,  and  it  was  not  an 
admission  made  by  an  agent  dum  fervet  opus. 

That  an  engine  was  defective  is  not  established  by  the  testimony 
of  the  plaintiff  that  the  engineer  told  him  some  days  after  the 
injury  that  it  had  certain  defects,  although  the  engineer  had  testi- 
fied that  he  did  not  so  tell  him.  Impeaching  the  evidence  of  the 
engineer  by  contradicting  him  as  to  what  he  had  said  would  not 
prove  that  what  he  had  said  was  true.  Not  being  a  part  of  the 
res  gestae  they  were  clearly  inadmissible  as  declarations  or  admis- 
sions against  the  railroad  company.  Such  impeaching  evidence 
being  the  only  evidence  touching  any  defect  in  the  engine,  there 
was  nothing  on  which  to  base  instructions  to  the  jury  to  'look  to 
the  evidence,  and  determine  whether  the  engine  was  defective, 
*  *  *  whether  there  was  a  leak  in  the  steam,  which  escaped 
into  the  cylinders,  and  caused  the  accident"  So  instructing  was 
consequently  erroneous.    Maltsby,  90/630.    Qted,  95/463;  125/87. 

Where  a  railroad  company  is  sued  for  personal  injuries,  declara- 
tions made  by  an  employee  after  the  time  of  the  injury,  and  not 
as  a  part  of  the  res  gestae,  are  inadmissible  for  or  against  the 
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company;  but  such  declarations  may  be  proved  by  another  wit- 
ness to  contradict  or  impeach  the  testimony  of  the  employee  on 
the  trial  of  the  case.  The  impeaching  evidence  can  not  be  used 
to  establish  the  statements  in  the  declarations  of  the  employee,  but 
is  admissible  for  the  sole  purpose  of  impeachment  by  proof  of 
contradictory  statements.    Peddy,  120/589. 

The  declarations  or  admissions  of  an  agent,  unless  part  of  the 
res  gestae,  do  not  bind  the  principal,  and  in  a  suit  against  the  prin- 
cipal have  no  probative  value.  Conduct  of  an  agent,  from  which 
it  is  sought  to  imply  an  admission,  is  within  this  rule.  Harris,  1 
G.  A.  714. 

601.    Statements  by  president  of  construction  company. 

In  Liddell,  85/482,  it  was  held  that  sayings  of  the  president  of 
the  construction  company  which  was  building  and  equipping  the 
railroad,  made  two  or  three  hours  after  the  accident  occurred,  at 
another  place,  to  a  newspaper  reporter,  that  it  would  be  to  his 
interest  not  to  publish  too  much,  that  the  railroad  at  the  place  of 
the  accident  had  been  laid  only  temporarily,  that  he  had  not  had 
time  to  put  the  broad-gauge  ties  on  it,  and  did  not  want  public 
opinion  so  strong  against  him,  etc.,  were  not  admissible.  Simmons, 
J.,  said:  "Williamson  was  the  president  of  the  construction  com- 
pany which  was  building  and  equipping  the  road.  While  it  is  true 
that  the  construction  company  was  operating  the  road  in  the  trans- 
portation of  passengers  and  freight,  and  while  it  is  true  that  the 
railroad  company  was  liable  for  the  acts  of  the  construction  com- 
pany (as  we  shall  hold  later  on  in  this  opinion),  and  that  William- 
son thereby  became  the  agent  of  the  railroad  company,  we  do  not 
think  fhat  these  admissions  made  by  him,  under  the  circumstances 
disclosed  by  this  record,  were  admissible  as  against  the  railroad 
company  or  the  construction  company.  To  make  the  admissions 
of  an  agent  admissible  as  against  his  principal  they  must  be  a  part 
of  the  res  gestse,  or  must  have  been  made  during  the  performance 
of  the  agent's  duties.  It  is  clear  that  the  admissions  of  William- 
son were  not  made  as  part  of  the  res  gestae.  He  was  not  at  the 
place  of  the  accident,  and,  as  said  before,  it  was  some  two  or  three 
hours  after  the  accident  when  he  had  the  conversation  with  the  news- 
paper reporter  and  it  is  equally  clear  that  they  were  not  made  when 
in  the  performance  of  a  duty  to  the  corpcwation,  or  while  any  duty 
to  the  corporation  was  being  performed  by  him.    It  seems  to  us 
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to  have  been  more  in  the  nature  of  an  application  to  the  newspaper 
reporter  not  to  publish  too  much  about  the  accident  in  his  paper, 
and  more  in  the  interest  of  Williamson  individually  than  of  the 
railroad  company."    Cited,  90/632;  107/371. 

602.  Sayings  of  employee  offered  to  impeach  him. 

Where  testimony  as  to  sayings  of  an  employee  of  defendant, 
made  at  a  time  when  they  could  not  have  been  considered  as  a  part 
of  the  res  gestae,  was  admissible  only  for  the  purpose  of  impeaching 
such  employee  as  a  witness,  the  court,  upon  request  of  defendant's 
counsel,  should  have  cautioned  the  jury  that  they  should  not  con- 
sider such  sayings  as  admissions  binding  the  defendant.  Brush 
Electric  Light  &  Power  Co.  v.  Weels,  103/512. 

603.  Where  an  employee  was  a  mere  spectator. 

In  Marsh,  56/274,  a  wife  sued  for  the  homicide  of  her  husband. 
A.,  who  was  an  employee  of  the  company,  was  present  and  wit- 
nessed the  occurrence.  The  local  agent  of  the  company  prevented 
the  plaintiff's  counsel  from  learning  what  A.  would  testify.  A. 
made  statements  to  plaintiff  and  to  F.  immediately  after  the  oc- 
currence to  the  effect  that  the  death  was  the  result  of  the  engi- 
neer's failure  to  put  on  brakes ;  that  the  agent  would  not  allow  him 
to  communicate  the  facts  to  plaintiff's  counsel  until  the  trial,  and 
he  was  afraid  to  tell  about  it  lest  he  should  be  discharged.  Plain- 
tiff offered  these  statements  in  evidence  and  they  were  rejected.  It  ' 
was  held  that  an  employee  of  a  railroad  company  who  saw  another 
employee  killed  by  the  cars  can  not  affect  the  company  by  his 
declarations,  made  immediately  after  the  occurrence,  to  the  effect 
that  the  disaster  was  caused  by  the  negligence  of  those  in  charge 
of  the  train,  the  speaker  himself  not  being  one  of  the  number. 
What  he,  as  a  mere  spectator,  reported  immediately  after  the 
homicide,  as  to  the  cause  thereof,  is  not  evidence  as  part  of  the 
res  gestae.  And  it  was  further  held  that  improper  acts  by  an  agent 
touching  matters  out  of  the  scope  of  his  agency,  are  not  to  be  im- 
puted to  the  principal.  And  where  the  local  agent  of  the  company 
had  interposed  to  prevent  the  plaintiff's  counsel  from  having  ac- 
cess to  a  witness  in  the  employment  of  the  company,  it  was  ruled 
that  there  was  no  presumption  that  the  act  was  authorized  by  the 
company;  and  that  unless  the  delegation  of  such  authority  ap- 
peared in  evidence,  the  corporation  would  be  unaffected  by  the 
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conduct  of  the  agent.  Bleckley,  J.,  said:  "It  is  not  clear  to  us 
how  the  agent's  conduct  would  be  any  reason  for  admitting  the 
statements,  if  it  were  conceded  that  it  was  improper  and  that  it 
was  not  within  the  scope  of  his  authority."  And  as  to  the  state- 
ments being  part  of  the  res  gestae  he  said:  "A.  was  a  mere 
spectator.  His  conduct  was  not  to  be  illustrated,  but  the  conduct 
of  other  persons.  What  he  said  immediately  afterwards  could 
give  character  to  nothing  that  happened— could  neither  quaUfy  nor 
explain  it."    Cited,  70/147;  77/213. 

604.    Statements  parts  of  res  gestae  of  an  investigation. 

In  Krogg,  77/202,  a  suit  against  two  railroad  companies,  testi- 
mony was  offered  by  the  plaintiff  that  the  general  manager,  who 
had  full  control  of  the  roads  and  all  the  employees  upon  them,  and 
who  had  no  superior  officer  as  to  the  management  of  the  cars, 
engines  and  tracks,  and  whose  duty  it  was  to  know  everything  con- 
nected with  the  road  and  to  keep  everything  in  proper  order,  was 
informed  by  the  conductor  of  a  train  in  which  he  was  riding  that 
the  train  on  which  the  plaintiff  was  at  work  had  been  wrecked  and 
where  it  had  occurred,  and  thereupon  remarked  that  he  had  told 
the  roadmaster  that  those  curves  were  too  high;  and  also  that  he 
went  to  the  scene  of  the  wreck,  and  after  examining  as  to  its  cause, 
and  while  pursuing  his  investigations,  went  to  the  plaintiff,  who 
was  the  engineer  of  the  wrecked  train,  and  asked  him  what,  in 
his  opinion,  caused  the  wreck;  that  the  plaintiff  said  he  thought 
it  was  a  broken  rail,  but  was  not  positive ;  that  the  general  manager 
said  that  plaintiff  was  mistaken;  that  the  plaintiff  asked  him,  as 
he  had  made  an  examination  since  the  wreck,  what,  in  his  opinion, 
caused  it,  to  which  the  general  manager  responded  that  it  was  too 
much  elevation  on  the  curve;  that  the  plaintiff  asked  if  he  was 
positive  about  it,  to  which  the  general  manager  responded,  yes,  he 
knew  it,  and  that  thereupon  he  would  remedy  that,  and  would  have 
no  more  such  accidents  from  that  fault.  It  was  held  that  these 
admissions  or  statements  of  the  general  manager  were  admissible 
in  evidence.  He  was  the  alter  ego  of  the  corporation  in  this 
matter.  His  statements  as  to  the  condition  of  the  road  were  made 
while  in  the  line  of  his  duty,  it  being  his  business  to  know  the 
condition  of  the  road,  and  upon  being  informed  by  an  agent  of  the 
road  of  the  wreck,  what  he  then  said  was  dum  fervet  opus.  It 
was  admissible  also  as  showing  knowledge  of  the  corporation  as  to 
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the  improper  construction  and  condition  of  the  road  before  the 
accident.  The  statements  of  the  general  manager  to  the  plaintiff 
were  admissible  further  as  part  of  the  res  gestae,  it  being  his  duty 
to  investigate  the  cause  of  the  disaster,  and  such  statements  being 
made  while  he  was  pursuing  his  inquiries.  Cited,  82/476;  85/492; 
107/371.  In  Liddell,  85/492,  it  is  said  that  this  case  goes  to  the 
extreme  limit  The  court  meant  that  the  statements  were  part  of 
the  res  gestae  of  the  investigation  which  the  agent  who  made  them 
was  then  making  in  behalf  of  his  principal,  and  not  as  meaning  the 
res  gestae  of  the  accident.    Carson,  98/652.    Cited,  112/557. 

In  Carson,  98/652,  the  defendant  offered  to  prove  the  statements 
made  by  one  of  the  employees  while  investigating  the  cause  of  the 
derailment  that  had  injured  the  plaintiff.  It  was  held  that  they 
were  inadmissible  as  part  of  the  res  gestae.  Simmons,  C.  J.,  said: 
"To  render  such  declarations  as  these  admissible  as  a  part  of  the 
res  gestae  of  the  occurrence  in  question,  they  must  be  so  nearly  con- 
nected with  the  act  'as  to  be  free  from  all  suspicion  of  device  or 
afterthought.'  Code,  §  5766.  They  must  be  so  spontaneous  and  in- 
voluntary, so  much  a  part  of  the  act  itself,  as  to  render  it  reasonably 
certain  that  they  were  not  the  result  of  deliberation  or  reflecticm. 
Certainly  this  can  not  be  said  as  to  statements  made  after  the  acci- 
dent and  the  injury  in  question  had  occurred,  by  an  employee  of 
the  party  who  offered  them,  and  while  he  was  going  over  the  ground 
investigating  the  cause  of  derailment,  and  probably  seeking  for  such 
an  explanation  as  would  relieve  himself  and  his  employer  from 
blame.  Counsel  for  the  plaintiff  in  error  relied  on  what  was  said 
in  Krogg's  case  in  regaird  to  the  admissibility  of  statements  of  the 
general  manager  of  the  railroad  company  as  to  the  cause  of  the  ac- 
cident, made  at  the  scene  of  the  injury  soon  after  it  occurred,  and 
while  he  was  engaged  in  an  investigation  of  the  matter.  The  state- 
ments referred  to  in  that  decision,  however,  were  not,  as  in  this 
instance,  declarations  offered  by  the  railroad  company  in  its  own 
favor,  but  were  offered  by  the  plaintiff  as  admissions  on  the  part 
of  the  company  against  its  interest;  and  what  was  said  as  to  their 
being  a  part  of  the  res  gestae  is  to  be  understood  in  the  sense  in 
which  this  term  is  used  in  the  law  of  agency,  and  as  meaning  the 
res  gestae  of  the  investigation  which  the  agent  who  made  them  was 
then  making  in  behalf  of  his  principal,  and  not  as  meaning  the  res 
gestae  of  the  accident.  It  was  not  necessary  in  that  case,  in  order 
to  render  the  statements  admissible,  that  they  should  be  treated 
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as  a  part  of  the  res  gestae  of  the  accident,  for,  as  will  be  seen  from 
the  opinion  of  the  court,  they  were  clearly  admissible  on  other 
grounds."    Cited,  112/557. 

606.    Where  improper  admission  of  statements  no  cause 
for  a  new  trial. 

Though  declarations  be  no  part  of  the  res  gestae,  their  admission 
in  evidence,  unless  objected  to  on  the  proper  ground,  is  no  cause 
for  a  new  trial.    Kitchens,  83/83. 

606.    Acts  of  negligence  not  declared  on  admitted  as  part 
of  res  gest88  to  explain  conduct. 

Evidence  tending  to  show  acts  of  n^ligence  not  declared  upon  is 
admissible  as  a  part  of  the  res  gestae  of  the  occurrence  under  in- 
vestigation, to  explain  the  conduct  of  the  parties  engaged  in  it.  Be- 
ing admitted,  the  court  should  charge  the  jury  that  any  negligence 
shown  by  this  evidence  can  not  be  considered  as  a  direct  and  sub- 
stantive basis  of  recovery;  but  it  might  be  misleading  to  instruct 
them  in  general  terms  that  they  would  "have  no  right  to  find  any- 
thing against  defendant  because  of"  the  same.  Bleckley,  C.  J.,  said : 
"The  court  admitted  evidence,  the  plaintiff  himself  being  the  wit- 
ness, that  'the  street-car  man  was  whipping  the  horses,  and  coming 
pushing  me ;  coming  across  that  place,  one  of  the  hind  wheels  cross- 
ing from  the  left-hand  side,'  etc.  This  testimony  was  objected  to 
because  there  was  no  pleading  to  warrant  it.  In  admitting  it,  the 
court  stated  to  the  jury  that  it  was  not  admitted  as  a  basis  for  re- 
covery by  the  plaintiff  against  the  defendant,  but  as  explanatory  of 
the  circumstances  under  which  the  injury  occurred.  In  this  there 
was  no  error.  Whether  whipping  the  horses  was  or  was  not  negli- 
gence, it  was  a  part  of  the  res  gestae  of  the  occurrence  under  investi- 
gation, and  was  relevant  to  explain  the  conduct  of  those  engaged  in 
it  Nor  was  there  any  error  in  declining  to  charge,  as  requested, 
that  'the  jury  have  no  right  to  find  anything  against  the  defendant 
because  of  the  running  or  movement  of  cars,  there  being  no  al- 
legation that  their  running  was  in  any  way  wrong.'  The  court  suf- 
ficiently guarded  the  jury  against  treating  the  manner  of  running 
the  cars  as  a  direct  and  substantive  basis  of  recovery,  and  this  was 
enough.  Had  the  charge  been  given  in  the  terms  requested,  the 
jury  may  have  understood  that  in  making  up  their  verdict  they  had 
no  right  to  consider  the  conduct  of  the  driver  of  the  car,  even  as 
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explanatory  of  the  plaintiffs  omduct  on  the  occasion.  It  is  not 
necessary  to  allege  the  whole  environment  and  res  gestae  of  the 
transaction,  in  order  to  admit  evidence  of  the  same,  or  to  authorize 
the  jury  to  consider  and  give  proper  weight  to  each  relevant  fact 
and  circumstance.  When  negligence,  which,  together  with  the  in- 
juries sustained  from  it,  constitutes  a  cause  of  action,  is  properly 
alleged,  acts  of  defendant,  or  indeed  of  any  one  else,  which  tend 
to  show  why  and  how  such  negligence  produced  injury  to  the  plain- 
tiff, may  be  presented  to  the  jury.  It  often  happens  that  one  set 
of  acts,  in  themselves  lawful  and  right,  contribute  materially  to  the 
production  of  injury  by  another  set  of  acts,  in  themselves  n^igent 
or  wrongful."    Walker,  93/462. 

In  Barnes,  113/212,  it  was  held  that  evidence  of  the  violation  by 
a  railroad  company  of  a  valid  municipal  ordinance  is,  if  the  same 
was  a  part  of  the  res  gestae  of  an  occurrence  under  investigation, 
admissible,  and  may  be  made  the  subject-matter  of  appropriate  in- 
structions to  the  jury.  Lumpkin,  J.,  said:  "During  the  progress 
of  the  trial,  the  court  admitted  in  evidence  an  ordinance  of  the  City 
of  Macon  requiring  the  cars  of  every  street-railway  company  to  be 
stopped  before  crossing  the  track  of  any  other  company.  There 
was  evidence  tending  to  show  that,  shortly  before  Barnes  was 
thrown  from  the  car,  it  had,  without  first  being  brought  to  a  stand- 
still, crossed  the  track  of  another  company.  In  this  connection  the 
judge  charged  that  if  the  car  of  the  defendant  was  not  stopped  at 
this  crossing,  and  the  failure  to  stop  contributed  to  its  derailment, 
such  failure  could  be  considered  in  determining  whether  or  not  the 
defendant  was  negligent.  The  motion  for  a  new  trial  assigns  error 
upon  admitting  this  evidence,  and  upon  the  charge  just  mentioned. 
From  a  note  to  the  motion  it  appears  that  the  judge  also  charged 
that  if  there  was  a  failure  to  stop,  yet  if  the  same  did  ndt  contrib- 
ute to  the  derailment,  such  failure  could  not  be  considered  in 
passing  upon  the  question  of  the  defendant's  alleged  negligence. 
In  the  plaintiff's  petition,  to  which  no  demurrer  was  filed,  he  dis- 
tinctly alleged  that  the  company's  failure  to  comply  with  its  duty 
to  stop  its  car  before  passing  over  this  crossing  directly  contributed 
to  the  derailment  of  the  car,  and  the  brief  of  evidence  discloses 
that  almost  immediately  after  the  car  had  gone  over  the  crossing 
the  derailment  occurred." 
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607.    Admissions. 

According  to  §  5784  (5197)  of  the  Code,  "All  admissions  should 
be  scanned  with  care." 

There  was  no  error  in  charging  that  the  jury  should  look  to  the 
circumstances  under  which  admissions  were  made,  and  ascertain 
whether  they  were  freely,  voluntarily  and  understandingly  made. 
City  of  Atlanta  v.  Brown,  73/630. 

In  the  trial  of  an  action  for  a  personal  injury,  it  is  competent  for 
the  defendant  to  prove  that  shortly  after  the  injury  was  inflicted 
the  plaintiff  admitted  "that  the  injury  was  caused  by  his  own  fault, 
and  that  nobody  was  in  fault  but  himself."  Lewis,  J.,  said :  "True, 
if  the  statement  were  made,  it  would  not  be  binding  against  the 
plaintiff,  and  he  might  show,  as  a  matter  of  fact,  that  the  injury  was 
not  due  to  his  negligence;  but  at  the  same  time  the  defendant  was 
entitled  to  have  the  evidence  go  to  the  jury,  that  they  might  con- 
sider it  for  what  it  was  worth."    Mosely,  112/914. 

In  Ingram  v,  Hilton  &  Dodge  Lumber  Company,  108/194,  the 
court,  over  the  plaintiff's  objection,  allowed  Dodge  to  testify  to 
statements  made  to  him  by  the  plaintiff,  while  the  latter  was  con- 
fined by  sickness  resulting  from  the  injuries,  to  the  effect  that 
the  plaintiff  said  he  would  be  able  to  go  to  work  on  the  first  day  of 
the  following  November,  and  would  be  satisfied  if  the  expenses  of 
his  illness  were  paid  up  to  the  time  he  was  able  to  resume  work. 
This  evidence  was  held  to  be  admissible,  as  it  had  some  bearing  upon 
the  extent  of  the  plaintiff's  injuries  and  the  amount  of  compensa- 
tion to  which  he  was  entitled,  in  case  the  defendant  was  found  lia- 
ble. 

Plaintiff  testified  that  he  had  a  pass  on  which  he  was  riding. 
When  he  was  on  the  stand  testifying  in  his  own  behalf  defendant's 
counsel,  on  cross-examination,  handed  him  a  paper  purporting  to  be 
a  free  pass  on  defendant's  railroad,  and  asked  him  if  his  name  did 
not  appear  thereon  before  the  printed  word,  "agent,"  as  the  person 
in  whose  behalf  the  ticket  was  issued.  Plaintiff's  counsel  objected 
on  the  ground  that  the  paper  was  the  highest  evidence  of  its  con- 
tents. The  objection  was  overruled,  and  the  witness  answered  that 
his  name  did  so  appear,  and  he  thought  that  was  the  pass  on  which 
he  was  riding  the  night  of  the  injury.  After  the  testimony  closed, 
plaintiff's  counsel  moved  to  rule  out  what  he  stated  as  to  the  ticket, 
it  not  having  been  offered  in  evidence.  The  motion  was  overruled, 
and  it  was  held  not  to  be  error.    Blandford,  J.,  said:    "This  evi- 
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dence  of  plaintiff  was  an  admission  against  himself.  Such  testi- 
mony, when  pertinent  to  the  issue  being  tried,  is  always  admissible." 
Henderson,  73/718.     Cited,  74/666. 

It  was  held  in  Fitzgerald,  108/507,  which  was  a  suit  by  a  widow 
to  recover  for  the  homicide  of  her  husband,  that  an  admission  by  a 
person,  tending  to  show  that  a  physical  injury  received  by  him, 
and  which  subsequently  resulted  in  his  death,  was  caused  by  an 
accident,  and  not  by  the  negligence  of  a  railroad  company  of  which 
he  was  an  employee,  was  admissible  in  evidence  for  the  defendant 
on  the  trial  of  an  action  for  the  homicide  of  such  person,  brought 
by  his  widow  against  that  company.  Fish,  J.,  said:  "As  has  been 
expressly  decided,  her  right  to  a  recovery  must  necessarily  de- 
pend upon  a  determination  of  the  question  whether  cw  not  'the  hus- 
band, had  he  lived,  would  have  had  such  right ;  and  whatever  would 
have  been  a  good  defense  to  his  suit,  had  he  lived,  will  be  equally 
available  against  one  brought  by  her.'  In  other  words,  she  is  to  be 
considered  in  privity  with  the  husband,  in  so  far  as  her  right  to 
complain  of  his  homicide  is  concerned.  It  follows,  necessarily,  that 
the  company  should  have  been  permitted  to  show,  by  any  c<Mnpe- 
tent  evidence  at  its  command,  that  the  injuries  sustained  by  him 
were  occasioned,  not  by  the  alleged  acts  of  negligence  on  its  part 
of  which  complaint  was  made,  but  by  other  and  wholly  different 
causes.  Section  5768  (5181)  of  our  Code  provides  in  terms  that: 
'The  declarations  and  entries  of  a  person,  since  deceased,  against 
his  interest,  and  not  made  with  a  view  to  pending  litigation,  are 
admissible  in  evidence  in  any  case;'  while  §  5780  (5193)  undertakes 
to  state  the  rule  that  'the  admissions  of  privies  in  blood,  privies 
in  estates,  and  privies  in  law  are  admissible  as  against'  all  persons 
with  whom  they  are  in  privity.  Accordingly  we  think  that  in  tfie 
present  case  the  defendant  company  should  have  been  permitted  to 
prove  that  the  plaintiff's  husband,  in  undertaking  to  state  the  cause 
of  his  injuries,  had  'said  he  was  making  an  effort  to  couple  cars, 
and  that  his  foot  struck  some  obstacle  on  the  track,  and  he  fell.' 
Even  were  she  not  a  privy  in  law  with  him,  this  evidence  was  ad- 
missible under  the  rule  that  'self-deserving*  declarations  made  by 
a  deceased  person  having  peculiar  opportunities  to  know  the  truth 
as  to  the  matter  under  investigation  may  be  proved  even  in  cases 
between  third  parties,  none  of  whom  claim  under  or  through  him. 
See  Field  v.  Boynton,  33/239;  1  Whart.  Ev.  §  226  et  seq.;  5  Am. 
&  Eng.  Enc.  Law  (1st  ed.),  366,  and  cases  cited."  Cited,  111/590; 
129/526;  116/656. 
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There  was  no  errcw  in  charging  that  it  was  the  duty  of  the  jury 
to  scan  admissions,  if  proved,  with  care,  but,  that,  so  scanning  them, 
the  jury  should  give  them  such  weight  as  they  thought  such  admis- 
sions entitled  to.    McBride,  125/515. 

Statements  made  by  one  person  in  the  presence  of  another,  to 
the  effect  that  the  latter  was  alone  responsible  for  injuries  he  had 
received,  may,  if  silently  acquiesced  in  by  him,  amount  to  an  admis- 
sion on  his  part  that  such  statements  are  true.    Holston,  116/656. 

The  return  of  a  taxpayer,  as  contained  in  the  tax-receiver's  digest, 
may  be  considered  by  the  jury  on  the  issue  of  the  value  of  the 
property  therein  included,  as  an  admission.  Such  admission  is  not 
conclusive  evidence  of  the  value  of  the  property.  An  instruction 
which  does  not  in  terms  state  that  the  jury  may  consider  such  re- 
turn as  in  the  nature  of  an  admissicm,  but  states  that  they  may  con- 
sider it  as  a  circumstance  of  the  case,  will  not  require  the  grant  of 
a  new  trial.    Tate,  129/526. 

Where,  in  a  suit  by  an  employee  against  a  railroad  company  to 
recover  for  a  personal  injury,  a  paper  was  introduced  in  evidence, 
apparently  made  out  on  a  prepared  form,  which  stated  that  the  in- 
jury to  the  employee  was  not  due  to  any  negligence  or  carelessness 
on  the  part  of  any  coemployee  or  foreman,  but  that  the  accident 
was  one  of  the  ordinary  risks  of  the  service,  and  that  the  railroad 
company  and  its  officers,  agents,  and  employees  were  in  no  wise 
to  blame,  and  which  recited  the  manner  in  which  the  injury  oc- 
curred, and  was  signed  by  the  plaintiff,  there  was  no  error  in  in- 
structing the  jury  that  such  paper  was  not  a  release  or  discharge  of 
the  company  from  liability,  but  was  simply  an  admission  upon  the 
part  of  the  plaintiff;  nor  in  adding  that,  under  the  law,  admissions 
are  scanned  with  care,  and  that  the  jury  could  consider  such  ad- 
mission in  the  light  of  all  the  facts  and  circumstances  connected 
with  the  transaction,  as  shown  by  the  evidence.  After  charging 
as  indicated  in  the  preceding  headnote,  it  was  error  to  add,  in  re- 
gard to  such  an  admission,  that  "It  simply  goes  to  his  credit."  Such 
an  admission  of  a  party  is  not  limited  to  the  mere  purpose  of  dis- 
crediting his  testimony.     Bradford,  135/522. 

If  a  person  who  claimed  to  have  been  injured  while  alighting 
from  a  railroad  car,  in  answer  to  a  question  by  an  employee  of  the 
company  as  to  how  it  occurred,  made  an  admission  tending  to  show 
that  the  injury  resulted  from  the  accidental  slipping  of  her  foot 
in  getting  off  the  car  while  it  was  standing  still,  and  not  from  any 
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negligence  on  the  part  of  the  company's  employees;  and  if  such 
statement  was  freely  and  voluntarily  made,  and  did  not  ai^ar  to 
be  an  admission  or  proposition  made  with  a  view  to  a  compromise, 
It  was  admissible  in  evidence,  although  after  making  it  she  pro- 
posed to  the  agent  of  the  company  that  a  ccMnpromise  be  made. 
The  mere  fact  that  admissions  of  a  party  to  a  suit  may  have  been 
proved,  and  that  they  do  not  accord  with  the  testimony  given  by 
him  as  a  witness  examined  by  interrogatories,  does  not  render  evi- 
dence admissible  for  the  purpose  of  showing  that  he  had  previously 
made  to  another  witness  statements  consistent  with  his  testimony. 
McBride,  125/515. 

Where  certain  allegations  in  a  plaintiff's  petition  were  admitted 
in  the  original  answer  of  the  defendant,  but  subsequently  the  answer 
was  amended  by  striking  therefrom  these  admissions  and  denying 
the  truth  of  the  allegations,  and  on  the  trial  the  plaintiff  tendered 
in  evidence  the  admissions  contained  in  the  original  answer,  and 
the  defendant  introduced  no  evidence  to  explain  or  controvert  them, 
a  motion  for  a  nonsuit  on  the  ground  that  these  allegations  were 
not  supported  by  the  evidence  was  properly  overruled.  Guilford, 
119/523. 

608.   Their  weight  as  evidence. 

Where  the  judge  has  substantially  charged  the  law  as  embodied 
in  the  Code  on  the  subject  of  admissions,  it  is  not  error  for  him  to 
omit  to  add,  in  the  same  connection,  that  admissions,  when  estab- 
lished to  the  satisfaction  of  the  jury,  constitute  a  high  degree  of 
evidence,  and  should  be  entitled  to  great  weight.  Lewis,  J.,  said: 
"There  is  nothing  in  the  provisions  of  this  section  of  the  Code,  nor 
in  any  other  statute  of  the  State,  which  declares  that,  when  an  ad- 
mission is  established  to  the  satisfaction  of  the  jury,  it  constitutes  a 
high  degree  of  evidence,  and  the  jury  should  give  it  great  weight. 
It  may  be  sound  philosophy,  founded  upon  human  experience  and  a 
knowledge  of  human  character,  that  an  admission,  made  voluntarily 
by  a  party  against  his  own  interest,  constitutes  very  strong  evidence 
of  the  fact  admitted.  It  is  often  the  case  that  learned  writers  of 
law-books,  and  even  courts,  in  the  discussion  of  principles  involving 
the  weight  of  testimony  and  the  credibility  of  witnesses,  advance 
ideas,  sound  in  themselves,  which  are  not  intended  to  be  declared  as 
positive  law,  but  as  a  safe  rule  to  guide  mankind  generally  in  reach- 
ing conclusions  upon  stated  facts ;  but  it  does  not  follow  from  this 


Digitized  by 


Google 


1241  ]  CHAPTER  36.  [  §  609 
Evidence. 

that,  however  sound  the  philosophy  of  such  rules  may  be,  a  court 
should  adopt  them  as  positive  law,  apply  them  to  a  particular  case, 
and  give  them  as  rules  by  which  the  jury  should  be  governed  in 
their  deliberations.  The  weight  of  testimony  and  the  credibility  of 
a  witness  are  peculiarly  and  exclusively,  under  the  law  of  Georgia, 
questions  for  the  jury;  and,  imless  the  statute  expressly  specifies 
how  certain  testimony  should  be  received,  what  weight  should  be 
given  it,  and  whether  it  should  be  scrutinized  with  caution  or  care, 
it  is,  to  say  the  least,  a  safer  plan  always  for  the  judge  to  express 
no  (pinion  upon  the  subject,  but  to  leave  the  matter  entirely  with  the 
jury.  In  some  instances,  no  doubt,  the  admissions  of  a  party  against 
his  interest  are  entitled  to  great  weight ;  but  what  weight  should  be 
given  them  would  depend  largely  upon  the  circumstances  under 
which  tfiey  were  made.  As  to  the  effect  of  such  circumstances 
upon  the  weight  of  the  testimony,  the  jury  alone  should  judge." 
Allen,  106/572.    Cited,  125/518. 

609.    Credibility  of  witnesses. 

In  Attaway,  90/656,  it  was  determined  that,  where  the  testimony 
of  witnesses  is  conflicting,  it  is  not  error  for  the  court  to  instruct 
the  jury  that  they  should  believe  the  witness  or  witnesses  whom  they 
consider  most  worthy  of  belief,  and  that,  in  order  to  arrive  at  a 
conclusion  as  to  which  are  most  worthy  of  belief,  they  may  look 
to  the  manner  of  the  witnesses  while  testifying,  their  means  of 
knowledge  as  disclosed  by  the  evidence,  and  their  bias  or  prejudice, 
if  any  has  been  shown  by  the  testimony,  and  should  see  to  what 
extent  they  have  been  impeached  or  corroborated,  if  at  all. 

In  Maltsby,  90/630,  it  was  held  that  in  so  far  as  the  evidence  of 
an  employee  of  one  of  the  parties  conflicts  with  that  of  other  wit- 
nesses, the  jury  may  look  to  his  employment  as  a  fact  which  may 
affect  his  credibility.  Cited,  125/87. 

That  some  boys  pointed  out  a  hole  to  the  plaintiflTs  husband,  and 
said  it  was  the  one  into  which  the  plaintiff  fell,  and  that  the  husband 
afterwards  pointed  out  the  same  to  another  witness,  and  said  it  was 
the  hole  into  which  his  wife  fell,  is  not  competent  evidence;  but 
that  a  hole  was  found  and  examined  by  the  witnesses  at  the  street 
intersection  where  the  plaintiff  testified  the  hole  was  would  be  com- 
petent evidence,  it  not  appearing  that  there  was  more  than  one  hole 
at  this  street  intersection.  It  would  be  a  question  for  the  jury 
whether  all  the  testimony  referred  to  the  same  hole.  Brunswick 
Light,  etc.,  Co.  v.  Gale,  91/813. 
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On  the  trial  of  an  action  against  a  railroad  company  for  perscHial 
injuries,  it  was  improper  to  admit  parol  evidence  tending  to  show 
that  the  plaintiff  had  been  charged  with  or  tried  for  a  criminal  of- 
fense. Simmons,  C.  J.,  said:  "A  witness  may  be  discredited  by 
showing  his  conviction  for  an  offense,  but  it  is  not  competent  to 
discredit  him  by  showing  merely  that  he  has  been  charged  with  and 
tried  for  an  offense.  Until  there  is  proof  of  convicticm,  he  is  pro- 
tected by  the  legal  presumption  of  innocence.  Moreover,  the  judg- 
ment of  conviction  must  be  proved  by  the  record.  Rap.  Wit.  §  201, 
and  cases  cited;  People  v.  Elster  (Cal.),  3  Pac.  884;  Van  Bokkelen 
V.  Berdell,  130  N.  Y.  145,  29  N.  E.  254,  and  cases  cited.  And  see 
Gardner  v.  State,  81/144."    Killian,  97/727. 

A  false  statement  in  the  testimony  of  a  witness  can  not  be  con- 
verted into  truth  by  any  amount  of  corroboration  as  to  other  mat- 
ters; for  a  "fact  disproved"  is  not  a  fact.  An  attempt  to  impeach 
a  witness  "by  disproving  the  facts  testified  to  by  him"  may  or  may 
not  be  successful.    Bamett,  104/582. 

In  Stevens,  80/19,  Simmons,  J.,  said :  "The  plaintiff,  in  his  dec- 
laration, and  in  his  evidence  before  the  jury,  complained  that  his 
spine  was  badly  injured  by  reason  of  his  fall  in  attempting  to  reach 
the  railroad-track;  indeed,  that  spinal  concussion  or  something  of 
that  sort  had  been  produced  by  the  fall.  We  think  that  any  evi- 
dence going  to  contradict  this  would  be  admissible.  This  evidence, 
which  was  objected  to  and  which  the  plaintiff  sought  to  have  ruled 
out,  was  to  the  effect  that  the  plaintiff  had  exchanged  photogr^>hs 
with  a  negro  girl  on  the  afternoon  before  he  was  injured,  and  had 
made  an  assignation  with  her  for  the  next  day ;  and  on  the  morning 
of  the  next  day  he  walked  four  or  five  miles  in  the  direction  of 
where  she  lived.  If  he  did  make  the  agreement  to  meet  this  girl, 
and  walked  that  distance  for  this  purpose,  it  would  certainly  throw 
light  upon  his  physical  condition  after  the  injury;  and  the  jury 
might  well  conclude  that  his  spine  was  not  so  badly  injured  as  he 
claimed  it  to  be.  We  therefore  see  no  error  in  the  refusal  of  die 
court  to  rule  out  this  evidence.  It  is  not  only  admissible  to  throw 
light  upon  the  particular  injury  complained  of  to  the  spine  of  the 
plaintiff,  but  also  upon  the  general  physical  condition  of  the  plaintiff 
after  he  was  injured.  The  court  therefore  did  right  in  not  limiting 
the  effect  of  it  to  the  extent  of  plaintiff's  spinal  injuries.  Being 
competent  and  l^[al  evidence,  it  was  admissible  for  all  purposes, 
and  the  jury  had  a  right  to  give  it  such  weight  as  they  saw  prcq)er 
to  give  it." 
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The  credibility  of  witnesses  being  a  question  entirely  for  the 
jury,  any  fact  or  circumstance  that  would  tend  to  throw  light  oa 
that  question,  or  that  would  assist  the  jury  in  weighing  the  testi- 
mony, is  proper  and  relevant.  The  age,  the  business,  the  condition 
of  a  witness,  whether  married  or  unmarried,  and  whether  he  has 
children,  frequently  illustrate  the  question  of  his  credibility.  Ran- 
som, 5  G.  A.  740. 

Any  fact  which  tends  to  show  the  interest  or  lack  of  interest  of 
a  witness  in  the  result  of  the  suit  is  admissible  in  evidence.  Stanley, 
1  G.  A.  487. 

In  Bagley,  121/781,  it  was  held  that  the  fact  that  a  witness  is 
an  employee  of  one  of  the  parties  is  a  proper  matter  to  be  considered 
by  the  jury  in  passing  upon  his  credibility.  Cobb,  J.,  said:  "It  is 
also  complained  that  the  court,  after  charging  the  jury  that  the  fact 
that  witnesses  were  employees  of  the  defendant  was  no  reason  for 
disbelieving  their  testimony,  added,  'except  in  determining  what 
weight  and  credit  you  will  give  to  the  testimony  of  the  witnesses.' 
The  court  stated  the  rule  with  absolute  correctness.  The  fact  that 
a  witness  is  an  employee  of  a  party  to  a  case  is  a  matter  bearing 
upon  the  interest  of  the  witness,  which  the  jury  may  consider  in 
passing  upon  his  credibility;  and  it  was  not  error  to  instruct  the 
jury  to  this  cflfect" 

In  Hobbs,  121/428,  it  was  held  that  the  testimony  of  a  party 
who  offers  himself  as  a  witness  in  his  own  behalf  is  to  be  construed 
most  strongly  against  him  when  it  is  self-contradictory,  vague,  or 
equivocal.  Evans,  96/481;  Freyermuth,  107/32;  Ray  v.  Green, 
113/920;  Farmer  v.  Davenport,  118/289.  And  he  "is  not  entitled 
to  a  finding  in  his  favor  if  that  version  of  his  testimony  the  most 
unfavorable  to  him  shows  that  the  verdict  should  be  against  him." 
Southern  Bank  v.  Goette,  108/796.  Cited,  123/237;  4  G.  A.  354. 
This  is  repeated  in  Steele,  123/237,  and  also  in  Tuten,  4  G.  A. 
353. 

610.  Impeachment  of  witnesses. 

Where  a  witness,  by  way  of  accounting  for  his  presence  at  the 
scene  of  the  killing  of  an  animal,  states  that  immediately  before 
going  there  he  made  a  particular  purchase  at  a  certain  store,  evi- 
dence is  admissible,  in  behalf  of  the  opposite  party,  showing  or 
tending  to  show  that  he  made  no  such  purchase  on  the  occasion  re- 
ferred to.  While  this  fact  is  not  directly  material  on  the  drcum- 
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Stances  of  the  killing,  it  is  indirectly  material,  because  it  contradicts 
the  witness  as  to  the  train  of  events  which  led  him  to  be  present, 
and  thus  tends  to  discredit  him  as  to  the  facts  of  his  presence. 
Daniel,  91/768. 

Though  the  verdict  can  not  be  supported  unless  the  evidence  of 
a  particular  witness  be  true,  and  though  that  witness  was  directly 
contradicted  by  two  of  the  employees  of  the  railroad  company,  and 
his  character  attacked  by  one  of  these  and  two  others,  and  though 
the  witness  admitted  that  he  had  signed  a  false  report  of  the 
matter,  written  by  an  agent  of  the  company,  yet  as  the  jury,  not- 
withstanding all  these  discrediting  circumstances,  believed  the  wit- 
ness, and  based  their  verdict  upon  his  testimony,  and  the  trial  judge, 
by  overruling  the  motion  for  a  new  trial,  approved  the  finding,  this 
court,  not  being  able  to  know  with  full  certainty  where  the  truth 
of  the  controversy  lies,  and  being  disposed,  in  all  cases,  to  recognize 
the  right  of  the  jury  to  determine  the  credibility  of  the  witnesses, 
especially  when  the  presiding  judge  is  satisfied,  will  not  reverse  the 
judgment  denying  a  new  trial.  Merrett,  92/486. 

Unless  a  particular  witness,  in  behalf  of  the  plaintiff  below,  testi- 
fied truly,  the  verdict  would  be  an  outrage  upon  justice.  The  cred- 
ibility of  this  witness  was  attacked  by  every  means  known  to  the 
law,  including  contradiction  by  another  witness,  evidence  of  bad 
character,  and  his  own  previous  afiidavit  to  a  written  report  of  the 
facts,  at  variance  with  his  testimony  at  the  trial.  Yet  the  jury,  if 
not  themselves  corrupt,  must  have  believed  him,  for  they  found  for 
the  plaintiff;  and,  the  court  below  having  approved  their  findings 
this  court  is  constrained  by  law  to  acquiesce.  Relatively  to  the  re- 
vising powers  of  this  court,  the  jury  are  the  exclusive  judges  of  the 
credibility  of  witnesses.  The  law  provides  for  setting  aside  judg- 
ments obtained  by  perjury  after  conviction  of  that  offense.  Bamett, 
94/446.     Cited,  101/20. 

The  testimony  of  the  plaintiff,  who  was  the  sole  witness  in  his 
own  behalf  as  to  the  circumstances  under  which  he  was  injured, 
making  at  best  a  very  weak  and  doubtful  case,  it  being  as  a  whole 
utterly  inconsistent  with  itself  and  self-c(Mitradictory  as  to  the  most 
vitally  important  facts,  and  one  version  of  it  showing  clealy  that 
he  was  not  entitled  to  recover,  and  the  defendant's  evidence,  which 
was  perfectly  consistent  with  this  version,  establishing  a  complete 
defense,  the  verdict  in  the  plaintiffs  favor  was  tmwarranted,  and 
the  ends  of  justice  require  a  new  trial.  Evans,  96/481.  Cited^ 
119/835;  121/428. 
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A  witness  can  not  be  impeached  by  proof  of  contradictory  state- 
ments without  laying  the  foundation  for  the  same,  by  calling  his  at- 
tention "with  as  much  certainty  as  possible  to  the  time,  place,  per- 
son, and  circumstances  attending  the  former  statement."  This  rule 
is  not  varied  where  the  testimony  of  the  witness  was  taken  by 
depositions  and  the  alleged  contradictory  statements  made  after- 
wards and  before  the  trial.    Bradshaw,  113/862. 

Where  it  is  sought  to  impeach  a  witness  by  proof  of  unsworn 
statements  contradictory  to  his  testimony  given  on  the  trial,  founda- 
tion for  the  impeachment  must  first  be  laid  by  directing  the  attention 
of  the  witness  to  the  alleged  contradictory  statements,  with  the 
particularity  prescribed  by  the  Code,  §  5881  (5292).  The  inacces- 
sibility of  the  witness  at  the  time  it  is  sought  to  lay  this  foundation 
does  not  justify  a  departure  from  the  rule.     Sasser,  4  G.  A.  276. 

In  a  case  of  the  character  disclosed  by  the  present  record,  it  is 
competent  to  prove,  for  the  purpose  of  impeaching  a  witness  who 
has  testified  that  the  fire,  was  caused  by  other  agencies  than  the 
railroad  company,  that  on  the  night  upon  which  the  fire  occurred 
he  expressed  a  decided  conviction  that  the  fire  was  caused  by  the 
railroad  company.    Trammell  &  McCowan,  114/312. 

Where  an  attempt  is  made  to  impeach  a  witness  by  proof  of  con- 
tradictory statements  previously  made,  the  witness  may  explain  the 
statement  previously  made,  by  showing  that  it  was  not  made  with 
reference  to  the  transaction  then  being  investigated,  but  was  made 
with  reference  to  another  transaction,  that  happened  at  a  diflFerent 
date,  and  may  also  give  the  details  of  the  former  transaction,  for 
the  purpose  of  showing  that  they  corresponded  with  the  alleged 
contradictory  statements  previously  made.    Dougherty,  4  G.  A.  615. 

If  it  was  desired  to  discredit  the  evidence  of  a  witness  for  the 
defendant  by  showing  that  his  testimony  delivered  on  the  stand  was 
not  in  accord  with  a  written  report  which  had  been  made  by  him 
to  the  defendant,  and  which  he  stated,  on  cross-examination,  he 
had  used  to  refresh  his  memory,  the  report  itself  was  the  best  evi- 
dence of  its  contents ;  and  it  was  erroneous  to  allow  counsel  for  the 
plaintiff  to  inquire  of  the  witness  if  he  had  made  a  report  to  the 
company  which  contained  any  such  statement  as  that  to  which  he 
was  then  testifying,  and  to  elicit  from  the  witness  an  answer  that 
he  did  not  "exactly  state  that  in  the  accident  report."  But  where, 
on  redirect  examination,  the  written  report  was  handed  to  the  wit- 
ness and,  after  an  examination  of  it,  evidence  was  elicited  from 
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him  by  counsel  for  the  defendant,  vrithout  objection,  which  showed 
the  contents  of  the  report  on  the  subject  under  inquiry,  and  vWch 
was  not  materially  different  from  that  which  had  been  brought  out 
on  cross-examination,  the  allowance  of  the  question  and  answer  on 
cross-examination  will  not  require  a  reversal.    Crawford,  130/421. 

It  is  not  competent,  for  the  purpose  of  sustaining  a  witness  and 
showing  that  he  was  present  and  saw  an  occurrence,  to  prove  that 
he  afterwards  told  different  persons  that  he  was  present  and  did 
witness  the  occurrence.    Strickland,  116/439. 

A  witness  can  not  be  impeached  by  proving  association  with  a 
man  of  bad  character.  Vaughn,  113/354. 

It  is  not  error  in  the  part  of  the  trial  judge  to  fail  to  charge  the 
jury  on  the  law  relating  to  the  impeachment  of  witnesses,  in  the 
absence  of  a  proper  request  so  to  do.    Thompson,  113/983. 

The  court  should  not  charge  upon  the  subject  of  the  impeachment 
of  witnesses  by  proof  of  general  bad  character  when  the  evidence 
discloses  that  no  attempt  was  made  by  either  party  to  thus  impeach 
a  witness.    O'Bryan,  119/147. 

The  charge  of  the  court  on  the  subject  of  impeaching  witnesses 
referred  to  only  one  method  of  impeachment,  when  the  evidence 
tended  to  show  impeachment  both  by  contradictory  statements  and 
by  general  character.  It  was,  moreover,  fragmentary  and  confusing. 
Southern  Cotton  Oil  Co.  v.  Skipper,  125/368. 

If  the  court  undertakes  to  instruct  the  jury  as  to  the  methods 
by  which  a  witness  may  be  impeached,  he  should  instruct  them  as 
to  all  the  methods  of  impeachment,  so  far  as  such  instructions  are 
authorized  by  the  evidence ;  but  his  failure  to  do  so  will  not  require 
the  granting  of  a  new  trial,  where  no  written  request  was  made 
to  charge  the  jury  as  to  the  mode  of  impeachment  omitted  by  him 
from  his  instructions  upon  the  subject  of  impeachment  of  witnesses. 
Allen,  130/656. 

The  rule  of  evidence,  falsus  in  uno  falsus  in  omnibus,  is  applica- 
ble only  to  cases  where  a  witness  swears  to  a  falsehood  willfully  and 
knowingly;  but  in  a  case  where  the  only  testimony  to  which  it 
could  apply  must  in  the  nature  of  things  be  either  true  or  knowingly 
false,  it  is  not  error  requiring  the  grant  of  a  new  trial  for  the  court 
to  charge  the  jury  that  "The  principle  of  law  to  be  applied  to  the 
testimony  of  witnesses  is,  that  if  you  find  them  false  in  one  thing, 
the  presumption  is  they  are  false  in  everything  testified."  Glenn, 
121/80. 
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611.   Examination  of  plaintiff  and  person  injured. 

In  ChUdress,  82/719,  it  was  held  that  it  is  within  the  discretion 
of  the  trial  court  to  require  the  plaintiff,  suing  for  a  physical  injury 
alleged  to  be  permanent,  to  submit  to  an  examinaticm  by  competent 
physicians,  at  the  instance  and  at  the  expense  of  the  defendant  in 
the  action,  to  ascertain  the  nature,  extent  and  probable  duration  of 
the  injury,  so  as  to  afford  means  of  proving  the  same  at  the  trial. 
By  the  Code,  §  4644  (4047)  every  court  has  power  to  control  in 
furtherance  of  justice  the  conduct  of  all  persons  connected  with  a 
judicial  proceeding  before  it  in  every  matter  appertaining  thereto. 
Bleckley,  C.  J.,  said :  "As  to  the  suggesticm  made  in  argument,  that 
the  rule  would  operate  hardly  upon  delicate  and  modest  females, 
we  can  only  say  that  they  would  be  safely  guarded  by  the  discretion 
of  the  trial  judge.  There  would  be  no  danger,  we  think,  in  this 
coimtry,  of  an  examination  being  ordered  needlessly  or  where  an 
improper  shock  to  modesty  or  feeling  of  delicacy  would  be  likely. 
We  decide  simply  that  the  power  exists,  and  that  in  each  case 
it  is  to  be  exercised  or  not,  according  to  the  sound  discretion  of  the 
presiding  judge."    Cited,  99/255;  109/612. 

In  Wainwright,  99/255,  it  was  held  that  the  Supreme  Court  will 
not  reverse  the  action  of  a  trial  judge  in  refusing,  pending  the  trial 
of  a  suit  for  personal  injuries,  to  order  a  medical  examination  of 
the  plaintiff,  when  it  appears  that  no  request  for  such  an  examina- 
tion was  made  of  the  plaintiff  before  the  trial  began,  and  no  re- 
quest to  this  effect  was  made  of  the  court  until  after  the  plaintiff's 
evidence  had  been  closed,  and  it  was  then  impracticable,  without  too 
Icmg  a  suspension  of  the  trial,  to  obtain  a  satisfactory  and  ccmipe- 
tent  physician,  by  whom  an  impartial  examination  could  be  then 
made.  While  the  power  to  order  such  an  examination  exists,  it  is 
in  each  case  to  be  exercised  or  not,  according  to  the  sound  discre- 
tion of  the  presiding  judge. 

There  was  no  error  in  refusing  to  require  the  plaintiff,  during 
the  trial,  to  submit  to  a  medical  examination  at  the  instance  of  the 
defendant;  it  appearing  that  she  had  previously  been  several  times 
examined  by  ph3rsicians,  one  of  whom  was  sworn  as  a  witness  for 
the  defendant.    The  Southern  Bell  Tel.  Co.  v.  Lynch,  95/529. 

In  Bagwell,  109/611,  it  was  held  that  an  action  by  a  father  for 
the  loss  of  the  services  of  his  minor  daughter,  occasioned  by  per- 
sonal injuries,  should  not  be  dismissed  because  she,  after  reaching 
her  majority,  refused  to  obey  an  order  of  the  court  in  which  the 
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action  was  pending,  requiring  her  to  submit  to  a  physical  examina- 
tion of  her  person  by  a  physician.  Lumpkin,  P.  J.,  said :  "It  would 
be  going  to  a  great  length  to  hold  that  such  an  action  by  a  father 
should  be  defeated  by  the  refusal  of  the  daughter  who,  though  not 
quite  twenty-cMie  years  old,  was  practically  a  grown  woman,  to 
submit  her  person  to  a  physician  for  physical  examination.  Cer- 
tainly, if,  as  was  alleged  in  this  case,  the  physician,  though  eminent 
in  his  profession  and  a  thorough  gentleman,  was  distasteful  to  the 
daughter,  it  would  have  been  placing  upon  the  father,  even  if  she 
had  still  been  under  his  control,  a  great  and  painful  burden  to 
coerce  her  to  undergo  an  examination,  or  else  give  up  his  cause  of 
action.  But  that  is  not  the  case  with  which  we  are  now  dealing,  for 
the  record  shows  that  the  refusal  upon  which  the  judge's  order  of 
dismissal  was  based  was  made  by  the  daughter  after  she  had  become 
of  age.  At  that  time  her  father  had  no  right  or  authority  to  con- 
trol her  person  or  her  movements.  His  conduct  would  have  been 
indefensible,  if  not  criminal,  if  he  had  undertaken  to  compel  her, 
against  her  will,  to  allow  a  physician  to  examine  her.  No  htunane 
father  would,  at  any  cost,  attempt  such  a  thing.  It  may  be  that,  if 
he  really  desired  the  examination  to  take  place,  he  might,  by  per- 
fectly proper  means,  have  induced  his  daughter  to  consent  to  it. 
Be  this  as  it  may,  we  are  not  prepared  to  hold  that  he  was,  in  any 
event,  bound  to  pursue  such  a  course;  and,  moreover,  it  distinctly 
app)ears,  as  already  remarked,  that  this  case  was  dismissed  solely 
on  the  ground  that  Miss  Bagwell  refused  to  sutnnit  to  the  examina- 
tion which  the  court  had  ordered  to  take  place.  We  have  no  hesi- 
tation in  holding  that  a  case  should  not  be  thrown  out  of  court  be- 
cause of  the  conduct  of  one  not  a  party  to  it,  and  who  was  neither 
l^ally  bound  to  obey  the  plaintiff's  orders,  nor  subject  to  his 
custody  or  control." 

The  power  of  the  trial  court  to  require  a  plaintiff,  suing  for  a 
physicial  injury  alleged  to  be  p)ermanent,  to  submit  to  an  examina- 
tion by  a  competent  physician,  at  the  instance  and  expense  of  the 
defendant,  in  order  to  ascertain  the  nature,  extent,  and  probable 
duration  of  the  injury,  is  one  to  be  exercised  or  not  according  to 
the  sound  discretion  of  the  presiding  judge,  under  the  facts  of  the 
case;  and  a  refusal  to  require  such  a  submission  will  not  be  re- 
versed, unless  his  discretion  has  been  abused.  Citing,  Childress, 
Wainwright,  and  Vining  cases,  supra. 

Where  the  motion  for  a  new  trial  showed  that  a  motion  of  the 
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character  above  indicated  was  made  several  times  during  the 
progress  of  a  trial,  but  was  refused  by  the  presiding  judge  on  the 
ground  that  he  could  not  grant  the  application  without  interfering 
with  and  dela)ring  the  trial,  and  there  was  nothing  to  show  any 
abuse  of  discretion  in  such  ruling,  a  reversal  will  not  be  granted  on 
that  ground.    Ross,  133/83. 

In  Vining,  120/511,  it  was  held  that  the  application  by  the  defend- 
ant to  suspend  the  trial  for  the  purpose  of  having  the  plaintiff  ex- 
amined by  a  physician  was  addressed  to  the  sound  discretion  of  the 
court,  and  the  record  does  not  disclose  such  an  abuse  of  this  dis- 
cretion as  would  authorize  the  Supreme  Court  to  interfere.  Cobb, 
J.,  said :  "During  the  progress  of  the  case  and  on  the  second  day 
of  the  trial  the  plaintiff  introduced  as  a  witness  a  physician,  who 
had  examined  her  on  that  day,  and  who  testified  as  to  the  char- 
acter and  extent  of  her  injuries.  After  this  witness  had  been  ex- 
amined, the  defendant's  counsel  moved  the  court  to  nominate  some 
physician  to  examine  the  plaintiff,  as  the  physician  who  had  testi- 
fied in  behalf  of  the  defendant  had  not  seen  the  plaintiff  for  several 
months  prior  to  the  trial.  The  judge  overruled  the  motion,  and 
in  a  note  to  the  motion  for  a  new  trial  states  that  there  were  no 
other  witnesses  to  be  examined  after  the  motion  was  made,  that 
the  case  was  ready  for  argument,  that  argument  actually  began 
within  five  minutes,  and  that  on  account  of  the  congested  condition 
of  the  calendar  of  the  court  he  did  not  feel  justified  in  suspending 
the  trial  for  the  purpose  of  having  the  examination  made.  Appli- 
cations of  this  character  are,  under  all  circumstances,  addressed  to 
the  sound  discretion  of  the  court.  Childress,  supra.  Where  an  ap- 
plication of  this  character  is  made  pending  the  trial,  which  if 
granted  would  result  in  a  suspension  of  the  trial  and  a  delay  of 
the  business  of  the  court,  it  would  take  a  strong  case  for  this  court 
to  reverse  a  judgment  refusing  the  application.  Under  the  cir- 
ctmistances  of  the  present  case  there  was  no  abuse  of  discretion  in 
refusing  the  application.    Wainwright,  supra."    Cited,  133/83. 

It  is  within  the  discretion  of  the  trial  judge,  upon  a  proper  show- 
ing made  therefor  and  at  the  instance  and  expense  of  the  defendant 
in  the  action,  to  require  a  plaintiff,  suing  for  physical  injuries,  to 
submit  to  an  examination  by  competent  physicians  in  order  to  as- 
certain the  nature  and  extent  and  probable  duration  of  the  injury, 
and  to  afford  means  of  proving  the  same  at  the  trial  of  the  cause. 
Childress,  82/719.    It  follows  that  it  is  likewise  within  the  discre- 
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tion  of  the  judge  to  refuse  to  require  such  examination,  and  this 
discreticm  will  not  be  controlled  unless  abused.  Proper  exception 
must  be  taken  to  such  refusal  on  the  part  of  the  trial  judge,  before 
it  can  be  considered  by  this  court.  (Per  Hill,  C.  J.,  and  Powell,  J.) 
It  is  error  for  the  court  to  refuse  to  permit  the  defendant,  in  a 
suit  for  allied  permanent  personal  injuries,  to  prove  that  the  plain- 
tiff had  refused  to  allow  a  committee  of  competent,  disinterested 
physicians  to  make  a  reasonable  physical  examination,  upon  a  timely 
request  therefor,  in  order  that  the  extent  of  the  injury  might  be 
ascertained,  Russell,  J.,  dissenting.  City  of  Cedartown  v.  Brooks, 
2  G.  A.  583. 

612.   Jnry  may  apply  their  knowledge  of  arithmetic. 

In  a  suit  brought  to  recover  damages  for  a  homicide  the  trial 
judge,  after  telling  the  jury  that  a  book  had  been  introduced  in  evi- 
dence to  aid  in  calculations  which  they  would  make,  charged  them : 
"You  can  use  the  rules  in  that  book,  or  can  take  any  other  rules 
or  information  that  you  possess  that  refer  to  making  calculations." 
It  does  not  appear  from  the  report  of  the  case  what  book  was  re- 
ferred to,  but  the  charge  was  approved,  and  it  was  held  that,  in 
making  a  calculation,  the  jury  may  apply  their  knowledge  or  in- 
formation of  arithmetic,  without  its  being  formally  introduced  in 
evidence.  Pittman,  73/325. 

MORTAI^ITY  AND  ANNUITY  TABI,^   IN   ESTIMATING  DAMAGES. 

618.    Mortality  and  annuity  tables  are  admissible  in  evi- 
dence. 

It  has  been  ruled  in  a  number  of  cases,  that  mortality  and  annuity 
tables  of  established  reputation  are  admissible  in  evidence  in  cases 
of  tort  when  death  has  been  caused,  and  also  where  permanent  in- 
juries have  been  inflicted  causing  a  total  destruction  of,  or  material 
diminution  in,  the  earning  capacity  of  the  injured  person.  Oaks, 
52/410. 

When,  in  the  trial  of  an  action  brought  by  a  husband  for  the  loss 
of  his  wife's  services,  there  was  evidence  to  warrant  a  finding  tiiat 
the  injuries  of  the  wife  were  permanent,  the  mortality  and  annuity 
tables  were  properly  admitted  in  evidence.      Ware,  112/663. 

It  is  not  a  good  objection  to  the  admission  in  evidence  of  the 
Carlisle  mortality  table,  and  the  table  showing  the  value  of  an- 
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nuitics  according  to  the  Carlisle  mortality  table,  that  the  accuracy 
and  correctness  of  such  tables  have  not  been  shown.  These,  being 
standard  tables,  are  admissible  in  evidence,  not  as  conclusive  proof 
of  the  expectancy  of  life  of  a  certain  person  and  the  present  value 
of  an  annuity,  but  as  data  which  may  be  considered  by  the  jury  in 
determining  such  questions  when  made.  Cox,  115/714.  Cited, 
118/453;2G.  A.  807. 

The  Carlisle  mortality  and  annuity  tables  are  standard  tables, 
and  will  be  admitted  in  evidence  without  proof  of  their  correctness 
or  that  they  are  what  they  purport  to  be.  Monk,  118/449. 

A  mere  statement  in  a  brief  of  evidence  that  the  plaintiff  "intro- 
duced in  evidence  the  mortality  and  annuity  tables  in  the  seventieth 
Georgia  Report"  does  not  authorize  this  court  to  take  judicial 
cognizance  of  the  contents  of  the  tables  published  by  the  official  re- 
porter as  an  appendix  to  that  volume.  Sinmions,  C.  J.,  and  Lewis, 
J.,  dissenting.  Hyer,  113/776.  Dis.,  115/716;  118/453.  To  the 
same  effect,  Jackscm,  1  G.  A.  632. 

Where  the  jury  found  that  the  plaintiff  was  not  entitled  to  re- 
cover any  amount  as  damages,  the  rejection  from  evidence  of  tables 
of  life-expectancy,  and  a  charge  on  the  subject  of  the  measure  of 
recovery  for  diminished  capacity  to  earn  money  on  the  part  of  a 
woman  who  married  after  the  injury,  will  not  require  a  reversal, 
whether  erroneous  or  not,  unless  it  appears  that  such  rulings  were 
in  some  way  calculated  to  affect  the  finding  of  the  jury  on  the  ques- 
tion of  liability  or  non-liability.    McBride,  125/515. 

Where  the  plaintiff  in  his  testimony  gives  his  age,  his  occupation, 
his  condition  of  health  before  and  after  his  injuries,  and  his  earning 
capacity  when  injured  and  subsequently,  sufficient  data  are  given  to 
enable  die  jury  to  determine  how  long  he  will  probably  live  and 
labor,  and  how  much  the  pecuniary  value  of  his  life  has  been  di- 
minished by  the  injuries.  The  jury  are  authorized  to  make  this 
calculation  without  the  assistance  to  be  derived  from  mortality  and 
annuity  tables.    Petway,  7  G.  A.  659. 

While  the  evidence  on  the  subject  of  whether  the  injury  to  the 
plaintiff  was  permanent  in  character  was  conflicting,  there  was 
enough  to  authorize  the  admission  in  evidence  of  the  mortality  and 
annuity  tables,  and  the  giving  of  a  charge  in  regard  to  them.  Brad- 
ford, 135/522. 
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614.  The  fonndation  for  their  admission  must  be  laid. 

In  Richards,  62/306,  a  witness  was  offered  to  prove  the  tables. 
He  stated  that  his  business  was  that  of  a  life-insurance  agent;  that 
he  was  acquainted  with  it  sufficiently  to  conduct  it,  though  he 
would  not  consider  himself  an  expert ;  that  he  knew  the  tables  used 
by  insurance  companies  to  estimate  probable  length  of  life.  He 
then  described  them  and  attached  copies  to  his  answers.  This  tes- 
timony was  objected  to  on  the  ground  that  the  witness  was  not  an 
expert.  It  was  ruled  that  tables  proved  to  have  been  used  by  life- 
insurance  companies  by  one  who  had  been  in  the  business  for  years, 
though  not  claiming  to  be  an  expert  as  to  the  tables,  are  admissible 
to  show  the  probabilities  of  the  duration  of  life.  Jackson,  J.,  said: 
"He  was  expert  enough  to  have  been  employed  for  years  about 
the  business  of  life-insurance  and  to  know  what  tables  were  used, 
and  we  see  nothing  wrong  in  admitting  the  evidence." 

615.  Further  fonndation  must  be  laid. 

Before  the  tables  can  be  properly  admitted  in  evidence,  to  show 
the  expectancy  of  the  plaintiff  and  aid  the  jury  in  arriving  at  the 
amount  of  damages  he  should  recover  for  a  permanent  injury,  the 
foundation  should  be  laid  by  proving  the  plaintiff's  age,  or  intro- 
ducing evidence  from  which  his  age  could  be  inferred  or  approxi- 
mately arrived  at  by  the  jury.    Beauchamp,  93/6. 

And  the  tables  are  not  proper  evidence,  and  instructions  as  to 
their  use  are  inappropriate,  tmless  there  be  some  evidence  as  to  the 
value  of  the  plaintiff's  services,  or  capacity  to  earn  money.  Proof 
of  the  plaintiff's  age,  and  also  the  nature  of  his  services,  are  not 
sufficient  without  proof  as  to  value.  Moore,  99/229.  Cited, 
122/95;  6  G.  A.  178. 

Where  there  is  evidence  tending  to  show  that  the  state  of  im- 
paired health  and  diminished  ability  to  labor,  attributable  to  the 
injury,  may  endure  through  life,  the  mortuary  tables  are  admissible 
in  evidence  to  aid  the  jury  in  dealing  with  the  element  of  time  in- 
volved in  their  computation  of  the  damages.  Chief  Justice  Bleckley 
said :  "There  was  such  evidence  in  this  case,  and  the  tables  were, 
therefore,  relevant.  One  who  is  to  live  long  in  pain  is  more  dam- 
aged than  one  who  has  to  endure  suffering  but  for  a  brief  term. 
Test  this  by  applying  it  to  two  cases  and '  contrasting  them,  the 
first  in  which  pain  is  to  last  only  for  a  day,  and  the  second   for 
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twenty  years.  It  may  be  thought  that  the  loss  of  ability  to  labor 
is  not  pain,  but  this  is  a  mistake.  There  is  no  greater  blessing  of 
life  than  ability  to  labor,  even  though  the  proceeds  may  belong  to 
another.  It  is  better  for  happiness,  as  well  as  for  virtue,  to  work 
for  nothing  than  to  be  idle.  A  physical  injury  that  destroys  the 
power  of  a  human  being  to  labor  is  one  of  the  most  serious  injuries 
which  it  is  possible  to  inflict.  True,  it  is  not  to  be  measured  by 
pecuniary  earnings  where  the  suit  is  by  a  married  woman,  for  such 
earnings,  as  a  general  rule,  belong  to  the  husband,  and  the  right  of 
action  for  their  loss  is  in  him,  but  the  wife  herself  has  such  an 
interest  in  her  working  capacity  as  that  she  can  recover  something 
for  its  destruction,  and  what  she  is  to  be  allowed  ought  to  be 
more  or  less  according  to  the  length  of  time  during  which  her  pri- 
vation is  likely  to  continue.  Such  privation  may  well  be  classed 
with  pain  and  suffering,  especially  where  it  involves  the  breaking 
up  of  established  habits.  To  man  or  woman  accustomed  to  work, 
enforced  idleness  is  torture."  Powell,  77/192.  Cited,  133/235; 
6  G.  A.  178. 

"On  the  trial  of  an  action  for  personal  injuries  alleged  to  be 
permanent,  mortality  tables  are  not  proper  evidence,  and  instruc- 
tions as  to  their  use  are  inappropriate,  unless  there  be  some  evi- 
dence as  to  the  value  of  the  plaintiff's  services  or  capacity  to  earn 
money."    Gardner,  122/82.    Criticised,  6  G.  A.  178. 

The  evidence  conflicting  as  to  whether  or  not  the  plaintiff's  in- 
juries were  permanent,  it  was  not  error  to  admit  in  his  behalf  the 
tables  to  aid  the  jury  in  arriving  at  the  proper  amount  of  damages 
in  case  they  should  determine  that  the  injuries  were  permanent 
and  that  the  plaintiff  was  entitled  to  recovery.  Gamer,  91/27. 
Cited,  115/717;  118/453. 

Evidence  of  the  condition  of  the  injured  party  after  the  suit  was 
brought,  as  well  as  before,  is  admissible  to  show  the  nature  and 
effects  of  the  injury,  and  whether  temporary  or  permanent.  Powell, 
77/192. 

616.   The  value  of  the  tables  when  admitted. 

The  tables  are  not  binding  upon  the  jury  and  they  are  not  obliged 
to  use  them,  or  either  of  them.    Bumey,  98/1. 

They  are  not  conclusive  or  absolutely  essential,  but  may  be  con- 
sidered by  tiie  jury  as  data  on  which  they  may  act.    Crosby,  74/737. 
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Stewart,  71/427.  The  law  merely  permits  jurors  to  use  the  tables ; 
it  does  not  require  them  to  do  so.    McLeod,  94/530. 

In  charging  the  jury  touching  the  measure  of  recovery,  the  court 
said:  "In  determining  the  value  of  the  life  of  deceased  you  cc»- 
sider  his  age,  his  expectancy  of  life,  the  amount  he  was  earning 
when  killed,  his  capacity  to  earn  money  in  the  vocations  of  life 
in  which  he  was  engaged.  It  is  the  cash  value  of  the  life  that  is 
to  be  given,  not  the  gross  amount  he  would  have  received  during 
the  term  of  years  the  tables  say  he  could  reasonably  have  ex- 
pected to  live.  It  is  the  gross  amount  reduced  to  present  cash 
value."  This  charge  was  subject  to  misconstruction.  Neither 
here  nor  elsewhere  was  the  charge  quite  full  enough  as  to  the  right 
of  the  jury  to  avail  themselves  of  facts  in  the  evidence  irrespective 
of  the  mortality-tables.     Glover,  92/132. 

The  judge  may  properly  instruct  the  jury,  in  explanation  of  the 
use  of  the  mortality  and  annuity  tables,  that  "if,  under  the  evi- 
dence, the  expectancy  would  be  greater  or  less  than  that  of  the 
average  man,  or  the  earning  capacity  would  increase  or  decrease, 
the  cash  value  of  the  life  should  be  increased  or  decreased  accord- 
ingly," when  there  is  evidence  that  the  person,  the  value  of  whose 
life  is  in  question,  was  a  young  man  of  good  health  and  habits,  and 
was  filling  satisfactorily  a  responsible  position.    Minor,  2  G.  A.  804. 

In  Clark,  117/548,  it  was  held  that  in  an  action  of  tort,  where 
the  amount  of  the  verdict  is  under  the  facts  large  and  full,  an 
erroneous  charge,  calculated  to  mislead  the  jury  as  to  the  manner 
in  which  they  should  arrive  at  the  damages  to  be  assessed,  will 
require  the  granting  of  a  new  trial.  Where  an  erroneous  rule  of 
law  is  given  to  the  jury  on  a  material  issue  in  the  case,  and  is  of 
such  a  nature  as  is  calculated  to  mislead  them,  a  new  trial  will  be 
granted  notwithstanding  the  correct  rule  may  have  been  announced 
in  other  portions  of  the  charge.  Applying  the  rules  above  stated  to 
the  facts  of  the  present  case,  it  was  error  requiring  the  granting 
a  new  trial  for  the  court  to  charge  the  jury  as  follows :  "On  page 
845  of  the  mortality  table,  under  the  head  of  'age'  you  will  find 
the  figures  *32' — there  is  no  controversy  as  to  the  age  of  the  de- 
ceased. Opposite  that,  under  the  head  of  'expectation  years,*  you 
will  find  the  figures  '33.03.'  Those  are  the  years  of  his  expectancy. 
Then  if  you  use  the  annuity  table,  which  would  be  a  shorter  cal- 
culation than  by  the  mortality  table,  you  may  look  under  the  head 
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of  'age/  and  you  will  find  the  figures  33.  These  are  the  years  of 
his  expectancy,  and  then  opposite  and  to  the  right  of  that  you  will 
find  under  the  7  %  column  the  figures  11.448.  Having  already 
found  what  you  believe  to  be  a  fair  average  yearly  value  of  the 
services  of  the  deceased,  you  will  multiply  that  by  11.448,  and  that 
will  give  you  the  amount  of  your  verdict."  The  errors  thus  made 
were  not  cured  by  a  proper  qualification  of  the  rules  stated,  in  an- 
other portion  of  the  charge.  Cobb,  J.,  said:  "The  error,  it  seems 
to  us,  in  the  charges  complained  of  is  that  the  jury  are  instructed 
that  if  they  do  see  proper  to  use  the  tables  they  must  use  them  only 
in  a  certain  way.  They  are  not  instructed  that  the  table  of  mor- 
tality is  simply  an  aid  in  determining  what  was  the  expectancy  of 
the  deceased,  but  they  are  in  effect  told  that  if  they  use  the  mortal- 
ity table,  as  tiiey  have  a  right  to  do,  the  expectancy  of  the  de- 
ceased is  33  years.  As  is  well  known,  mortality  tables  are  com- 
piled from  facts  learned  from  observation  and  experience,  taking 
a  large  number  of  persons  from  all  classes  of  life,  and  thereby 
ascertaining  the  average  age  that  one  would  probably  live.  If  one 
is  engaged  in  a  dangerous  occupation,  the  probabilities  are  that 
his  expectancy  would  not  be  as  long  as  that  indicated  by  the  tables. 
If  one  IS  engaged  in  an  occupation  that  is  almost  entirely  free  from 
those  dangers  which  imperil  life,  the  probabilities  are  that  his  ex- 
pectancy would  be  longer  than  that  indicated  in  the  table.  In  cases 
where  the  mortality  table  is  relevant  as  evidence,  the  jury  should 
always  be  told  that  it  is  simply  an  aid  to  be  used  along  with  other 
evidence  in  determining  what  would  be  the  expectancy  of  a  per- 
son whose  duration  of  life  is  under  consideration.  It  will  be  error 
in  any  such  case  for  the  court  to  tell  the  jury  that  the  expectancy 
of  an  individual  would  be  the  age  indicated  by  the  table.  While  the 
table  is  a  valuable  aid  to  the  jury,  it  is  not  binding  and  conclusive 
upon  them  in  any  case." 
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617.    Mortality  and  annuity  tables. 

"CAM^ISLE    MORTAI^ITY-TABLE.'' 

Expectation  of  life  at  ages  named  according  to  the  observations 
made  at  Carlisle  by  Dr.  Heysham.    Page  845,  70  Ga.  Reports : 
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TABLE 

Showing  the  value  of  annuities  on  single  lives  according  to  the 
Carlisle  table  of  mortality.    Page  847,  70  Ga,  Reports: 
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618.   Proper  method  of  using  the  tables. 

In  Burney,  98/1,  Lumpkin,  J.,  said  with  reference  to  the  methods 
of  using  the  mortality  and  annuity  tables  when,  in  their  complete 
form,  they  were  in  evidence:  "As  cases  of  tort  are  constantly  aris- 
ing, both  where  death  has  been  caused,  and  also  where  permanent 
injuries  have  been  inflicted,  occasioning  a  total  destruction  of,  or  a 
material  diminution  in,  the  earning  capacity  of  the  injured  person, 
and  generally,  on  the  trial  of  such  cases,  these  tables  are  intro- 
duced in  evidence,  and  as  there  is  much  confusion  with  reference 
to  the  manner  of  using  them,  we  have  concluded  to  undertake  the 
formulation  of  instructions  concerning  -tiieir  use,  which,  in  each 
class  of  cases,  respectively,  may  be  appropriately  given  in  charge. 
It  must  not  be  understood*  that  in  so  doing  we  are  presuming  to  dic- 
tate to  our  brethren  of  the  trial  courts  as  to  how  they  shall  charge 
on  this  subject,  or  to  prescribe  forms  which  they  must  feel  con- 
strained to  follow ;  but,  as  we  have  devoted  much  study  and  thought 
to  this  particular  matter,  we  venture  to  hope  that  the  'charges'  be- 
low suggested  may  be  found  helpful.  The  plaintiff  in  the  present 
action  sought  to  recover  damages  for  an  alleged  permanent  diminu- 
tion in  his  earning  capacity;  and  it  was  not,  therefore,  a  case  in 
which  the  value  of  a  life  was  involved.  It  will,  however,  in  pur- 
suance of  the  plan  we  have  adopted,  be  more  convenient  to  present 
first  suitable  instructions  concerning  the  use  of  the  tables  in  a  case 
where  death  was  caused,  and  then  conclude  with  instructions  ap- 
propriate to  a  case  like  the  one  now  in  hand.  These  instructions, 
as  a  whole,  can,  by  making  the  needed  changes  in  phraseology,  be 
rendered  readily  adaptable  to  a  case  of  tort  in  which  there  was 
no  death,  but  a  total  destruction  of  earning  capacity.  On  pages 
844,  845  and  846,  of  70  Ga.,  will  be  found,  respectively,  the 
Northampton,  the  Carlisle,  and  the  Actuaries'  mortaUty-tables ; 
and  on  page  847  is  a  table  'showing  the  value  of  annuities  on  single 
lives  according  to  the  Carlisle  table  of  mortality.'  In  order  to 
avoid  complication,  we  shall  frame  our  'charges'  upon  the  assump- 
tion that  only  the  tables  on  pages  845  and  847  are  before  the  jury, 
and  shall  designate  the  last  simply  the  'Annuity-Table.'  Of  course, 
if  the  other  tables  mentioned,  or  tables  which  have  not  been  men- 
tioned at  all,  are  properly  in  evidence,  the  instructions  may  be 
varied  accordingly.  With  reference  to  the  'six  per  cent.'  and 
'seven  per  cent.'  columns  in  the  annuity-table,  we  have  thought  it 
best  that  juries  should  be  restricted  to  the  use  of  the  latter  only. 
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because  seven  per  cent,  is  the  legal  rate  of  interest  in  this  State 
when  none  is  fixed  by  contract  in  writing,  and  calculations  of  an- 
nuities based  upon  any  other  rate  would  be  purely  arbitrary.  In- 
deed, the  table  in  the  book  referred  to  might  have  had,  in  addition 
to  those  it  now  contains,  a  five  per  cent,  column  and  an  eight  per 
cent,  column,  or  any  other  number  of  columns  based  on  different 
rates  of  interest,  in  which  event  there  would  have  been  no  safe 
criterion  save  that  just  indicated,  as  to  which  of  them  a  jury  should 
select.  With  the  table  as  it  stands,  limited  to  the  two  columns, 
there  is  no  good  reason  for  taking  the  one  rather  than  the  other, 
except  that  which  is  stated  above.  The  instructions  we  have  under- 
taken to  frame  for  the  guidance  of  the  jury  in  that  class  of  cases 
in  which  the  plaintiff  seeks  to  recover  for  the  homicide  of  another 
have,  of  course,  been  prepared  with  reference  to  the  rule  of  law 
prevailing  in  this  State  which  allows  such  plaintiff  to  recover  'the 
full  value  of  the  life  of  the  deceased,  as  shown  by  the  evidence, 
without  any  deduction  for  necessary  or  other  personal  expenses 
of  the  deceased,  had  he  lived.'  Code,  §  4424  (3828).  Assuming, 
then,  that  an  action  to  recover  the  value  of  a  life  is  on  trial,  and 
that  the  Carlisle  mortality-table  and  the  annuity-table  are  in  evi- 
dence, it  would,  we  think,  be  proper  to  give  the  following  instruc- 
tions, which  (for  the  purpose  hereinafter  appearing)  we  will 
divide,  somewhat  arbitrarily,  into  paragraphs,  and  designate  as 
'Charge  1': 

"  '(1)  In  case  you  should  find  that  the  defendant  is  liable,  it  will 
be  your  duty  to  determine  what  amount  of  damages  should  be  al- 
lowed. 

"  '(2)  Certain  tables  are  in  evidence  before  you.  One  of  them  is 
the  Carlisle  mortality-table,  and  the  other  is  a  table  showing  the 
value  of  annuities.  We  will  call  the  first  the  "Mortality-Table," 
and  the  second  the  "Annuity-Table."  They  are  not 'binding  upon 
you,  and  you  are  not  obliged  to  use  them,  or  either  of  them.  If 
you  use  neither,  you  need  not  consider  the  instructions  now  'about 
to  be  given;  but  as  these  tables  are  in  evidence,  and  you  have -the 
right  to  avail  yourselves  of  the  assistance  to  be  derived '  from  them, 
it  becomes  proper  to  explain  them  and  inform  you  in  what  manner 
and  for 'what  purpose  each  can  be  made  serviceable.  Care,  how- 
ever, must  be  taken  to  avoid  confusion,  and  you  should  be  very 
particular  not  to  use  one  of  them  where  the  other  ought  to  be 
used.  You  are  also  cautioned  that  you  can  not  advantageously 
use  both  in  one 'and  the  same  calculation.    While  the  proper  use 
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of  these  tables  separately  ought  to  lead  to  the  same  result,  using 
them  conjunctively  or  indiscriminately  in  the  same  calculaticKi,  or 
without  understanding  the  real  purposes  they  are  respectively  in- 
tended to  subserve,  will  surely  lead  to  error. 

"*(3)  You  should  ascertain  from  the  evidence  the  annual  earn- 
ing capacity  of  the  deceased — ^that  is,  seek  honestly  to  reach  a 
just  conclusion  from  the  facts  before  you  as  to  what  amotmt  should 
be  regarded  as  fairly  representing  his  yearly  income  from  his  own 
labor  to  the  end  of  his  life,  if  he  had  not  been  killed,  and,  in  so 
doing,  give  due  weight  to  the  various  contingencies  which  will  be 
pointed  out  before  concluding  these  instructions.  It  is  proper  to 
remark  just  here  that  the  age  of  the  deceased  at  the  time  of  the 
killing,  and  his  probable  expectancy  of  life,  may  be  considered  in 
arriving  at  his  average  yearly  earnings,  if,  in  your  opinion,  in  view 
of  all  the  evidence,  his  earning  capacity  would  have  varied  at  diflFer- 
ent  periods  of  his  life  between  the  time  he  was  killed  and  the  time 
he  would  have  died  in  the  course  of  nature. 

"  '(4)  Another  and  more  direct  use  which  you  can  make  of  the 
figures  representing  such  probable  expectancy  of  life  will  presently 
be  stated.  In  fixing  upon  this  expectancy,  you  may  consult  the 
mortality-table,  which  will  now  be  explained.  This  table  is  de- 
signed to  show  the  expectancy  of  life  which  may  be  entertained 
by  average  persons  of  given  ages.  The  only  material  information 
you  can  derive  from  it  is  the  time  which  an  average  person  of 
equal  age  with  the  one  under  consideration  in  the  present  case 
may  be  expected  to  live.  This  table  has  two  sets  of  colunms, 
marked,  respectively,  "Age"  and  "Expectation  Years."  If  it  should 
be  desired  to  ascertain  how  long  a  person  of  average  health  and 
constitution,  aged  33  years,  would  probably  live,  you  would  look 
for  the  figures  "33"  in  the  "Age"  column;  and  opposite  these 
figures,  in  the  "Expectation  Years"  column,  on  the  right  of  the 
"Age"  column,  you  would  find  the  figures  "32.36,"  which  would 
indicate  that  such  a  person  probably  had  32  and  36-100  years  to 
live.  In  the  nature  of  things,  there  can  be  no  certainty  whether 
any  particular  individuals  will  live  for  a  longer  or  shorter  period 
than  the  probable  expectancy  of  an  average  person  of  his  age,  as 
laid  down  in  this  table.  In  estimating  the  probable  length  of  a 
given  man's  life,  as  compared  with  the  average  duration  of  life  of 
one  of  the  same  age,  his  health,  occupation,  habits  and  surround- 
ings, just  as  they  are  disclosed  by  the  evidence,  ought  to  be  con- 
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sidered,  and  the  proper  weight  should  be  given  to  all  of  these 
things  in  fixing  the  expectancy  of  the  life,  diminishing  or  increas- 
ing the  figures  laid  down  in  the  table  according  to  the  facts  in 
the  particular  case  under  investigation.  The  age  "33  years"  has 
been  selected  merely  for  illustration.  You,  of  course,  in  using 
the  table,  would  select  the  age  appropriate  to  the  present  case. 

"'(5)  Having,  frcnn  the  evidence,  fixed,  as  accurately  and  as 
fairly  as  you  possibly  can,  upon  the  number  of  dollars  representing 
the  yearly  earnings  of  the  deceased,  and  having  ascertained  iTom 
the  mortality-table,  in  connection  with  all  the  other  evidence,  his 
expectancy  (that  is,  the  number  of  years  which  he  would  probably 
have  lived),  you  could,  by  multiplying  one  of  these  numbers  by  the 
other,  determine  approximately  what  would  have  been  the  gross 
amount  of  the  earnings  of  his  whole  lifetime. 

"  '(6)  This  gross  amount,  when  ascertained,  would,  of  course, 
have  to  be  reduced  to  its  present  value;  that  is,  to  a  sum  which, 
paid  down  all  at  once,  would  be  the  just  and  legal  cash  equivalent 
of  such  gross  amount.  The  present  value  would  necessarily  be 
less  than  the  gross  amount,  and  the  longer  the  life  the  greater 
would  be  the  diflFerence  in  these  respective  sums.  If  you  pursue 
the  course  above  indicated,  and  arrive  at  the  gross  amount  in  the 
manner  which  has  just  been  explained  to  you,  it  would  then  be 
incumbent  upon  you  to  make  the  necessary  calculations  for  as- 
certaining its  present  cash  value.  But,  inasmuch  as  the  proper 
result  can  be  more  readily  reached  by  availing  yourselves  of  the 
work  which  has  been  done  in  compiling  the  annuity  table,  you  may 
prefer  to  resort  to  it.  In  that  event,  you  would  not  find  it  neces- 
sary to  arrive  at  a  gross  amount,  and  then  reduce  it  to  present 
value,  for  the  use  of  the  annuity-table  enables  you  to  accomplish 
the  same  end  by  a  shorter  process.  The  following  illustration 
will  aid  you  in  understanding  how  to  use  this  table: 

"'(7)  Suppose  a  man  thirty-three  years  old  was  killed,  and  at 
the  time  of  his  death  was  earning  $40  per  month,  which  would 
make  $480  per  year.  If  it  was  certain  that  he  would  continue  to 
earn  this  amount  every  year  as  long  as  he  lived,  his  labor  would 
represent  a  yearly  annuity  of  $480;  and  one  entitled  to  recover 
the  value  of  his  life  would  have  the  right  to  receive  such  an 
amount  as  would  be  the  fair  cash  equivalent  of  an  annuity  of  $480, 
payable  in  yearly  installments  during  the  period  the  deceased  would 
have  lived  but  for  the  homicide. 
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"'(8)  To  arrive  at  such  an  amount  in  the  case  supposed,  the 
annuity-table  could  be  made  available  in  the  following  manner: 
First,  you  would  look  in  the  column  marked  "Age"  till  you  found 
the  figures  "33."  Opposite  these  figures  you  would  find,  in  a 
column  marked  "7  Per  Cent"  (it  being  on  the  right  of  the  "Age" 
column),  the  figures  "11.448."  The  meaning  is  that  an  annuity 
of  $1.00  in  favor  of  an  average  person  thirty-three  years  old,  and 
to  continue  through  life,  would,  on  the  seven  per  cent,  basis,  be 
worth,  cash  down,  $11,448. 

"  '(9)  Therefore,  multiplying  $480  by  the  figures  "11.448"  would 
give  the  cash  value  of  a  like  annuity  of  $480,  viz. :  $5,495.04. 

"*(10)  This  annuity-table  can  be  used  for  any  age  up  to  one 
hundred  and  three,  and  with  reference  to  any  sum  of  money  repre- 
senting or  standing  in  the  place  of  an  annuity.  The  illustration 
shows  you  how  to  use  the  table,  but  you  must  not  confuse  the 
figures  mentioned  in  it  with  the  actual  figures  of  the  case  now  on 
trial.  On  the  contrary,  you  should  be  governed  as  to  these  matters 
by  the  evidence. 

"  '(11)  You  will  observe  that  the  illustration  given  is  based  upon 
the  assumption  that  the  deceased  would  have  actually  earned  $480 
every  year  during  the  entire  period  of  his  life,  if  he  had  not  been 
kiUed. 

"'(12)  It  rarely,  if  ever,  happens  that  a  man  labors  every  day 
until  his  death,  or  receives  all  the  while  a  fixed  and  regular  income 
from  his  labor;  nor  does  his  capacity  to  earn  money  often  remain 
undiminished  to  old  age.  In  arriving  at  the  amount  to  be  allowed 
as  damages  in  any  particular  case,  these  things  should  be  carefully 
borne  in  mind.  The  illustration  given  is  also  based  upon  Ihe 
further  assumption  that  the  supposed  person  was  one  whose 
expectancy  of  life  was  that  of  an  average  man.  If,  in  any 
case,  the  expectancy  of  the  person  under  consideration  would, 
under  the  evidence,  have  probably  been  greater  or  less  than 
that  of  the  average  man,  the  amount  of  the  damages  to  be 
allowed  should  be  increased  or  diminished  accordingly.  In  a|qdy- 
ing  these  instructions  to  the  case  which  you  are  now  trying,  you 
will,  of  course,  be  governed  by  its  facts  and  drcimistances  as 
proved.  Feebleness  of  health,  actual  sickness,  the  loss  of  employ- 
ment, voluntarily  abstaining  from  work,  dullness  in  business,  re- 
duction in  wages,  the  increasing  infirmities  of  age,  with  a 
corresponding  diminution  of  earning  capacity,  and  other  causes. 
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may  contribute  in  greater  or  less  d^free  to  decreasing  the  gross 
earnings  of  a  lifetime.  In  estimating  damages,  a  proper  allowance 
and  deduction  should  be  made  in  favor  of  the  defendant  for  any 
diminution  in  income  from  labor  which  would  have  resulted  from 
any  of  these  sources.  The  defendant  is  not  responsible  for  the 
consequences  of  the  acts  of  others  not  its  agents,  nor  for  results 
which  would  in  any  event  and  without  reference  to  the  conduct 
or  n^ligence  of  the  defendant,  have  come  to  pass. 

"  '(13)  In  arriving  at  the  cash  value  of  the  life  of  the  deceased 
and  fixing  the  amount  of  the  damages,  you  should  take  all  these 
matters  into  consideration  and  give  them  due  weight. 

"  '(14)  If  the  defendant  is  not  liable  at  all,  the  instructions  which 
have  been  given  concerning  these  tables  should  be  disregarded  en- 
tirely. If  liable,  and  you  see  proper  to  use  the  tables,  or  either  of 
them,  an  observance  of  these  instructions  will  aid  you  in  reaching 
a  proper  conclusion  as  to  the  amount  of  damages  to  be  allowed.' 

"(Note. — If  the  evidence  so  warrants,  an  additional  instruction, 
such  as  is  embraced  in  the  words  below  quoted,  may  be  added  to 
paragraph  12.  But  this  should  not  be  done  unless,  in  view  of  all 
the  testimony,  the  propriety  and  fairness  of  such  an  instruction  is 
manifest:  ....  You  should  also  take  into  consideration, 
and  give  the  proper  eflfect  to  any  evidence  before  you,  if  there  be 
such,  tending  to  show  a  reasonable  prospect  of  increased  earnings 
on  the  part  of  the  deceased.) 

"When  the  above-mentioned  tables  are  introduced  in  evidence 
upon  the  trial  of  an  action  for  personal  injuries  involving  an  al- 
lied diminution  of  the  plaintiff's  earning  capacity,  and  there  is 
evidence  to  warrant  a  finding  that  there  was  such  a  diminution, 
and  that  it  will  be  permanent  (that  is,  last  during  the  plaintiff's 
life),  the  following  instructions  as  to  the  methods  of  using  the 
tables  may  be  given.    We  will  designate  the  same  'Charge  2' : 

"'(1)  If  you  find  that  the  defendant  is  liable,  it  will  be  your 
duty  to  fix  the  measure  of  the  plaintiff's  damages.  Among  other 
things,  he  claims  that  he  has  been  permanently  injured,  that  his 
capacity  to  labor  and  earn  money  has  been  decreased,  and  that 
this  condition  will  continue  to  the  end  of  his  life.  If  this  con- 
tention has  not  been  proved  to  your  satisfaction,  you  will  have  no 
occasion  to  consult  the  tables  concerning  the  use  of  which  you  will 
presently  be  instructed,  and  should  disregard  them  entirely.  But 
if  you  find  that  the  defendant  is  liable,  and  should  believe  from  the 
evidence  that  the  plaintiff  was  capable  of  earning  by  his  labor  so 
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much  per  year,  and,  because  of  personal  injuries  wroi^^ully  in- 
flicted upon  him  by  the  defendant,  his  earning  capacity  has  beea 
materially  reduced,  and  the  injuries  were  of  such  a  permanent  and 
lasting  character  that  this  decreased  capacity  to  earn  money  will 
continue  through  life,  the  fdlowing  instructions  will  be  pertinent: 

"  '(2)  (Same  as  paragraph  2  of  Charge  1). 

"  *(3)  You  should  ascertain  from  the  evidence  the  annual  loss 
which  has  been  occasioned  to  the  plaintiflf  by  reason  of  his  injuries. 
To  do  this,  you  will  have  to  take  into  consideration  his  earning 
capacity  before  he  was  injured,  and  the  per  cent,  (or  ratio)  in 
which  that  capacity  has  been  diminished.  Seek  honestly  to  reach 
just  conclusions  from  the  facts  before  you  as  to  what  amount 
would  have  fairly  represented  the  yearly  earnings  of  the  plaintiff 
to  the  end  of  his  life,  had  he  not  been  injured,  and  as  to  the  pro- 
portion— whether  one-fourth,  one-half,  or  more  or  less  than  these 
fractions — in  which  such  earnings  will  be  reduced  because  of  his 
injuries.  In  estimating  what  would  have  been  the  plaintiff's  proba- 
ble earnings  through  life  if  his  laboring  capacity  had  remained 
unimpaired,  you  should  give  due  weight  to  the  various  contingencies 
that  will  be  pointed  out  to  you  before  concluding  these  instructions. 
It  is  proper  to  remark  just  here  that  the  plaintiff's  age  at  the  time 
he  was  injured,  and  his  then  probable  expectancy  of  life,  may  be 
considered  in  arriving  at  what  would  have  been  his 
average  yearly  earnings  but  for  the  injury,  if,  in  your  opinion,  in 
view  of  all  the  evidence,  his  earning  capacity  would  have  varied  at 
different  periods  of  his  life  in  case  there  had  been  no  injury. 

"'(4)  (Same  as  paragraph  4  of  Charge  1). 

"'(5)  Having  from  the  evidence  fixed,  as  accurately  and  as 
fairly  as  you  possibly  can,  upon  the  number  of  ddlars  representing 
the  yearly  loss  in  earnings  occasioned  to  the  plaintiff  by  his  in- 
juries, and  having  ascertained  from  the  mortality-table,  in  connec- 
tion with  all  the  other  evidence  before  you,  his  expectancy  (that 
is,  the  number  of  years  which,  at  the  time  of  his  injury,  he  could 
reasonably  have  expected  to  live,  you  could,  by  multiplying  one 
of  these  numbers  by  the  other,  determine  approximately  the  gross 
amount  of  the  loss. 

"'(6)   (Same  as  paragraph  6  of  Charge  1). 

"'(7)  Suppose  a  man  thirty-three  years  old,  and  capable  of 
earning  $40  per  month,  or  $480  per  year,  was  so  injured  that  he 
could  earn  only  $20  per  month,  or  $240  per  year,  and  this  decreased 
capacity  to  earn  money  would  last  during  his  entire  life.    If  it  was 
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certain  that,  but  for  the  injuries,  he  would  have  continued  to  earn 
the  full  amount  of  $480  every  year  as  long  as  he  lived,  his  loss  on 
account  of  the  injuries  would  represent  a  yearly  annuity  of  $240; 
and,  if  entitled  to  recover  for  such  loss,  his  damages,  as  to  this 
matter,  should  be  such  an  amount  as  would  be  the  fair  cash 
equivalent  of  an  annuity  of  $240,  payable  in  annual  installments, 
until  the  end  of  his  life. 

"  '(8)  (Same  as  paragraph  8  of  Charge  1). 

"'(9)  Therefore,  multiplying  $240  by  the  figures  "11.48"  would 
give  the  cash  value  of  a  like  annuity  of  $240,  viz. :  $2,747.52. 

"  '(10)  (Same  as  paragraph  10  of  Charge  1). 

"'(11)  For  instance,  you  will  have  noticed  that  the  case  sup- 
posed in  the  illustration  is  one  where  the  earning  capacity  was  re- 
duced one-half.  It  might  be  that  it  was  reduced  two-thirds,  or 
cmly  one-third,  or  one-fourth,  or  any  other  fraction.  The  true  per 
cent,  of  the  decreased  capacity  must  in  each  case  be  ascertained 
from  the  evidence,  the  question  being,  "In  what  proportion  does  it 
show  the  ability  to  earn  money  has  been  lessened?"  You  will 
also  observe  that  the  illustration  given  rests  upon  the  assumption 
that  the  injured  person  would  have  actually  earned  $480  every  year 
during  the  entire  period  of  his  expectancy,  if  he  had  not  been  hurt, 
and  his  consequent  loss  on  account  of  the  decrease  in  his  ability 
to  labor  is  calculated  upon  that  basis. 

"'(12)  (Same  as  paragraph  12  of  Charge  1). 

"'(13)  In  arriving,  therefore,  at  the  amount  which  should  be 
allowed  the  plaintiff  on  account  of  loss  arising  from  diminished 
ability  to  labor,  you  should  take  all  these  matters  into  consideration, 
and  give  them  due  weight. 

"'(14)   (Same, as  paragraph  14  of  Charge  1). 

"(Note. — In  a  proper  case,  the  reading  of  paragraph  12  of 
Charge  1  as  a  part  of  Charge  2  may  be  followed  by  giving  the 
additional  instruction  below  quoted.  In  this  connection,  however, 
see  note  at  end  of  Charge  !:'♦♦♦  You  should  also  take  into 
consideration  and  give  the  proper  effect  to,  any  evidence  before 
you,  if  there  be  such,  tending  to  show  that  there  was  a  reasonable 
prospect  of  increased  earnings  on  the  part  of  the  plaintiff  in  case 
he  had  not  been  injured.')"  Cited,  99/229;  102/296;  104/614; 
110/247;  112/621,  915;  128/245. 

The  word  "measure,"  as  used  in  the  charge  in  relation  to  dam- 
ages, was  manifestly,  from  the  context  and  nature  of  the  expres- 
aioo,  meant  to  be  understood  as  referring  to  "amount"    110/247. 
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That  the  jury  may  dearly  understand  their  duty  with  respect 
to  reducing  to  its  present  cash  value  the  gross  amount  which  Aey 
may  find  to  fairly  represent  the  loss  in  earning  capacity  which  the 
injured  party  has  sustained,  the  court,  in  charging  upcm  this  sub- 
ject, should  make  choice  of  language  which  is  not  calculated  to 
confuse  the  jury  because  of  inaccuracy  of  expression.  Mason, 
123/773.    Cited,  4  G.  A.  668. 

It  is  not  error  for  the  trial  judge  upon  the  trial  of  an  action  for 
damages  against  a  railroad  ccmipany,  in  illustrating  to  the  jury  the 
method  of  using  the  mortality  and  annuity  tables,  to  use  for  ex- 
ample a  figure  approximating  that  shown  by  the  evidence  to  be 
the  plaintiff's  age.     Duffey,   116/346. 

After  instructing  the  jury  that  if  they  believe  the  plaintiff  has 
sustained  permanent  injuries,  they  may  use  the  mortality  tables  to 
aid  in  ascertaining  his  probable  length  of  life,  the  court  should  in- 
form the  jury  how  to  estimate  the  damage  after  ascertaining  the 
expectancy  of  the  plaintiff.  But  if  general  instructions  are  given 
on  the  subject  of  the  ascertainment  of  damages,  more  specific  in- 
structions on  the  subject,  if  desired,  should  be  duly  requested. 
O'Bryan,  119/147.    Cited,  123/779;  4  G.  A.  668. 

In  a  case  where  they  are  applicable,  we  can  not  hold  that  the 
instructions  which  were  formulated  in  Bumey,  supra  and  which  it 
was  suggested  might  be  properly  given  in  connection  with  mortality 
and  annuity  tables,  are  calculated  to  confuse  the  jury.  Scott, 
128/244. 

The  method  of  reducing  expectant  future  damages  to  a  present 
equivalent  cash  sum  should  be  in  accordance  with  the  rule  of  the 
forum  in  which  the  damages  are  being  estimated  and  assessed,  even 
though  the  cause  of  action  be  based  on  a  tort  committed  in  another 
State.  Sasser,  4  G.  A.  276. 

619.    A  consolidated  table. 

As  confusion  often  occurs  in  the  use  made  of  the  tables  by 
juries,  when  both  complete  tables  are  before  them,  and  with  a  view 
to  simplify  their  use,  the  table  here  given  has  been  prepared.  It 
is  a  consolidation  of  the  essential  porticos  of  the  Carlisle  mortality 
and  annuity  tables. 

TABIA 

Showing  the  expectation  of  life  at  ages  named,  and  the  value  of  an- 
nuities on  single  lives,  according  to  the  Carlisle  Mortality  and 
the  Annuity  Tables : 
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Expectation 

la 

Expectation 

Years. 

7  per  cent. 

^ 

Years. 

7  per  cent. 

0 

38.72 

9,177 

52 

19.68 

9,329 

1 

44.68 

10,605 

53 

18.97 

9,205 

8 

47.55 

11,342 

54 

18.28 

9,011 

3 

49.82 

11,978 

55 

17.58 

8,807 

4 

50.76 

12,322 

56 

16.89 

8,595 

5 

51.25 

12,574 

57 

16.21 

8,375 

6 

51.17 

12,698 

58 

15.55 

8,135 

7 

50.80 

12,756 

59 

14.92 

7,940 

8 

50.24 

12,770 

60 

14.34 

7,743 

9 

49.57 

12,754 

61 

13.82 

7,572 

10 

48.82 

12,717 

62 

13.31 

7,403 

11 

48.04 

12,669 

63 

12.81 

7,229 

12 

47.27 

12,621 

64 

12.30 

7,042 

13 

46.51 

12,572 

65 

11.79 

6,847 

14 

45.75 

12,522 

66 

11.27 

6,641 

15 

45.00 

12,473 

67 

10.75 

6,421 

16 

44.27 

12,429 

68 

10.23 

6,189 

17 

43.57 

12,389 

69 

9.70 

5,945 

18 

42.87 

12,348 

70 

9.18 

5,690 

19 

42.17 

12,305 

71 

8.65 

5,420 

20 

41.46 

12,259 

72 

8.16 

5,162 

21 

40.75 

12,210 

73 

7.72 

4,927 

22 

40.04 

12,156 

74 

7.33 

4,719 

23 

39.31 

12,098 

75 

7.01 

4,549 

24 

88.59 

12,037 

76 

6.69 

4,382 

25 

37.86 

11,972 

77 

6.40 

4,227 

26 

37.14 

11,904 

78 

6.12 

4,067 

27 

36.41 

11,832 

79 

5.80 

3,883 

28 

35.69 

11,759 

80 

5.51 

3,713 

29 

35.00 

11,693 

81 

5.21 

3,523 

30 

34.34 

11,636 

82 

4.93 

3,352 

31 

33.68 

11,578 

83 

4.65 

3,174 

32 

33.03 

11,516 

84 

4.39 

2,999 

33 

32.36 

11,448 

85 

4.12 

2,815 

34 

31.68 

11,374 

86 

3.90 

2,652 

35 

31.00 

11,295 

87 

3.71 

2,519 

36 

30.32 

11,211 

88 

3.59 

2,439 

37 

29.64 

11,124 

89 

3.47 

2,344 

38 

28.96 

11,033 

90 

3.28 

2,198 

30 

28.28 

10,939 

91 

3.26 

2,180 

40 

27.61 

10,845 

92 

3.37 

2,266 

41 

26.97 

10,757 

93 

3.48 

2,376 

42 

26.34 

10,671 

94 

3.53 

2,419 

43 

25.71 

10,585 

95 

3.53 

2,451 

44 

25.09 

10,494 

96 

3.46 

2,420 

45 

24.46 

10,397 

97 

3.28 

2,309 

46 

23.82 

10,292 

98 

3.07 

2,177 

47 

23.17 

10,178 

99 

2.77 

1,964 

48 

22.50 

10,052 

100 

2.28 

1,569 

49 

21.81 

9,908 

101 

1.79 

1,159 

50 

21.11 

9,749 

102 

1.30 

0,735 

51 

20.39 

9,573 

103 

0.83 

0,312 
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The  table,  as  thus  prepared,  shows  the  expectaticMi  of  life  of  a 
person  of  any  age  f  rc«n  one  to  one  hundred  and  three  years,  and  it 
also  shows  the  present  cash  value  of  an  annuity  of  $1.00  to  con- 
tinue through  life  in  favor  of  an  average  person  of  a  specified  age. 
The  figures  in  the  second  and  third  columns;  that  is,  the  figures 
in  the  column  of  '^Expectation  of  Years"  and  those  in  the  column 
of  "7  Per  Cent."  are  never  to  be  multiplied  the  one  with  the  other. 
The  amount  shown  by  the  testimony  to  be  the  annual  earning  ca- 
pacity, and  the  figures  in  the  "7  Per  Cent."  column,  opposite  the 
figures  representing  the  age  of  the  deceased  in  the  "Age"  column, 
are  to  be  multiplied  together.  The  testimony  in  the  case,  aside  from 
these  tables,  should  show  the  age  of  the  injured  person,  and  also 
his  annual  earning  capacity.  To  illustrate  in  the  simplest  manner 
the  use  of  the  tables  as  here  consolidated,  we  will  suppose  that  the 
injured  person  according  to  the  testimony  was  twenty  years  old, 
and  his  annual  earning  capacity  was  $1.00.  Those  two  items  we 
would  get  from  the  proof  without  going  to  the  tables.  We  would 
resort  to  the  tables  to  find  out  how  the  person  would  probably  live, 
and  also  to  get  the  present  cash  value  of  what  he  would  have 
earned  if  he  had  lived.  To  get  his  probable  duration  of  life  we 
turn  to  the  first  column  of  the  table,  which  is  the  "Age"  column, 
and  to  the  figures  "20,"  that  being  the  age  of  the  person  injured. 
Opposite  the  figures  "20,"  and  in  the  next  column,  which  is  the 
"Expectation  of  Years"  column,  we  find  the  figures  41.16.  That 
would  mean  that  the  person  had  41.46-100  years  to  live.  To 
multiply  the  amount  of  his  earning  capacity  for  one  year  by  the 
number  of  years  he  would  probably  live,  would  give  the  entire 
amount  of  the  earnings  for  his  whole  lifetime,  which  should  be  re- 
duced to  its  present  value.  The  third  column  of  this  table  is  made  up 
from  the  annuity-table,  and  it  is  to  be  consulted  only  in  reducing 
the  annual  income  to  present  value.  In  the  third  column  of  the 
table,  the  "7  Per  Cent."  column,  and  opposite  the  figures  "20"  and 
"41.46"  we  find  the  figures  "12,259,"  which  is  the  present  value  of 
an  annuity  of  $1.00,  in  favor  of  a  person  twenty  years  old.  Inas- 
much as  in  the  case  supposed  the  income  was  $1.00,  "12,259-1000" 
would  be  its  present  value.  If  the  proof  showed  the  annual  in- 
come to  be  $500.00  or  other  sum,  the  "12.259"  would  be  multiplied 
by  such  sum  instead  of  the  $1.00. 

The  annuity-table  can  not  be  rightly  used  on  a  basis  of  earnings 
and  age,  without  deducting,  first,  a  due  proportion  for  continuing 
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ability  to  labor ;  secondly,  some  amount  for  probable  diminution  of 
ability  by  old  age;  and,  thirdly,  a  due  proportion  for  the  plaintiflPs 
contributory  negligence,  if  the  jury  should  believe  that  there  was 
such  negligence.  McLeod,  94/530. 

620.   Oharges  that  should  not  be  omitted. 

In  Mosely,  112/914,  it  was  held  that  in  charging  a  jury  with  re- 
spect to  the  six  per  cent,  and  seven  per  cent,  columns  in  an  an- 
nuity-table, the  judge  should  direct  them  to  use  the  latter;  and,  in 
giving  instructions  with  regard  to  using  the  mortality  and  annuity 
tables,  he  should  call  their  attention  to  the  decreased  capacity  to 
earn  money  which  will  result  from  increasing  age  and  the  in- 
firmity incident  thereto.  That  instruction  is  always  applicable  in 
suits  for  damages  on  account  of  injuries  alleged  to  be  permanent. 

In  Austin,  104/614,  it  was  held  that  there  was  no  error  in  giving 
in  charge  to  the  jury  the  form  in  relation  to  the  use  which  may  be 
made  by  the  jury  of  mortality  and  annuity  tables.  Such  form  is  not 
open  to  the  objection  that  it  contains  any  expression  of  opinion  as 
to  what  has  or  has  not  been  proved.  Simmons,  C.  J.,  said:  "The 
form  of  charge  suggested  is  not  binding  upon  the  trial  judges,  but 
it  was  very  carefully  and  thoroughly  considered  by  this  court  be- 
fore it  was  adopted  and  promulgated;  and,  since  these  exceptions 
have  been  taken  to  it,  we  have  again  carefully  considered  it,  and 
we  can  not  find,  either  in  the  portions  to  which  exception  is  taken 
or  in  any  other  part  of  the  charge,  any  expression  of  opinion  as 
to  what  has  or  has  not  been  proved.  It  is  simply  an  explanation 
of  how  and  in  what  manner  the  tables  should  be  used,  if  the  jury 
should  consider  them  at  all.  It  appears  to  us  that  the  judge  is 
bound,  when  these  tables  are  introduced  in  evidence,  to  explain  to 
the  jury  how  they  may  be  used,  just  as  he  should  explain  a  table 
of  logarithms  if  it  were  introduced  in  a  case  involving  questions 
which  that  table  would  illustrate.  And  so  he  should  explain  an 
almanac  introduced  to  show  the  phases  of  the  moon,  or  the  time 
of  the  rising  and  setting  of  the  sun,  etc."    Cited,  2  G.  A 


621.   Errors  in  instructing  the  jury  that  did  not  mislead. 

Where  there  was  a  verbal  inaccuracy  in  instructing  the  jury  as 
to  the  annuity-table  on  the  subject  of  reducing  to  present  value  the 
probable  earnings  of  the  plaintiflf,  and  there  is  no  indication  in  the 
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verdict  as  compared  with  the  evidence  that  the  jury  used  either  the 
wrong  table  or  the  wrong  figures,  a  new  trial  will  not  be  granted* 
Wiggins,  91/208.    Cited,  2  G.  A.  807. 

The  plaintiflf  in  a  case  involving  permanent  injiuy  having  intro- 
duced in  evidence  the  table  of  life-expectancy  contained  in  70  Ga, 
844,  et  seq.,  but  not  the  annuity  table,  a  portion  of  the  charge, 
when  considered  with  the  entire  charge  as  to  damages,  did  not 
furnish  ground  for  a  new  trial  as  failing  to  instruct  the  jury  how 
to  use  such  tables,  and  therefore  being  calculated  to  mislead  them 
to  the  prejudice  of  the  defendant,  which  part  of  the  charge  was  as 
follows:  "The  plaintiff  has  introduced  m  evidence  before  you  a 
mortality  table  which  you  may  consider  up(Mi  the  question  of  how 
long  you  believe  the  plaintiff  would  have  lived,  in  awarding  dam- 
ages for  a  permanent  physical  injury  in  this  case.  You  may  con- 
sider the  length  of  time  the  plaintiff  would  have  lived,  and  you 
may  consider  also  the  extent  to  which  his  physical  power  has  been 
impaired  or  reduced,  if  any.  The  value  of  plaintiff's  services, 
however,  up  to  his  twenty-first  year  could  not  be  allowed  by  you." 
Brook,  132/858. 

The  court  properly  instructed  the  jury  not  to  consider  the  Car- 
lisle mortality  table,  which  was  in  evidence,  if  they  should  believe 
from  the  evidence  that  the  plaintiff  was  not  entitled  to  recover,  or 
that  his  injuries  were  not  permanent.  There  was  no  expression  of 
"opinion  on  the  facts"  in  such  charge.    Sanders,  123/763. 

And,  although  the  court  may  have  erred  in  its  explanation  to 
the  jury  of  the  mortality  and  annuity  tables  introduced  in  evidence, 
and  the  methods  of  their  use,  such  errcx*  would  be  no  cause  for  a 
new  trial,  when  it  manifestly  appears  that  it  in  no  way  misled  the 
jury,  or  caused  them  to  overvalue  the  life  of  the  deceased.  Day, 
91/676.    Cited,  108/795. 

In  Flowers,  108/795,  it  was  held  that  scmie  of  the  instructions 
given  in  the  present  case  concerning  the  annuity-table  and  the 
method  of  using  it  were  inaccurate;  but  when  the  amount  of  the 
verdict,  viewed  in  the  light  of  all  the  testimony,  is  considered,  it  is 
manifest  that  the  error  committed  in  this  respect  could  not  have 
resulted  injuriously  to  the  defendant,  and  therefore  it  affords  no 
ground  for  setting  aside  the  verdict,  which  was  well  warranted  by 
the  evidence. 


Digitized  by 


Google 


1271  ]                               CHAPTER  36.                     [  §§  622-623 
Evidence. 

622.  Dangerous  custom  offered  to  excuse  negligence. 

In  Mayfield,  87/374,  the  plaintiflf  sought  to  recover  damages  for 
an  injury  sustained  while  attempting  to  couple  the  engine  to  a  car. 
Plaintiff  was  introduced  as  a  witness,  and  was  asked:  "What  was 
the  usual  custom  in  making  such  couplings  of  such  engines  and 
cars?"  It  was  held  that  a  custom  or  usage,  obviously  dangerous, 
and  the  facts  alleged  in  the  plaintiflPs  declaration  showing  that  it 
would  be  dangerous,  is  not  admissible  to  excuse  contributory  negli- 
gence by  the  plaintiff,  more  especially  where  it  did  not  appear  that 
such  custom  or  usage  had  been  adopted  by  the  defendant,  or  that 
it  prevailed  at  the  place  or  on  the  particular  railway  concerned. 
Simmons,  J.,  said:  "It  will  be  observed  that  the  witness  was  not 
asked  as  to  the  custom  of  this  particular  railroad,  nor  as  to  the  cus- 
tom of  the  railroads  at  the  particular  place  where  he  was  injured, 
but  was  asked  as  to  the  usual  custom  of  making  car-couplings  on 
such  engines.  We  do  not  think  that  this  was  sufficient  to  bind  the 
company;  the  custom,  if  it  existed,  being  obviously  dangerous,  and 
the  declaration  ailing  that  'the  machinery  was  defective,  in  that 
the  foot-board  or  rim  around  the  pilot,  on  which  plaintiff  stepped 
to  make  the  coupling,  was  too  narrow  to  make  a  secure  footing  at 
such  a  point  of  danger.'  As  to  inadmissibility  of  usage  or  custom 
to  excuse  negligence,  see  Deer.  Neg.  §  9;  107  Mass.  496;  55  Me. 
438;  36  Iowa,  32;  5  Hun,  523;  8  Gray,  457;  31  N.  W.  Rep.  868; 
44  N.  W.  Rep.  1078;  25  N.  W.  Rep.  104;  De  Bray,  71/407,  and 
cases  cited  in  Flannagan,  supra."  Cited,  88/11. 

623.  Oommon  experience  and  general  custom  of  railroads, 
when  inadmissible. 

Upon  the  trial  of  an  action  against  a  railroad  company  for  a  hom- 
icide resulting  in  part  from  the  misplacement  of  a  switch,  it  was 
not  error  to  refuse  to  allow  the  defendant  to  show  "the  conmion 
experience  of  railroads"  in  getting  back  switch-keys  from  their 
employees,  and  that  all  railroads  have  great  difficulty  in  keeping  up 
with  such  keys  and  having  them  returned  by  discharged  employees 
because  of  their  real  or  alleged  loss.  Nor  was  there  error  in  refus- 
ing to  allow  defendant  to  prove  "the  custom  or  usage  of  railroads 
in  reference  to  providing  a  watchman  for  each  of  their  switches," 
defendant  expecting  to  prove  "that  the  general  custom  was  not  to 
provide  a  watchman  for  such  switches."  Lumpkin,  J.,  said :  "Tes- 
timony as  to  the  common  experience,  customs  or  usages  of  rail- 
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roads,  without  reference  to  whether  they  are  wisely  or  badly  man- 
aged, or  to  their  particular  location  or  surroundings,  or  to  peculiar 
circumstances,  which,  in  any  given  instance,  would  tend  to  illustrate 
the  diligence  or  n^ligence  of  a  company  in  recovering  or  failing 
to  recover  its  switch-keys,  or  in  girding  or  failing  to  guard  its 
switches,  would  be  too  vague,  uncertain  and  indefinite  to  aid  a 
jury  in  determining  in  a  case  on  trial  whether  or  not  the  railroad 
company  was  diligent  or  negligent  in  these  respects.  No  two  cases 
are  exactly  alike,  and,  the  facts  and  circtunstances  in  each  being  dif- 
ferent in  greater  or  less  d^ree  from  those  arising  in  others,  the  better 
and  safer  rule  is  to  allow  the  jury,  as  to  questions  of  the  kind  pre- 
sented, to  determine  every  case  upon  its  own  individual  merits, 
and  in  the  light  of  its  own  particular  facts.  In  some  cases  the 
failure  to  recover  a  switch-key  or  to  have  a  switch  guarded  might 
involve  little  or  no  negligence  whatever.  In  other  cases,  such  fail- 
ure might  amount  to  very  gross  n^ligence.  This  being  so,  to  per- 
mit evidence  as  to  the  common  experience  and  general  custom  of 
railroads  in  such  matters  would  probably  be  misleading,  and  cer- 
tainly would  have  little  weight  in  a  given  case  in  arriving  at  a  fair 
and  just  conclusion  upon  the  question  of  negligence."  Kane, 
92/187.     Cited,  107/76. 

The  plaintiff,  an  engineer,  was  injured  in  a  collision  while  driv- 
ing an  engine  of  the  defendant  company  through  its  yards  at  night 
One  of  the  disputed  points  was  whether  or  not  the  plaintiff,  at 
the  time  of  the  collision,  was  displaying  the  proper  signals.  Rules 
of  the  company  relating  to  "yard"  engines  were  in  evidence,  but, 
under  the  definition  of  a  yard  engine  therein  given,  the  engine 
which  the  plaintiff  was  operating  was  not  a  yard,  but  a  road  engine. 
There  was  no  evidence  of  any  printed  rule  of  the  company,  of 
which  the  plaintiff  had  notice,  prescribing  the  signals  to  be  dis- 
played by  road  engines  while  running  through  the  yards.  Held,  that 
it  was  not  error  for  the  court  to  admit  evidence  of  the  custom  of  en- 
gineers of  the  defendant  as  to  signals  displayed  by  such  engines  under 
similar  circumstances,  or  to  instruct  them  with  reference  to  such 
evidence  in  the  charge.  Goodson,  118/833.  Cited,  120/515; 
119/261;  128/816. 

Where  suit  was  brought  for  the  homicide  of  a  workman  em- 
ployed in  working  on  the  piers  of  a  bridge  where  one  railroad 
crossed  over  another,  by  reason  of  being  run  upon,  while 
temporarily  standing  on  the  track,  during  the  passing  of  a  train 
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overhead,  by  a  train  on  the  lower  road,  which  was  alleged  to  have 
been  carelessly  run  at  a  reckless  speed  and  in  violation  of  a  munici- 
pal ordinance,  there  was  no  error  in  refusing  to  permit  counsel  for 
defendant  to  ask  a  witness  introduced  by  him,  "Do  you  know  what 
the  custom  is,  what  the  bridge  gang  does  for  the  protection  of  ap- 
proaching trains,  when  they  are  working  on  bridges  ?"  This  is  true 
although  counsel  stated  that  he  desired  to  have  the  witness  state, 
"if  he  knows,  the  custom  in  railroad  operations,  where  a  bridge 
gang  is  at  work  on  a  bridge,  what  they  do  or  are  required  to  do 
for  the  protection  of  approaching  trains."    Peavler,  134/648. 

624.  Habit  of  the  company  with  reference  to  a  stool  to  aid 
in  alighting. 

In  Holcombe,  88/9,  it  was  held  that  where  the  employee  whose 
business  it  was  to  place  a  stool  used  for  the  purpose  of  assisting  lady 
passengers  to  enter  the  train  was  not  produced  or  accounted  for, 
there  was  no  error  in  rejecting  evidence  that  it  was  the  custom  and 
habit  of  the  company  to  have  the  stool  in  its  proper  place  up  to 
the  time  of  the  starting  of  the  train,  there  being  positive  evidence 
in  behalf  of  the  plaintiff  that  it  was  out  of  place  when  he  was  in- 
jured, and  only  negative  evidence  to  the  contrary  in  behalf  of  the 
defendant.  Lumpkin,  J.,  said:  "If  the  servant  of  the  company 
whose  duty  it  was  to  look  after  this  stool  had  been  sworn  as  a 
witness,  and  had  testified  that  when  the  plaintiff  fell  the  stool  was 
where  it  should  be,  we  think  it  would  have  been  proper  to  allow 
him  to  strengthen  his  testimony  by  stating,  if  he  could,  that  he 
knew  the  stool  was  in  its  proper  place  on  this  particular  occasion 
because  it  was  his  invariable  habit  and  custom  to  keep  it  where 
it  belonged,  and  not  to  take  it  up  until  the  train  was  about  to  start. 
No  such  witness  was  offered,  and  defendant's  witnesses,  who 
swore  concerning  the  location  of  the  stool,  did  not  positively  say 
it  was  not  on  the  platform  between  the  cars.  Their  testimony  was, 
at  best,  only  negative  on  this  point,  while  the  testimony  for  plaintiflF 
was  positive  that  the  stool  was  on  such  platform,  and  that  he  fell 
over  it.  We  think  that,  while  a  witness  may  testify  to  the  exist- 
ence of  a  custom  or  habit  concerning  which  he  has  personal  knowl- 
edge, and  with  which  he  had  personal  connection,  by  way  of 
strengthening  his  statement  that  this  custom  or  habit  was  observed 
on  a  particular  occasion,  it  would  not  be  proper,  as  a  general  rule, 
to  admit  independent  testimony  as  to  what  was  or  was  not  the 
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habit  of  a  person  or  corporation  with  reference  to  a  given  subject 
79/387;  Mayfield,  supra.  These  authorities  and  the  cases  therdn 
cited  not  only  sustain  the  above  view,  but  an  examination  of  tiiem 
will  show  that  a  manifest  distinction  exists  between  customs  which, 
by  reason  of  their  general  operation,  have  the  force  and  eflFect  of 
law,  and  the  mere  habit  of  one  individual  or  corporation.  Of 
course,  a  custom  so  well  known  and  recognized  within  the  sphere 
of  its  operation  as  to  become  a  part  of  the  law  of  contracts  or 
other  transactions  made  in  a  particular  locality  may  be  proved  by 
witnesses  familiar  with  the  existence  of  the  same;  but  the  rule  is 
different  in  reference  to  the  particular  way  or  manner  in  which 
a  single  corporation  or  person  transacts  a  specific  kind  of  business." 
In  Tucker,  122/387,  the  plaintiflf  alleged,  that  in  placing  a  stool 
on  the  ground  for  the  purpose  of  enabling  passengers  to  disem- 
bark, as  it  was  the  duty  of  the  conductor  to  do,  he  negligentiy 
placed  the  stool  partially  under  the  steps  of  the  car,  so  that  when 
she  stepped  on  the  stool,  it  turned  over  and  caused  her  to  fall 
Evans,  J.,  said:  "In  fact  the  only  charge  of  negligence  which  the 
testimony  introduced  by  her  tended  to  establish  was  that  the  stool 
had  not  been  placed  by  the  conductor  in  its  customary  position 
opposite  the  car  steps,  but  had  been  carelessly  so  placed  that  it 
was  partly  under  the  steps  and  therefore  did  not  present  a  sufficient 
surface  for  securing  a  firm  foothold.  The  court  left  the  jury  to 
determine  whether  the  stool  was  placed  in  the  usual  place,  relatively 
to  the  car  steps,  or,  as  claimed  by  the  plaintiff,  partially  under 
them.  The  charge  is  criticised  'because  it  assumes  *  *  *  that 
the  usual  place  where  the  stool  was  placed  was  the  proper  place, 
which  might  or  might  not  be  true.'  There  was  no  dispute  or  dif- 
ference of  opinion  as  to  the  position  in  which  the  stool  ought  to 
have  been  placed,  nor  was  there  any  contention  that  the  positicMi 
in  which  the  conductor  testified  he  usually  placed  the  stool  was  not 
its  proper  place ;  so  that  the  real  question  for  the  jury  to  determine 
was  whether  the  stool  was  put  in  its  usual  place  opposite  the  car 
steps,  or  in  an  unusual  place,  viz.,  partiy  under  the  steps." 

626.   Usual  custom  of  pedestrians  in  crossing  the  street  in 
front  of  dummies. 

In  Johnson,  91/466,  the  plaintiflf  sued  for  injury  caused  by  a 
dummy  belonging  to  a  street-railroad  company.  Defendant's  engi- 
neer was  asked :    "What  is  the  usual  custom  of  the  way  passengers 
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or  pedestrians  act  toward  these  dummies — when  you  are  driving 
down  the  street;  what  is  the  usual  custom  of  people  when  they 
undertake  to  cross  the  street  when  dummies  are  coming  along; 
what  has  been  your  observation?"  Plaintiff's  counsel  objected  to 
the  observation  of  the  witness  or  usual  custom;  and  the  objection 
was  sustained  as  to  his  observations  of  the  conduct  of  other  people 
at  a  previous  time.  Defendant,  in  its  assignments  of  error,  alleged 
that  the  court  erred  in  not  allowing  the  engineer  to  answer  the 
question,  because  the  jury  were  to  compare  Mrs.  Johnson's  conduct 
with  that  of  other  people  under  like  circumstances,  and  it  was 
competent  to  show  how  others  acted  under  like  circumstances,  by 
any  one  who  had  observed  such  conduct.  It  was  held  that,  on  the 
trial  of  an  action  against  a  street-railroad  company  for  damages 
to  the  plaintiff  occasioned  by  negligent  injury  to  his  wife,  sustained 
in  consequence  of  running  a  dummy  against  her  while  she  was 
endeavoring  to  cross  a  street  in  front  of  a  train,  it  is  not 
competent  to  prove  what  was  the  usual  custom  of  pedestrians  when 
they  undertook  to  cross  a  street  along  which  cars  drawn  by  dum- 
mies were  passing.  Bleckley,  C.  J.,  said :  "Their  conduct  would  be 
no  measure  of  diligence  for  Mrs.  Johnson,  because  that  measure 
is  to  be  found,  not  in  the  conduct  of  such  persons  merely  as  the 
engineer  had  observed,  but  in  the  conduct  of  every  prudent  person 
who  might  be  placed  in  like  circimistances  with  those  which  en- 
vironed Mrs.  Johnson  at  the  time  of  this  occurrence.  This  stand- 
ard was  not  one  for  proof  by  witnesses,  but  was  already  in  the 
minds  of  the  jurors.  They  were  to  compare  her  conduct  with  that 
standard,  and  not  with  a  standard  raised  in  the  mind  of  the  engi- 
neer, or  which  might  be  raised  in  their  own  minds  by  what  he  had 
noticed  relatively  to  the  usual  conduct  of  certain  unknown  and 
unnamed  persons,  who  may  have  been  more  or  less  diligent  than 
prudent  persons  generally.  Nor  was  the  rejected  evidence  relevant 
touching  the  company's  or  the  engineer's  n^ligence,  for  the  engi- 
neer was  bound  to  anticipate  that  Mrs.  Johnson  would  act  as  a 
prudent  person,  according  to  a  legal  or  jury  standard,  and  not 
merely  according  to  the  usual  custom  of  those  pedestrians  whcnn 
he  himself  had  personally  observed.  It  may  be  well  doubted 
whether  this  testimony  was  not  admissible  to  affect  the  conduct 
of  the  engineer.  Of  course,  it  was  not  admissible  to  change  the 
dq^ee  of  diligence  required  of  either  party,  for  that  is  prescribed 
by  law.    But  what  is  proper  diligence  under  the  circumstances  of 


Digitized  by 


Google 


§  626  ]  CHAPTER  36.  [  1276 

Evidence. 

the  case  is  a  question  for  the  jury.  This  injury  occurred  on  a 
public  street  where  each  party  had  a  right  to  be.  It  did  not  occur 
on  the  defendant's  right  of  way,  where  the  plaintiflf  would  have 
been  a  trespasser,  and  the  engineer  would  not  have  been  required 
to  anticipate  her  presence.  It  does  not  appear  on  what  ground  the 
objection  to  the  testimony  was  based.  The  assignment  of  error 
attempts  to  support  it  on  the  theory  that  the  jury  were  to  compare 
Mrs.  Johnson's  conduct  with  that  of  other  people  under  like  cir- 
cumstances, and  therefore  it  was  competent  to  show  how  others 
acted.  Certainly  it  could  not  be  admitted  for  that  purpose.  It 
will  be  observed  that  the  question  did  not  relate  to  any  particular 
persons,  but  to  the  usual  custom  of  people — obviously  meaning  Ae 
people  generally.  The  question  fairly  considered,  probably  meant 
this:  'According  to  your  observation,  in  what  way  do  the  people 
usually  act  when  they  attempt  to  cross  the  street  when  dummies 
are  coming  along?'  The  answer  would  show  how  the  people  at 
large  were  accustomed  to  act  in  the  given  instance  and  that  the 
engineer  knew  about  it.  Was  he  not  bound  to  anticipate  that  Mrs. 
Johnson  might  probably  act  as  he  knew  the  people  generally  did 
under  such  circumstances?  If  he  was,  the  testimony  was  admis- 
sible." 

It  was  not  error  to  admit  evidence  showing  the  customary  way 
in  which  business  of  the  railway  company  was  conducted  in  the 
yard  where  plaintiff  was  injured,  there  being  in  evidence  no  rule 
of  the  company  relating  to  the  matter  which  was  the  subject  of 
the  evidence.  Phillips,  117/98. 

ORDINANCES. 

626.  Existence  of  an  ordinance  is  referred  to  the  jury. 

In  Smith,  78/694,  it  was  held  that  the  omission  of  specific  acts 
of  diligence  prescribed  by  statute  or  by  a  valid  municipal  ordinance, 
is  negligence  per  se,  and  the  court  may  so  instruct  the  jury.  In 
this  case  the  existence  of  an  ordinance  was  referred,  as  matter  of 
fact,  to  the  jury.    Cited,  93/395;  110/247;  111/17. 

In  Young,  81/397,  it  was  held  that  it  is  negligence  as  matter  of 
law  for  railway  companies  not  to  use  the  precautions  for  safety  at 
public  crossings  definitely  prescribed  by  statute  or  valid  municipal 
ordinance.  The  existence  of  an  ordinance,  however,  is  matter  of 
fact  to  be  referred  to  the  jury ;  the  court  can  not  notice  it  judicially. 
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Such  an  ordinance,  regulating  speed  of  trains  and  requiring  flag- 
men or  watchmen  to  keep  at  crowded  crossings,  may  be  passed 
and  enforced  by  a  dty  under  the  general  grant  of  police  powers 
usually  found  in  municipal  charters.  No  unreasonable  ordinance 
can  be  valid.  Bleckley,  C.  J.,  said:  "We  will  add  that  the  style 
of  the  charge  in  this  case  touching  the  city  ordinances,  was  too  ab- 
solute and  unconditional,  in  treating  them  as  law,  without  any  ref- 
erence to  the  jury  of  the  question  of  fact  as  to  whether  there  were 
such  ordinances  before  them,  and  perhaps  as  to  whether  they  were 
reasonable.  The  manner  of  dealing  with  the  subject  in  Smith, 
supra,  was  more  satisfactory."  Cited,  88/64;  90/507;  111/17; 
134/620. 

Where,  during  the  progress  of  the  trial,  a  certified  copy  of  a 
city  ordinance  was  offered  by  the  plaintiff  and  properly  admitted 
by  the  court,  and  where  afterwards,  during  the  progress  of  the 
case,  the  defendant  offered  evidence  which,  under  the  peculiar  facts 
of  the  case,  rendered  it  a  question  whether  the  ordinance  had  been 
adopted,  and,  if  so,  whether  it  had  been  repealed,  there  was  no  error 
on  the  part  of  the  judge  in  not  then,  of  his  own  motion,  excluding 
the  certified  copy  ordinance.  And,  under  the  special  facts  of  this 
case,  there  was  no  error  injurious  to  the  defendant  in  submitting 
the  question  to  the  jury.    Parker,  127/471. 

627.    Municipal  ordinance,  how  proved. 

Section  5803  (5216)  of  the  Code  provides  that  exemplifications 
of  the  records  and  minutes  of  municipal  corporations  of  this  State, 
when  certified  by  the  clerks  or  keepers  of  such  records  under  seal, 
shall  be  admitted  in  evidence  under  the  same  rules  and  regulations 
as  exemplifications  of  the  records  of  the  courts  of  record  of  this 
State. 

In  Johnson,  90/500,  it  was  held  that  a  municipal  ordinance  may 
be  proved  by  the  production  of  the  original  bode  of  ordinances, 
identified  as  such  by  the  clerk  of  the  corporation,  and  shown  to 
have  come  from  his  custody;  notwithstanding  §  5803  (5216)  of  the 
Code  makes  an  oflicial  certified  copy  evidence,  it  is  not  the  exclusive 
evidence.    Cited,  102/297;  104/12;  134/618. 

A  bode  purporting  to  contain  the  oflicial  minutes  of  a  city  coun- 
cil was,  in  the  absence  of  the  clerk  of  council  for  providential 
cause,  he  being  the  proper  custodian  of  the  minutes  and  records 
kept  by  the  council,  admissible  in  evidence  upon  proof  showing 


Digitized  by 


Google 


§  627  ]  CHAPTER  36.  [  1278 

Evidence. 

that  the  book  in  question  had  been  brought  from  the  clerk's  office 
by  the  city  treasurer,  who  was  acting  in  the  clerk's  place  during 
his  absence,  and  that  the  c^cial  signature  of  the  clerk  appeared 
upon  the  pages  of  the  book  in  connection  with  what  purported  to 
be  the  proceedings  of  the  council.  City  of  Columbus  v.  Ogletree, 
102/293.    Cited,  104/12. 

In  Hix,  104/11,  it  was  held  that  an  ordinance  of  a  municipal 
corporation  can  not  be  proven  by  the  introduction  of  a  book  pur- 
porting to  contain  the  published  ordinances  of  the  city,  upon  the 
parol  testimony  of  a  witness  that  such  book  was  published  by  au- 
thority of  the  city.  Lewis,  J.,  said:  "The  question  presented  is 
whether  or  not  an  ordinance  of  a  municipal  corporation  can  be 
proven  by  the  introduction  of  a  book  purporting  to  contain  the 
published  ordinances  of  a  city,  upon  the  parol  testimony  of  a  wit- 
ness that  such  book  was  published  by  authority  of  the  city.  Prom 
§  5803  (5216)  of  the  Code  and  the  decision  in  Johnson's  case, 
s%^pra,  it  will  be  seen  that  there  are  at  least  two  ways  in  which  a 
municipal  ordinance  may  be  proved:  First,  by  an  dficial  certified 
copy  thereof,  under  seal;  or,  secondly,  by  the  production  of  the 
original  book  of  ordinances,  identified  as  such  by  the  clerk  of  the 
corporation,  and  shown  to  have  come  from  his  custody.  The  ordi- 
nance in  the  present  case  was  admitted  in  evidence,  over  the  ob- 
jection of  the  defendant,  upon  the  testimony  o'f  a  witness  who 
swore  that  the  book  containing  the  same  was  a  compilation  of  the 
city  ordinances  of  Dalton,  published  by  authority  of  the  city  of 
Dalton  as  their  laws.  That  the  witness  stated  simply  that  this 
book  was  published  'by  authority  of  the  city  of  Dalton,'  would 
not  render  it  competent  evidence.  It  was  not  even  shown  that  any 
municipal  ordinance  or  law  was  passed  authorizing  the  publicaticHi, 
nor  that  it  was  adopted  by  the  proper  city  authorities  as  a  compila- 
tion of  its  book  of  ordinances.  It  was  an  unauthentic  copy,  so  far 
as  this  record  discloses,  and  was  purely  secondary  evidence," 

Where  city  ordinances  were  codified,  and  such  codification  was 
adopted  by  an  ordinance,  and  the  clerk  of  the  council  and  keeper 
of  the  records  copied  and  certified  a  section  of  such  codification, 
and  also  prepared  and  certified  from  the  record  a  c(^y  of  the 
adopting  ordinance,  this  was  sufficient  to  authorize  the  admission 
in  evidence  of  the  copy  of  the  section  of  the  city  code.  Metropoli- 
tan Street  Railway  Co.  v.  Johnson,  90  Ga.  500  (16  S.  E.  49); 
Western  &  Atlantic  R.  Co.  v.  Hix,  104  Ga.  11  (30  S.  E.  424) ; 
8  Enc  Ev.  825,  826.    Peavler,  134/618. 
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In  Bond,  111/13,  it  was  held  that  an  exemplification  of  a  munici- 
pal ordinance  is  not  admissible  in  evidence  unless  duly  certified 
under  the  corporate  seal.  Lumpkin,  P.  J.,  said:  "The  plaintiflE's 
husband  was  killed  in  the  town  of  Montezuma  by  a  locomotive  of 
the  defendant  company.  For  the  purpose  of  showing  that  the  train 
drawn  by  this  locomotive  was  running  at  an  unlawful  rate  of  speed, 
the  plaintiff  offered  in  evidence  what  purported  to  be  a  certified 
copy  of  an  ordinance  of  that  town  which  made  it  unlawful  to  'run 
engines  and  trains  in  any  part  of  the  town  more  than  five  miles 
an  hour.'  This  document  was  objected  to  on  the  ground  that 
'there  was  no  seal  of  the  town  attached'  to  the  certificate  which 
purported  to  be  signed  by  the  clerk  of  council.  The  objection  was 
overruled.  It  ought  to  have  been  sustained.  The  paper  offered 
in  evidence  was  not  admissible  under  §  5798  (5211)  of  the  Code, 
for  that  section  applies  exclusively  and  in  terms  to  the  public  of- 
ficers of  this  State  and  the  several  counties  thereof,  and  therefore 
can  have  no  reference  to  certificates  signed  by  municipal  officers. 
Indeed,  exemplifications  of  the  records  of  municipal  corporations 
were  not  admissible  at  all  until  made  so  by  the  Act  of  1891,  and  it 
merely  provides  that  they  shall  be  admitted  in  evidence  when 
certified  under  seal.  The  provisions  of  this  act  are  now  embraced 
in  §  5803  (5216)  of  the  Code." 

628.    The  jndge  should  constme  an  ordinance. 

In  City  of  Columbus  v.  Ogletree,  \Q(Z/29Z,  it  was  held  that  the 
duty  of  construing  a  pertinent  city  ordinance  which  has  been  intro- 
duced in  evidence,  and  of  explaining  its  meaning  to  the  jury,  de- 
volves upon  the  judge,  and  a  request  in  effect  asking  that  its  con- 
struction be  submitted  to  them  was  properly  refused.  Cited, 
104/12;  7  G.  A.  147. 

An  ordinance  limiting  the  rate  of  speed  in  passing  over  cross- 
ings to  ten  miles  an  hour,  does  not  imply  that  this  rate  is  not  to 
be  exceeded  between  the  crossings.  Smith,  78/694. 

"The  duty  of  construing  a  pertinent  city  ordinance  which  has 
been  introduced  in  evidence,  and  of  explaining  its  meaning  to  the 
jury,  devolves  upon  the  judge."  City  of  Columbus  v.  Ogletree, 
102/293  (29  S.  E.  749).  And  whether  an  ordinance  regulating 
the  speed  of  trains  in  a  city  is  reasonable  or  unreasonable  is  usually 
a  question  for  the  court.  Central  R.  Co.  v.  B.  &  W.  R.  Co.,  87/392 
(13  S.  E.  520).    The  ordinance  of  the  City  of  Thomasville  vt* 
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quiring  all  railroad  trains  coming  into  and  going  out  of  the  city 
"to  slow  down  to  a  speed,  after  entering  the  corporate  limits  of 
the  city,  not  to  exceed  ten  miles  an  hour,"  reasonably  construed, 
means  that  no  train  shall  exceed  that  rate  of  speed  when  and  after 
it  enters  the  limits  of  the  city ;  the  purpose  of  the  ordinance  being 
to  protect  person  and  property  within  and  throughout  the  entire 
limits  of  the  city  from  the  danger  of  fast-running  trains.  The 
court  in  effect  so  construed  the  ordinance.  Adams,  7  G.  A.  146. 
A  town  ordinance  prohibiting  the  blocking  of  street  crossings 
over  the  tracks  of  the  railroad  beyond  a  specified  time  is  admissiUe 
in  evidence  where  it  is  claimed  that  a  violation  of  such  ordinance, 
in  connection  with  other  acts  of  n^ligence,  caused  the  homicide  at 
the  place  of  the  killing.    Mouchet,  3  G.  A.  266. 

629.     Beasonableness    or    imreasonableness— how    deter- 
mined. 

In  Central  Railroad  Co.  v.  Brunswick  and  Western  Railroad 
Co.,  87/386,  it  was  held  that  if  a  city  ordinance  regulating  the 
speed  of  trains  embrace  in  its  language  the  whole  area  of  the  city, 
and  is  reasonable  in  itself,  the  court  may  submit  to  the  jury  the 
question  as  to  whether,  on  account  of  the  special  local  conditions 
and  surroundings,  it  would  or  would  not  reasonably  apply  to  the 
particular  locality  in  question,  that  locality  being  just  inside  of  the 
city  limits.  Simmons,  J.,  said:  "The  court  left  the  jury  to  de- 
termine, in  view  of  all  the  facts  and  circumstances  of  the  case, 
whether  there  was  a  necessity  for  the  ordinance  in  this  particular 
locality,  and  whether  or  not  the  operation  of  it  at  this  place  was 
reasonable.  This  was  a  very  fair  and  proper  method  of  disposing 
of  this  question.  The  jury,  with  all  the  facts  before  them,  were 
competent  to  decide  it  fairly.  The  charge  submitted  to  them  im- 
partially the  contentions  of  both  sides  as  to  the  necessity  and 
reasonableness  of  the  ordinance,  and  they  were,  perhaps,  better 
qualified  to  reach  a  just  conclusion  on  the  subject  than  the  judge 
himself.  At  any  rate,  he  saw  proper  to  submit  this  question  to 
them,  and  we  are  unable  to  see  that  in  so  doing  he  committed  any 
error.  To  justify  courts  in  declaring  void  an  ordinance  limiting 
the  speed  of  trains  within  a  city,  its  imreasonableness,  or  want  of 
necessity  as  a  police  regulation  for  the  protection  of  life  and 
property,  must  be  clear,  manifest  and  undoubted.  31  Minn.  402. 
In  the  case  just  cited,  the  crossing  at  which  a  cow  was  killed  was  in 
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the  plat  of  the  city,  but  the  surrounding  country  was  similar  to 
the  open  country  outside  of  the  city,  and  the  street  similar  to  a 
common  country  road,  there  being  no  graded  streets  within  three- 
quarters  of  a  mile,  and  no  houses  within  a  quarter  of  a  mile,  in 
the  direction  of  the  built-up  portion  of  the  city,  but  the  street 
seems  to  have  been  a  good  deal  traveled.  Gilfillan,  C.  J.,  remarked : 
'While  it  may  be  true  that  a  higher  rate  of  speed  through  the 
portion  of  the  city  in  question  would  be  consistent  with  the  public 
safety,  we  can  not  say  it  is  so  clearly  and  manifestly  the  case  that 
we  can  hold  the  passage  of  the  ordinance  an  abuse  of  discretion 
on  the  part  of  the  common  council.'  The  fact  that  the  railroad 
owned  the  lapd  on  which  the  injury  occurred  did  not  relieve  it  from 
the  operation  of  the  ordinance.  34  Ind.  397 ;  88  Mo.  677 ;  65  Iowa, 
658;  38  Hun,  51;  Horr  &  B.  Mun.  Ord.  §§  239,  145.  As  to  rea- 
sonableness of  ordinances  generally,  and  rule  as  to  pronouncing 
void,  see  Horr.  &  B.  Mun.  Ord.  §  188  et  seq.;  57  Iowa,  555;  19 
Amer.  &  Eng.  R.  Cas.  83.  The  rule  is  laid  down  in  Horr  &  Bemis, 
supra,  that  the  question  whether  an  ordinance  regulating  the  speed 
of  trains  in  a  city  is  reasonable  or  unreasonable  and  void  is  for  the 
court.  In  this  case  the  court  ruled  that  the  ordinance  was,  in  itself, 
valid  and  reasonable,  but  held  that  the  application  of  it  to  the 
particular  locality  in  question  was  reasonable  or  otherwise  accord- 
ing as  certain  facts  were  or  were  not  established,  and  left  it  to 
the  jury  to  determine  whether  or  not  these  facts  existed.  We  think 
that  in  thus  acting  the  court  disposed  of  both  questions  in  the 
proper  manner."    Cited,  90/507. 

In  Johnson,  90/500,  it  was  held  that  the  reasonableness  or  un- 
reasonableness of  a  dty  ordinance  regulating  the  speed  of  a  train 
upon  a  street  is  a  question  of  law  for  the  court  to  decide,  and  not 
for  the  jury,  unless  it  depends,  in  the  opinion  of  the  court,  on  the 
existence  of  particular  facts  which  are  disputed.  It  was  error  to 
charge  that  the  reasonableness  or  unreasonableness  of  the  ordi- 
nance was  a  question  for  the  jury.  Simmons,  J.,  said:  "Such  an 
ordinance  may  be  reasonable  as  applied  to  one  locality  and  unrea- 
sonable as  applied  to  another.  Although  it  may  be  reasonable  as 
to  populous  parts  of  a  city,  it  may  not  be  so  with  reference  to 
uninhabited  districts  near  the  corporate  limits.  If  the  nature  of  the 
locality  is  a  matter  of  dispute,  the  court  should  furnish  the  jury 
with  the  test  by  which  the  reasonableness  of  the  ordinance,  as  ap> 
plied  to  the  particular  locality,  is  to  be  determined,  instructing 
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them  as  to  the  conditions  under  which  it  would  apply  and  those 
under  which  it  would  not;  and  it  would  be  for  the  jury  to  say 
whether  or  hot  the  ordinance  was  reasonable  and  applicable,  ac- 
cording as  they  might  find  these  conditions  to  exist  or  not.  Central 
R.,  etc.,  Co.  V,  Bnmswick  &  Western  R.  Co.,  supra,  and  cases 
cited;  Horr  &  B.  Mun.  Ord.  §§  239,  145.  The  expressioi  in 
Young,  supra,  to  the  effect  that  the  court  below  ought  perhaps  to 
have  left  it  to  the  jury  to  say  whether  the  ordinance  was  reasona- 
ble, instead  of  asstuning  its  l^^ity,  and  charging  them  upon  that 
assumption,  was  merely  an  incidental  suggestion,  no  direct  question 
having  been  made  which  could  call  for  a  ruling  on  this  point.  In 
the  present  case  the  court  charged  that  it  was  for  the  jury  to  de- 
cide upon  the  validity  of  the  ordinance,  yet  no  issue  of  fact  had 
arisen  which  would  require  the  submission  to  them  of  the  ques- 
tion of  its  reasonableness  or  unreasonableness  in  its  ap(Jication 
to  the  locality  in  which  the  injury  took  place.  This  we  hold  to  be 
error."    Cited,  97/648. 

In  Priscock,  97/643,  it  was  held  that  the  reasonableness  or  un- 
reasonableness of  a  city  ordinance,  with  reference  to  its  applica- 
tion to  a  particular  locality,  not  being  involved  in  the  case,  and 
there  being  no  request  to  charge  on  this  subject,  an  omission  to 
do  so  was  not  error.  Simmons,  C.  J.,  said:  "Besides,  it  appears 
from  the  evidence  that  the  place  where  the  injury  occurred  was 
near  the  center  of  the  dty,  and  in  a  populous  locality,  and  there 
could  be  no  question  of  the  reasonableness  of  the  ordinances  as 
applied  to  that  locality." 

In  Stafford,  99/187,  it  aiq)eared  that  the  accident  occurred  at  a 
crossing  of  a  public  street  in  the  dty  of  Dalton.  It  was  hdd  that, 
under  the  evidence  in  this  case,  the  court  did  not  err  in  charging 
that  a  failure  of  the  defendant's  servants  to  comply  with  a  dty 
ordinance  regulating  the  speed  of  trains  within  the  corporate 
limits  was  negligence,  nor  in  failing  to  submit  to  the  jury  the  ques- 
tion whether  such  ordinance  was  reasonable  or  unreasonable,  with 
reference  to  the  locality  where  the  injury  was  inflicted. 

An  ordinance  granting  a  franchise  to  a  tdephone  company  to 
construct  and  maintain  its  lines  upon  the  streets  and  alleys  of  a 
dty,  which  provides  that  wherever  it  is  necessary  for  the  tdephone 
wires  to  cross  any  electric-light  wire,  a  space  of  not  less  than  three 
feet  shall  be  preserved  between  the  former  and  the  latter,  and  if  it 
shall  be  necessary  to  raise  or  lower  the  wires  in  order  to  preserve 
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the  distance,  the  expense  thereof  shall  be  borne  by  the  company 
doing  the  latest  construction,  and  proper  guards  are  to  be  placed 
and  maintained,  (asstmiing  its  reasonableness)  imposes  the  duty 
of  erecting  and  maintaining  guards  upon  the  company  doing  the 
latest  construction.  Where  the  undisputed  evidence  shows  that  at 
the  point  of  crossing  where  the  alleged  contact  of  wires  occurred, 
the  electric-light  company  first  constructed  its  wires,  the  ordinance 
was  not  applicable  to  the  electric-light  company,  and  its  reasona- 
bleness or  unreasonableness  was  not  an  issuable  fact  as  to  it,  and 
the  plaintiff  has  no  cause  of  complaint  of  the  sutenission  of  such 
issue  to  the  jury.  Heidt  v.  Southern  Telephone  &  Tel^raph  Co., 
122/474. 

A  municipal  corporation,  under  what  is  commonly  called  the 
"general  welfare"  clause  of  its  charter,  may  by  ordinance  make 
reasonable  regulations  as  to  the  speed  of  railroad  trains  within 
its  limits ;  and  this  power  is  not  as  matter  of  law  confined  to  regu- 
lating the  running  of  such  trains  in  the  streets  or  public  squares 
of  the  city  or  while  crossing  a  street.  Where  evidence  was  intro- 
duced by  a  plaintiff  to  show  that  a  municipal  ordinance  prohibited 
railway  trains  from  running  faster  than  a  certain  specified  speed 
within  the  corporate  limits,  it  was  not  admissible  for  the  defendant 
to  show  that  some  months  after  the  injury  the  ordinance  was 
changed  so  as  to  exclude  certain  portions  of  the  dty  from  its 
operation.  The  making  of  such  an  amendment  did  not  show  that 
the  original  ordinance  was  void  for  unreasonableness.  No  ex- 
ception was  taken  to  the  submission  to  the  jury  of  the  question  of 
the  reasonableness  of  the  ordinance  as  applied  to  the  place  of  the 
injury,  and  the  charge  and  refusal  to  charge  on  that  subject  do 
not  require  a  new  trial.    Peavler,  134/618. 

680.    Companies  and  employees  must  take  notice  of  ordi- 
nances. 

Railroad  companies  and  their  employees  using  railways  in  a  city 
must  take  notice  of  all  valid  city  ordinances  duly  promulgated. 
Railroad  v.  RaUroad,  87/386. 

It  is  not  competent  for  any  purpose  to  show  that  a  railroad 'em- 
ployee who  has  violated  a  municipal  ordinance  was  ignorant  of  its 
existence.  Lumpkin,  P.  J.,  said:  "It  was  insisted  in  the  argu- 
ment here  that  testimony  upon  this  line,  though  not  admissible 
for  the  purpose  of  excusing  the  engineer  for  a  violation  of  the 
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town  ordinance,  was  competent  for  the  purpose  of  showing  that 
he  was  not  grossly  negligent  in  running  the  train  at  a  prohibited 
rate  of  speed.  We  can  not  concur  in  this  view.  When  a  town  or 
city  passes  an  ordinance  of  this  kind,  all  railroad  companies  con- 
cerned and  their  agents  and  servants  are  chai^eable  with  con- 
structive notice  of  it,  and  it  can  not  become  material,  in  any 
judicial  investigation  of  the  question  whether  or  not  the  ordinance 
was  duly  observed  upon  a  particular  occasicm,  to  inquire  whether 
the  company  or  its  employees  had  actual  notice  of  the  existence 
of  the  same  or  not."     Bond,  111/13.    Cited,  114/913. 

A  city  ordinance  which  by  its  terms  manifestly  relates  exclusively 
to  railroads  upon  which  cars  are  moved  by  locomotives  propelled 
by  steam,  and  which  regulates  the  "running  speed  of  trains  and 
engines"  within  the  city  limits,  has  no  application  to  an  electric 
street-railroad,  and  'therefore  is  irrelevant  in  a  trial  of  an  action 
against  the  latter.     Hill,  101/66. 

In  Foster,  108/223,  it  was  held  that,  in  a  suit  for  damages 
against  a  street-railway  'company  for  personal  injuries  sustained 
by  the  running  of  its  cars  on  a  public  crossing  in  a  city  where  the 
plaintiff's  petition  alleges  that  the  defendant's  car  was  at  the  time 
of  the  injury  running  fifteen  miles  an  hour,  which  "violated  an  or- 
dinance of  the  city  of  Atlanta 'which  requires  the  speed  of  such 
cars  over  crossings  not  to  exceed  six  miles  per  hour,"  it  was  not 
error  for  the  court  to  'admit  in  evidence  ordinances  of  the  city 
prescribing  that  the  speed  of  street-cars,  should  not  be  more  than 
six  miles  an  hour  at  public  crossings,  and  making  a  violation  of 
the  ordinance  a  penal  offense;  the  only  objection  made  by  counsel 
to  the  introduction  of  the  ordinances  being  that  the  same  were 
not  sufficiently  pleaded  in  the  plaintiff's  petition.  Lewis,  J.,  said: 
"No  demurrer  was  filed  to  the  allegations  of  the  'petition  in  this 
particular  on  the  ground  of  a  want  of  sufficient  fullness,  nor  was 
any  objection  made  that  the  ordinances  referred  to  were  not  set 
forth  in  the  petition  nor  copies  attached  as  exhibits  thereto.  If 
there  was  any  defect  in  the  petition  on  this  account,  it  was  the 
subject-matter  of  a  special  demurrer,  and  had  it  been  attacked  in 
this  way  the  plaintiff  could  have  readily  met  the  objection  by  of- 
fering a  proper  amendment.  A  failure  on  the  part  of  the  defend- 
ant below  to  make  its  objection  in  this  way  amounted  to  a  waiver 
of  its  right  to  have  the  ordinances  in  question  more  fully  described 
or  set  forth,  and  we  knew  of  no  law  which  will  allow  it  to  assert 
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such  a  right  simply  by  objecting  to  testimony  which  clearly  tends 
to  sustain  the  general  all^;ations  of  the  petition." 

631.   Habitual  negligence  at  particular  times  and  places. 

In  Flannagan,  82/579,  it  was  held  that  it  was  not  error  to  receive 
evidence  of  doubtful  admissibility,  and  such  was  the  character  of 
the  evidence  showing  the  high  speed  at  which  the  engine  which 
ran  over  and  killed  the  plaintiff's  husband  was  habitually  run  by 
the  same  engineer  at  the  same  place,  and  that  he  habitually  neg- 
lected to  ring  the  bell.  Bleckley,  C.  J.,  said :  "This  evidence  was 
of  doubtful  admissibility.  The  authc»-ities  upon  the  question  con- 
flict. Upon  so  doubtful  a  question  we  think  the  court  did  not  err 
in  admitting  the  evidence.  There  are  several  cases  in  our  reports 
holding  that  doubtful  evidence  is  to  be  admitted  rather  than  ex- 
cluded."   Cited,  92/192;  94/110;  107/76. 

In  Kane,  92/187,  it  was  held  that  though  one  of  the  main  issues 
was  whether  or  not  the  engineer  for  whose  homicide  the  action 
was  brought  was  guilty  of  negligence  in  bringing  about  the  colli- 
sion which  resulted  in  his  death,  there  was  no  error  in  refusing  to 
allow  the  defendant  to  prove  that  he  "was  habitually  reckless  in 
running  freight-trains  at  excessive  speed,  and  running  too  fast 
over  switches,"  the  witness's  knowledge  not  extending  to  more 
than  two  or  three  instances.  Lumpkin,  J.,  said:  "The  admissi- 
bility of  testimony  of  this  kind  is  at  best  very  doubtful.  While 
in  Flannagan,  supra,  this  court  held  that  it  was  not  error  to  receive 
evidence  showing  the  high  speed  at  which  the  same  engine  was 
habitually  run  by  the  same  engineer  at  the  same  place,  and  that  he 
habitually  neglected  to  ring  the  bell.  Chief  Justice  Bleckley  char- 
acterized this  evidence  as  being  of  doubtful  admissibility,  and 
stated  that  the  authorities  upon  the  question  were  in  conflict." 
Cited,  94/110. 

In  Ross,  107/73,  it  was  held  to  be  error  to  allow  a  witness  to 
testify:  "They  killed  a  good  many  stock  out  in  that  way — ^they 
kill  the  mules  and  cows.  It  has  not  been  a  year  since  they  killed 
a  mule  right  below  where  they  killed  mine."  And  Little,  J.,  in 
speaking  of  Flannagan's  case,  supra,  said:  "There  the  testimony 
was  confined  to  the  same  engine,  run  by  the  same  engineer,  on  the 
same  street;  and  Chief  Justice  Bleckley  cited  a  large  number  of 
cases  pro  and  con.  on  the  admissibility  of  such  evidence  when  it 
was  confined  to  the  identical  {dace,  and  the  identical  locomotive 
—S3 
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operated  by  the  same  person.  The  admissibility  of  the  evidence 
must  have  been  sustained  alone  to  show  the  habitual  negligence  of 
the  particular  person  who  it  was  claimed  was  guilty  of  the  par- 
ticular act.  The  proposition  here,  in  eflEect,  would  be,  that  all  the 
engines  of  this  company  were,  by  the  different  engineers,  accus- 
tomed to  kill  mules  and  cows  at  this  place." 

682.    Habits  of  injured  person. 

In  a  suit  against  a  city  for  damages,  resulting  from  falling  into 
a  hole  on  a  sidewalk,  it  being  in  issue  whether  the  plaintiff  was 
under  the  influence  of  liquor  at  the  time  of  the  injury  or  not,  there 
was  no  error  in  admitting  evidence  of  repeated  drunkenness  ior 
some  years  before  the  injury  and  afterwards,  the  judge  having 
cautioned  the  jury  that,  unless  the  plaintiff  was  under  the  effects 
of  liquor  on  the  night  of  the  injury,  such  testimony  could  not 
affect  his  case.  Enright  v.  City  of  Atlanta,  78/288.  Cited,  1  G. 
A.  396;  5  G.  A.  744. 

The  habit  or  practice  of  the  plaintiff  in  departing  from  cars  on 
other  occasions,  either  before  or  after  the  injury  complained  of, 
is  not  admissible  testimony  for  the  purpose  of  illustrating  his  con- 
duct at  the  particular  time  under  investigation.  Bates,  103/233. 

The  deceased  not  having  been  killed  while  jumping  on  or  off 
cars,  his  previous  habit  of  doing  so  at  the  public  crossing  where 
he  was  killed  is  not  relevant  evidence.    Evans,  87/673. 

While  it  is  error  to  allow  a  witness  to  testify  that  the  "deceased 
appeared  to  be  a  careless  man ;  that  was  my  experience  with  him,"^ 
the  judgment  will  not  be  reversed  on  that  ground,  where  the  record 
discloses  that  similar  testimony  had  previously  during  the  trial, 
without  objection  thereto,  been  allowed  to  be  introduced,  or  where 
it  appears  there  was  proper  positive  evidence  of  the  same  fact. 
Daughtry,  1  G.  A.  393. 

688.    PlaintifTt  character  for    prudence    and  cantion  and 
conductors  character. 

In  Smith,  94/107,  it  was  held  that  on  the  question  whether,  in 
the  particular  instance,  the  plaintiff  used  due  care  for  his  own 
safety,  evidence  of  his  character  for  prudence  or  recklessness  in 
the  conduct  of  such  business  is  inadmissible,  either  against  him- 
or  for  him.  And  Lumpkin,  J.,  said:  "One  of  the  contested  issues 
of  fact  was  whether,  on  the  occasion  on  which  he  was  injured,  the 
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plaintiff  used  due  care  for  his  own  protection  and  safety.  We  do 
not  think  this  question  could  be  elucidated  by  evidence,  one  way 
or  the  other,  as  to  the  general  character  of  the  plaintiff  for  pru- 
dence or  recklessness.  Kane,  supra,  and  the  authorities  there  cited, 
sufficiently  sustain  the  ruling  now  made.  It  is  true  that  in  one  of 
these  cases,  Flannagan,  supra,  this  court  sanctioned  the  admission 
of  evidence  showing  the  high  speed  at  which  the  same  engine  was 
habitually  run  by  the  same  engineer  at  the  same  place;  but  Chief 
Justice  Bleckley  said  it  was  of  doubtful  admissibility,  and  besides 
there  is  some  difference  between  proving  habitual  acts  of  reckless- 
ness or  negligence  at  particular  times  and  places,  and  proving  the 
general  character  of  a  particular  person  for  recklessness,  or  the 
contrary."    Cited,  103/349;  107/76. 

Upon  the  trial  of  an  action  for  personal  injuries  against  a  rail- 
road company  by  one  of  its  engineers,  after  admitting  evidence 
tending  to  show  that  such  engineer  was  experienced  and  reliable, 
it  was  error  to  charge  that,  as  throwing  light  on  the  question 
whether  or  not  he  was  to  blame,  the  jury  might  consider  his  char- 
acter as  an  experienced  and  reliable  engineer,  if  such  character 
had  beep  shown  by  the  testimony,  the  evidence  mentioned  not 
being  relevant  upon  this  particular  issue.  Kent,  87/402. 

The  suit,  Newton,  85/517,  was  brought  to  recover  damages  for 
the  homicide  of  the  plaintiff's  husband,  and  the  court  permitted  a 
witness  to  testify  that  the  character  of  the  deceased  was  that  of  a 
prudent  and  cautious  man.  This  was  held  to  be  error.  Simmons, 
J.,  said:  "We  think  the  court  erred  in  admitting  this  evidence 
for  the  purpose  for  which  it  seems  to  have  been  used  by  the  plain- 
tiff in  the  court  below.  One  of  the  theories  of  the  defendant  was 
that  the  husband  of  the  plaintiff  could  have  avoided  this  injury 
by  the  exercise  of  ordinary  care  and  diligence  at  the  time  he  was 
injured.  The  question  at  issue  before  the  jury,  therefore,  was 
as  to  his  conduct  at  that  particular  time,  not  as  to  whether  he  was 
a  'prudent  and  cautious'  man  ordinarily  or  not.  In  the  case  of 
Morris  v.  Town  of  East  Haven,  41  Conn.  254,  the  court  said: 
'Every  case  has,  of  course,  its  peculiar  circumstances,  and  these 
must  be  taken  into  consideration  in  determining  whether  or  not  in 
that  particular  case  reasonable  care  was  exercised.  Hence  what 
would  be  reasonable  care  in  one  case  might  fall  far  short  of  it  in 
another,  and  consequently  the  question  whether  it  wa»  exercised  in 
one  case  would  throw  no  light  upon  the  question  whether  it  was 
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exercised  in  another.  *  *  *  It  might  as  well  be  proved  that 
a  party  was  negligent  on  a  certain  occasion,  by  showing  that  he  had 
been  n^ligent  on  other  occasions  where  other  parties  had  been 
injured.'  In  the  case  of  Chase  v.  Railroad,  77  Me,  62,  it  was  held: 
*In  an  action  for  personal  injuries  received  by  a  collision  at  a  raih-oad- 
crossing,  evidence  will  not  be  received  to  show  the  general  character 
and  habits  of  the  traveler  for  carefulness,  as  bearing  upon  the  ques- 
tion of  due  care  on  his  part,  though  the  injuries  occasioned  death 
before  he  could  tell  how  the  accident  happened,  and  no  one  saw 
him  at  the  time  of  the  collision.' "    Cited,  87/408. 

In  a  suit  by  a  passenger  to  recover  damages  from  a  railroad  com- 
pany for  the  insulting  conduct  and  language  of  its  conductor,  testi- 
mony as  to  the  general  character  and  reputation  of  the  offending 
conductor,  for  polite  and  courteous  treatment  of  his  passengers,  is 
admissible.  Hill,  C.  J.,  said :  "We  think  that  the  character  of  the 
allegations  and  the  proof  made  by  the  plaintiff  involved  the  char- 
acter of  the  conductor  in  his  treatment  of  his  passengers,  and  that 
for  this  reason  the  evidence  was  admissible.  Code,  §  5745  (5159). 
Enright  V,  Atlanta,  78/288  (3);  DuBose  v.  DuBose,  75/753; 
Christian,  97/56  (25  S.  E.  411).  But  we  do  not  think  the  erro- 
neous exclusion  of  such  testimony  would  in  every  case  be  of  suffi- 
cient gravity  to  justify  a  reversal,  and  probably  it  would  not  in  the 
present  case."  Ransom,  5  G.  A.  740.  This  case  again,  8  G.  A. 
277. 

634.  Evidence  to  show  recklessness  of  deceased. 

Where  the  question  is  in  respect  to  the  fault  of  the  husband  of 
plaintiff,  for  whose  homicide  she  sued,  or  that  of  the  engineer, 
warnings  of  the  engineer  to  the  conductor,  who  was  the  deceased 
husband,  in  regard  to  his  imprudence  in  transactions  similar  to 
that  which  resulted  in  his  death,  are  admissible  in  evidence.  It 
was  a  circumstance  calculated  to  throw  light  upon  the  conduct  of 
the  two  men  and  their  character.  As  weU  the  caution  of  the  en- 
gineer or  his  character  therefor,  as  the  disregard  of  warning,  and 
hence  the  recklessness  of  the  deceased.    Sears,  59/436. 

635.  Not  competent  for  plaintiff  to  testify   that  he  acted 
cantionsly. 

That  the  plaintiff  acted  cautiously  is  a  conclusion,  not  a  mere 
fact,  and  he  is  not  competent  to  testify  in  general  terms  that  he  so 
acted.    Mayfield,  87/374. 
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686.   Bepairs  made  after  the  accident. 

One  issue  being  whether  a  cotton-yard  was  negligently  out  of 
repair,  there  was  no  error  in  allowing  evidence  of  repairs  which 
were  made  at  the  place  where  the  injury  occurred,  although  made 
after  it  happened.  Whether  they  should  have  been  made  before 
or  were  rendered  necessary  by  the  accident  was  a  question  for  the 
jury.    Gleason,  69/200.    Cited,  82/589.    Overruled,  116/165. 

Upon  the  trial  of  a  suit  against  a  street-railroad  company  for  an 
injury  sustained  by  careless  driving  over  a  sharp  curve  and  sudden 
elevation,  it  was  competent  to  show  that  the  defendant  had  altered 
the  curve  since  the  accident.  The  alteration  was  a  fact  which  it  was 
competent  for  the  plaintiff  to  prove  for  the  consideration  of  the 
jury,  subject  to  be  explained  by  the  defendant  why  the  alteration 
was  made.    Renz,  55/126.    Cited,  82/589.    Overruled,  116/165. 

In  Flannagan,  82/579,  it  was  held  that  it  was  admissible  to  prove 
that  after  the  homicide,  the  engines  of  the  company  were  run  more 
slowly  along  the  street  which  was  the  scene  of  the  accident.  Bleck- 
ley, C.  J.,  said:  "There  is  much  authority  to  the  contrary  (see 
Patt.  Ry.  Accident  Law,  421,  422),  but  we  think  consistency  with 
our  own  decisions  requires  us  to  hold  that  it  was  admissible  to  show 
that,  after  the  accident,  the  engines  of  the  company  ran  more  slowly 
at  the  place  of  the  accident  than  they  did  previously.  The  cause  of 
this  change  of  speed  was  a  question  for  the  jury.  Renz  and  Gleason, 
supra.  The  evidence  was  certainly  of  very  slight  value,  but  its  ad- 
missibility did  not  depend  upon  what  it  proved,  but  upon  its  tend- 
ency."   Overruled,  116/165. 

In  Rogers,  104/224,  a  full  report  of  the  facts  is  not  made,  but 
it  was  held  that  if  there  was  any  negligence  in  the  railroad  com- 
pany's permitting  timbers  to  be  placed  from  its  track  across  a  ditch 
for  the  purpose  of  facilitating  passage  over  it,  such  negligence  did 
not  contribute  to  the  injury  of  the  plaintiff.  It  was  therefore  errot 
for  the  court  to  charge  that,  in  arriving  at  a  conclusion  whether  or 
not  the  defendant  was  negligent,  the  jury  could  consider  the  re- 
moval of  such  timbers  by  the  company  after  the  time  of  the  injury. 
And  Simmons,  C.  J.,  said :  "It  appears  that  two  cross-ties  had  been, 
prior  to  the  time  of  the  injury  to  plaintiflE,  placed  across  a  ditch 
which  ran  alongside  of  the  railroad-track  for  the  purpose  of  facil- 
itating the  passage  of  pedestrians  over  the  ditch  to  tiie  track  and 
that  these  timbers  were  in  this  position  at  the  time  of  the  injury. 
Whether  they  were  placed  there  by  the  servants  of  the  company 
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seems  to  be  in  doubt,  but  it  is  shown  that  the  servants  of  the  com- 
pany knew  of  their  presence,  and  that  they  were  used  as  a  footway. 
Plaintiff  and  others  frequently  used  them  in  crossing  the  ditch. 
After  the  injury  to  plaintiff,  the  cross-ties  were  removed  by  the 
company.  The  evidence  does  not  tend  to  show  that  the  presence 
of  the  timbers  contributed  to  the  injury  sustained  by  plaintiflF. 
Under  these  facts,  the  court  charged  the  jury  that  they  might  con- 
sider the  removal  of  the  ties  by  the  company  in  arriving  at  a  con- 
clusion as  to  whether  the  company  was  negligent  in  the  present  case. 
This  court  has  decided  in  several  cases  that  where  injury  was  in- 
flicted by  means  of  a  defect  in  the  track  or  machinery  of  a  railroad 
company,  and  such  defect  was  subsequently  removed  or  repaired 
by  the  company,  this  fact  could  be  considered  as  in  the  nature  of 
an  admission  of  negligence  by  the  company.  I  have  always  re- 
garded this  as  a  harsh  rule,  for  it  may  frequently  happen  that  the 
servants  of  the  corporation  may  not  know  of  the  defect  until  after 
it  has  injured  some  one.  It  seems  to  me  to  be  unjust  to  charge  a 
person  or  a  corporation  with  negligence  because  the  defect  by 
means  of  which  the  injury  was  inflicted  has  been  repaired." 

In  Cartledge,  116/164,  it  was  held,  that,  after  an  occurrence  re- 
sulting in  injury  to  one  person,  another  who  is  sought  to  be  held 
accountable  therefor  took  additional  precautions  to  prevent  others 
from  being  likewise  injured,  can  neither  justly  nor  logically  be  re- 
garded as  an  admission  on  his  part  that  he  was  n^ligent  in  not 
sooner  observing  such  precautions.  Prior  decisions  by  this  court, 
virtually  to  the  contrary,  reviewed  and  overruled.  See  Renz, 
55/126;  Gleason,  69/201;  Plannagan,  82/580,  supra. 

In  Price,  121/651,  Evans,  J.,  said:  "Complaint  is  made  that  the 
plaintiff  was  also  allowed  to  show  that  at  the  end  of  a  culvert  near 
the  coal-chute  the  company  had  erected  a  guard-rail.  This  evidence 
was  certainly  incompetent  for  the  purpose  of  showing  a  quasi  ad- 
mission on  the  part  of  the  company  that  the  erection  of  guard-rails 
in  such  places  was  a  necessary  precaution  against  injury  to  its 
employees." 

Under  the  ruling  in  Cartledge,  116/104  (42  S.  E.  405,  59  L.  R.  A. 
118),  evidence  that  after  the  injury  to  the  plaintiff  the  railroad  cc«n- 
pany  caused  the  pile  of  slag  to  be  removed,  and  banisters  or  railings 
to  be  placed  on  the  sides  of  the  embankment,  was  inadmissiWe ;  and 
correspondingly  a  paragraph  of  the  plaintiffs  petition  which  al- 
leged such  facts  should  have  been  stricken  on  demurrer  thereto 
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based  on  the  ground  that  it  was  irrelevant  and  immaterial.    Barn- 
well, 131/791. 

In  an  action  against  a  railroad  company  for  damages  on  account 
of  personal  injuries  sustained  by  reason  of  the  derailment  and  over- 
turning of  a  car  which  the  plaintiff  was  in,  evidence  that  another 
car  of  the  defendant  was  overturned  on  a  near-by  but  diflEerent 
track,  three  months  prior  to  the  time  the  plaintiff's  injuries  were 
received,  was  not  relevant  to  prove  negligence  on  the  part  of  the 
defendant  at  the  time  and  place  alleged  in  the  petition ;  but  in  this 
case  it  appears  that  the  failure  to  rule  out  such  evidence  worked 
no  harm  to  the  defendant.    Duffey,  116/346. 

637.  Others  injured  at  same  place  in  same  way. 

The  basis  of  the  plaintifFs  right  to  recover  is  negligence,  and, 
whether  the  system  of  the  defendant  in  regard  to  allowing  cellars 
on  its  sidewalks,  in  front  of  business  houses,  is  reasonably  calculated 
to  ensure  the  safety  of  those  who  travel  on  it  by  day  or  night,  is  a 
question  of  fact  for  the  jury,  and  not  a  question  for  the  court  to 
decide  in  its  charge.  In  passing  upon  it,  evidence  that  children, 
upon  different  occasions,  have  previously  fallen  into  such  openings 
was  admissible.  It  bears  remotely  upon  the  question  and  is  ad- 
missible for  what  it  is  worth.    City  of  Augusta  v,  Hafers,  59/151. 

When  suit  was  brought  against  a  municipal  corporation,  for  dam- 
ages incurred  by  reason  of  certain  roots  of  a  tree  having  been  negli- 
gently left  projecting  above  a  sidewalk,  in  which  roots  the  foot  of  a 
pedestrian  at  night  was  caught,  causing  her  to  trip  and  fall,  and  in- 
juring her,  it  was  admissible  to  show  by  another  person  that  he 
was  tripped  and  thrown  down  some  days  previously  by  the  same 
roots  at  the  same  place.  It  was  a  circumstance  to  show  that  the 
sidewalk  would  occasion  falls.  In  cases  of  doubt  as  to  the  admis- 
sibility of  evidence,  the  current  of  authority  in  this  State  is  to  ad- 
mit it  and  leave  its  weight  and  effect  to  be  determined  by  the  jury. 
Gilmer  v.  City  of  Atlanta,  77/688. 

In  an  action  against  a  railroad  company  for  the  negligent  killing 
of  a  cow,  evidence  that  the  company  had  at  diflEerent  times  paid 
other  persons  for  cattle  killed  by  its  trains  at  the  same  place  was 
irrelevant  and  inadmissible.    Walker,  87/204. 

688.  Viewing  the  premises  by  the  jury. 

In  Mayor,  etc.  v.  Brown,  87/596,  Lumpkin,  J.,  said :  "The  jury, 
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with  the  consent  of  counsel  for  both  sides,  were  permitted  by  the 
court  to  visit  the  scene  of  the  accident  and  make  a  pers<mal  in- 
spection of  the  same  for  themselves.  We  think  this  was  a  good 
practice  as  it  must  undoubtedly  have  materially  aided  them  in  arriv- 
ing at  a  correct  conclusion  as  to  whether  the  city  authorities  were 
n^igent  or  not.  In  view  of  the  testimony,  and  of  this  personal 
examination  by  the  jury  of  the  open  sewer,  we  can  not  say  they 
erroneously  found  that  defendant  was  negligent,  or  that  the  court 
abused  its  discretion  in  allowing  their  verdict  to  stand."  Cited, 
97/646. 

In  Prisock,  97/643,  it  was  held  that  even  if  it  be  within  the  dis- 
cretion of  the  trial  judge,  over  objection  by  either  party,  to  allow 
the  jury,  in  the  trial  of  an  action  for  damages,  to  inspect  the  place 
where  an  alleged  injury  occurred,  this  court  will  not  reverse  his 
action  in  refusing  so  to  do  when  it  affirmatively  appears  that  ma- 
terial physical  changes  had  occurred  in  the  character  of  the  premises 
between  the  time  of  the  injury  and  the  time  of  the  trial.  Simmons, 
C.  J.,  said:  "There  is  some  conflict  of  authority  as  to  whether,  in 
the  absence  of  a  statute  authorizing  a  view  of  the  premises  by  the 
jury,  it  IS  competent  for  the  court  to  order  a  view  against  the  ob- 
jection of  a  party.  See  1  Thomp.  Trials,  §  882 ;  Springer  v.  City 
of  Chicago,  35  Am.  &  Eng.  Corp.  Cas.  183.  In  the  case  of  Mayor, 
etc,  V,  Brown,  sM^pra,  it  appeared  that  the  jury  were  permitted  to 
visit  the  scene  of  the  injury,  and  make  a  personal  examination  of 
the  premises,  and  Justice  Lumpkin,  in  referring  to  this  as  showing 
that  the  jury  had  a  good  opportunity  for  arriving  at  a  correct  con- 
clusion as  to  whether  the  city  authorities  were  negligent  or  not, 
remarked  incidentally  that  it  was  a  good  practice;  but  in  that  case 
counsel  on  both  sides  consented  to  the  view  of  the  premises  by  the 
jury,  and  no  question  was  made  as  to  the  power  or  duty  of  the 
court  in  such  cases.  Assuming,  however,  that  it  is  within  the  power 
of  the  trial  judge  to  allow  the  jury  to  inspect  the  premises,  over 
objection  by  either  party,  this  court  will  not  reverse  his  action  in 
refusing  to  do  so,  when  it  affirmatively  appears,  as  it  did  here,  that 
there  have  been  material  changes  in  the  premises  between  the 
time  of  the  injury  and  the  time  of  the  trial." 

One  assignment  of  error  in  the  motion  for  a  new  trial  is  as  fol- 
lows: "The  court  erred  in  refusing,  at  the  request  of  defendant's 
coimsel,  at  the  conclusion  of  the  evidence  in  said  case,  to  permit  the 
jury  to  view  the  premises  under  proper  precautions,  said  request 
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being  made  by  defendant's  counsel,  and  there  being  no  objection 
by  the  plaintiff  or  her  counsel  to  said  request.  When  said  request 
was  made,  the  court  promptly  [denied]  it,  not  waiting  to  hear  from 
plaintiff  or  her  counsel  upon  the  subject.  This  refusal  by  the  court 
was  error,  because  it  was  the  only  way  by  which  the  jury  could 
properly  understand  and  intelligently  apply  the  testimony  to  the 
occurrence."  If  the  court  in  any  case  of  this  character  is  au- 
thorized, without  the  express  consent  of  both  parties,  or  their 
counsel,  to  permit  the  jury  to  view  the  premises  where  the  injury 
or  homicide  occurred,  it  is  a  matter  in  his  discretion,  and  his 
refusal  to  do  so  will  not  be  adjudged  error.  Johnson  v.  Winship 
Machine  Co.,  108/554  (33  S.  E.  1013) ;  County  of  Bibb  v.  Reese, 
115/346,  349  (41  S.  E.  636).    Dukes,  134/588. 

The  court  erred  in  not  allowing  a  diagram  of  the  place  where  the 
collision  occurred  to  be  sent  out  with  the  jury;  it  having  been 
prepared  by  a  civil  engineer,  who  testified  to  its  correctness,  and 
having  been  admitted  in  evidence.    Stafford,  99/187. 

639.  Defective  engine  compared  with  other  engines  of  the 
same  company. 

In  Flannagan,  82/579,  the  plaintiff's  husband  was  run  over  and 
killed  by  an  engine.  She  alleged  that  the  engine  was  old  and  worn 
out,  with  the  brakes  in  bad  condition,  and  difficult  to  stop,  and  that 
it  was  not  supplied  with  proper  brakes.  A  witness  was  allowed  to 
state  that  he  knew  of  no  engine  of  defendant,  other  than  the  one  in 
question,  that  had  a  hand-brake,  the  objection  being  that  the  decla- 
ration did  not  allege  n^ligence  in  using  an  engine  supplied  only 
with  a  hand-brake.  It  was  held  that  the  declaration  aU^fing  that 
the  locomotive  was  not  supplied  with  proper  brakes,  evidence  re- 
specting its  brakes,  as  compared  with  those  of  other  locomotives  be- 
longing to  the  same  company,  was  admissible. 

640.  Speed  of  train,  what  it  was  just  before,  not  admis- 
sible. 

Where  the  speed  of  a  train  at  the  time  of  a  negligent  homicide 
occurring  upon  a  public  street  was  material,  evidence  to  show  what 
the  speed  was  on  the  company's  property  just  before  reaching  the 
street  was  not  irrelevant.  Bleckley,  C.  J.,  said :  "The  speed  of  the 
train  in  approaching  the  place  of  accident,  although  at  the  time  the 
speed  was  noticed  by  the  witness  the  train  was  not  upon  the  street, 
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but  upon  the  company's  property,  was  not  wholly  irrelevant  The 
distance  from  the  scene  of  the  accident  was  not  very  considerable, 
and  the  engine  was  then  upon  the  same  journey  which  in  its  further 
progress  resulted  in  the  homicide.  There  is  some  little  presumption 
that  the  speed  of  a  train,  when  once  shown,  continues  to  be  the 
same,  for  a  short  distance  at  least,  until  a  change  of  speed  appears 
from  the  testimony;  and  we  do  not  know  that  this  presumption  is 
varied  by  the  fact  that  the  train  passed  in  the  meantime  from  the 
company's  property  to  the  street.  As  trains  do  not  run  alcme,  but 
have  one  or  more  persons  upon  them,  it  is  generally  in  the  power 
of  the  company  to  show  a  change  of  speed,  if  any  in  fact  took 
place."     Flannagan,  82/579. 

641.  Length  of  trains^  proof  of  average  length  not  admis- 
sible. 

Newson,  62/339,  was  an  action  brought  to  recover  damages  for 
the  malicious  blowing  of  the  whistle  of  an  engine  on  the  railroad 
when  the  plaintiff  was  traveling  along  the  public  road  with  his 
horse  and  buggy,  thereby  causing  his  horse  to  run  away  and  injure 
him.  The  defendant  insisted  that  the  whistle  was  blown  so  as  to 
enable  its  hindmost  car  on  the  train  to  stop  opposite  the  platform 
at  a  crossing,  for  passengers  to  get  off.  Thus  the  length  of  the 
train  became  a  material  question.  The  court  allowed  a  witness  to 
sfate  that  the  average  length  of  defendant's  trains  at  that  season 
of  the  year  was  not  less  than  a  certain  number  of  cars.  The  testi- 
mony was  improper.  The  question  was  what  was  the  length  of  that 
particular  train,  and  not  what  was  the  average  length  of  defend- 
ant's trains. 

Where  the  question  was  whether  a  train  was  being  run  at  a 
negligent  or  reckless  rate  of  speed  and  in  violation  of  a  municipal 
ordinance,  at  the  time  when  it  struck  a  man,  it  was  not  competent 
for  the  defendant  to  show  that  the  speed  was  no  greater  than  that 
at  which  other  trains  on  former  occasions  had  passed  that  point, 
as  a  means  of  negativing  the  charge  of  negligence.  DeBray,  71/406 
(14);    Peavler,  134/618. 

642.  Beports  of  accidents. 

In  Carlton,  81/531,  the  plaintiff  gave  the  defendant  notice  to 
produce  a  report  which  defendant  by  its  rules  required  its  con- 
ductor to  make  as  to  the  circumstances  and  character  of  injuries 
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caused  by  operation  of  its  trains,  etc.  No  oath  was  made  as  to 
its  materiality,  or  that  it  was  in  defendant's  possession,  and  the 
court  refused  to  compel  its  production.  Blandford,  J.,  said :  "Had 
the  requirements  of  the  statute  been  complied  with,  we  see  no 
reason  why  the  paper  should  not  have  been  produced.  We  do  not 
understand  such  a  paper  to  be  a  privileged  communication."  Cited, 
82/473.  This  was  not  a  decision  upon  the  question  of  the  admissibil- 
ity of  the  report.  It  goes  no  further  than  to  suggest  that  the  report 
was  not  a  privileged  communication,  and,  really,  even  that  question 
was  not  involved  so  as  to  render  a  decision  necessary.  82/473. 

In  Carroll,  82/452,  it  was  held  that  reports  to  the  general  man- 
ager of  the  company  touching  the  facts,  circumstances  and  results 
of  a  railway  accident,  and  who  was  to  blame  therefor,  made  several 
days  after  the  event,  by  the  superintendent  and  the  conductor, 
supported  by  the  affidavit  of  the  latter  and  of  several  other  em- 
ployees, are  not  admissible  in  evidence  to  affect  the  company, 
whether  such  reports  were  exacted  and  made  under  standing  rules 
requiring  the  same,  or  under  special  orders  for  the  particular  oc- 
casion, no  question  of  notice  to  the  company  being  involved  in 
the  controversy.    Cited,  85/765. 

A  report  made  to  a  railroad  company  by  one  of  its  servants  of 
the  facts  and  circumstances  of  an  injury  received  by  him  in  its 
employment,  is  not  admissible  in  his  favor  in  a  suit  by  him  against 
the  company  for  damages  and  calls  for  no  response  by  the  com- 
pany.   Howard,  84/711. 

In  Whitehead,  90/47,  the  plaintiff  sued  the  railroad  company  for 
damages  for  the  homicide  of  her  husband,  alleging  that  he  was  in 
the  company's  employment  as  a  section-hand,  and  was  at  work  in 
the  discharge  of  his  duty,  shoveling  dirt  in  a  cut  and  constructing 
a  drain  or  ditch  at  the  side  of  the  track,  and,  while  standing  at  the 
end  of  a  cross-tie,  performing  his  work,  the  defendant's  construc- 
tion-train, with  no  regular  schedule,  came  backing  through  the 
cut  at  alput  twenty-five  miles  an  hour,  and  struck  her  husband  on 
the  head,  inflicting  injuries  from  which  he  died;  that  no  signal 
was  given  by  the  engineer  at  the  road-crossing,  which  was  a  short 
distance  from  the  cut,  the  whistle  was  not  blown  or  the  bell  rung, 
and  no  signal  was  given  when  the  train  entered  the  cut,  nor  be- 
fore; that  the  place  where  the  deceased  was  standing  when  the 
car  struck  him  was  in  a  cut  and  just  beyond  a  sharp  curve;  and 


Digitized  by 


Google 


§§  643-644  ]  CHAPTER  36.  -  [  1296 
Evidence. 

that  the  train  had  just  rounded  the  curve  when  he  was  struck,  and 
had  given  no  signal  whatever  to  warn  him,  and  he  was  not  guilty 
of  any  fault  or  n^ligence.  Over  objections,  the  court  admitted  tte 
following  rules  of  the  defendant:  "No.  113.  Work-trains  will  be 
run  as  extras  under  special  orders,  and  will  be  assigned  certain 
limits."  "No.  70.  Extra  and  delayed  trains  must  sound  the 
whistle  frequently  on  approaching  curves,  and  before  passing  ob- 
scure places."  "No.  104.  When  a  train  is  being  pushed  by  an 
engine  (except  when  shifting  and  making-up  trains  in  yards),  a 
flagman  must  be  stationed  in  a  conspicuous  position  on  the  front 
of  the  leading  car,  so  as  to  perceive  the  first  sign  of  danger,  and 
immediately  signal  the  engineer."  The  objections  were  that  this 
evidence  was  irrelevant;  that  there  was  no  allegation  predicated 
upon  the  violation  of  these  rules,  or  that  would  authorize  their 
introduction;  and  that  it  was  not  alleged  or  shown  that  the  plain- 
tiff's husband  knew  of  their  existence  or  relied  on  them,  nor  that 
he  or  the  road  were  operating  under  them.  It  was  held  that  the 
rules  were  relevant  to  the  n^ligence  charged,  and  there  was  no 
error  in  admitting  them. 

643.  Identifying  a  broken  axle. 

Upon  an  inquiry  as  to  what  caused  the  breaking  of  a  car-axle, 
which  occurred  on  the  railroad  of  the  defendant  at  a  time  when  a 
train  was  wrecked,  it  was  not  error  to  refuse  to  allow  a  witness 
offered  by  the  defendant  to  describe  to  the  jury  an  axle  which  had 
been  brought  to  him,  reputed,  but  not  proved,  to  have  come  from 
the  defendant's  railroad,  and  not  identified,  either  as  belonging  to 
the  defendant,  or  as  the  one  involved  in  the  inquiry,  although  the 
defendant  also  expected  to  prove  by  this  witness  tfiat  the  axle  he 
examined  "was  broken  exactly  as  the  other  witness  saw  the  axle 
made  by  the  wreck,  after  the  injury."  Defendant's  counsel  ad- 
mitted that  he  could  not  identify  the  axle  as  the  one  tn-oken  at  the 
accident,  and  for  want  of  identification  alone,  the  evidencj  was  re- 
jected.    Dottenheim,  92/425. 

644.  Acceptance  of  ticket  as  agent  estops  denial  of  agency. 

If  one,  as  agent  of  a  railroad  ccwnpany,  accepted  a  free  ticket 
therefrom,  and  while  traveling  over  the  road  free  of  charge,  upon 
leaving  the  train  near  a  depot,  was  injured,  he  would  be  estopped 
from  denying  the  existence  of  his  agency.  Henderson,  69/715; 
73/7ia 
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646.   Ohange  of  road. 

A  public  road  had  run  for  years  at  a  particular  place.  On  the 
approach  of  the  railroad  contractors  to  the  place  the  road  was 
turned  so  as  to  take  a  different  route.  They  made  a  cut  eight  or 
nine  feet  deep  where  the  old  road  was.  The  new  road  led  around 
the  cut,  and  crossed  the  railroad  about  one  hundred  feet  from  the 
old  road.  Two  small  saplings  and  some  brush  were  placed  in  the 
old  road  as  a  guide  to  the  new  crossing,  but  they  were  insufficient 
to  place  any  one  on  guard  at  night  When  the  new  road  had  been 
opened  a  week  or  two  and  had  been  used  by  the  public,  the  plain* 
tiff  reached  the  place  on  his  way  to  the  city  of  Atlanta  at  eight 
o'clock  at  night.  The  night  was  dark  and  it  was  raining.  He  knew 
nothing  of  the  railroad-cut  being  there,  until  his  team  stopped  and 
refused  to  go.  He  got  out  of  his  wagon  and  went  to  his  lead  mule 
which  he  found  had  turned  around.  It  was  so  dark  he  could  dis- 
cern nothing  but  that  the  mule  was  in  the  bushes.  He  retraced  his 
steps  around  the  wagon  to  find  out  what  was  the  matter  and  fell 
into  the  cut,  and  was  seriously  injured.  The  point  of  the  defense 
was  that  the  road  was  permanently  changed,  and  that  the  plaintiff, 
at  the  time  of  the  fall,  was  not  in  the  legal  road.  The  burden  of 
showing  that  the  route  of  the  road  had  been  legally  changed  was 
upon  the  defendant,  and  that  could  only  be  done  by  the  production 
of  the  order,  or  by  proof  of  such  long-established  usage  as  to  jus- 
tify a  presumption  of  such  order.  If  the  road  was  changed  with- 
out authority  of  law — a  trap  dug  and  carelessly  left  open,  to  the 
detriment  of  those  who,  by  night  as  well  as  by  day,  have  a  right 
to  pass  over  the  road — it  was  a  gross  wrcHig.  A  verdict  for  the 
plaintiff  was  sustained.     Wood,  48/565. 

646.    Contract  releasing  defendant  ftom  responsibility. 

Wideman,  99/245,  was  a  suit  to  recover  damages  for  killing 
mules  by  a  freight-train.  The  defendant  offered  in  evidence  a  con- 
tract between  plaintiff  and  defendant  for  the  supplying  of  cross-ties 
to  defendant  from  April  to  October,  1893,  in  which  plaintiff  re- 
leased defendant  from  all  responsibility  in  damages  to  his  stock 
during  the  time  he  was  employed  and  working  under  this  contract 
The  objection  was  that  the  contract  showed  on  its  face  that  it  had 
expired  before  the  cause  of  action  arose;  defendant  proposing  to 
show  that  the  terms  of  the  contract  had  been  extended  by  parol, 
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and  that  it  was  in  force  at  the  time  of  the  accident,  and  related  to 
the  locality  where  the  same  occurred.  The  evidence  was  rejected, 
and  it  was  held  that  where  the  CHily  objection  to  the  admissibility 
in  evidence  of  a  written  contract  between  the  plaintiff  and  the 
defendant  was,  in  effect,  that  under  the  limitation  as  to  time 
therein  expressed  it  had  expired,  and  was  no  longer  operative  as 
to  the  matter  in  controversy  between  the  parties,  and  the  defendant, 
in  whose  behalf  it  was  tendered  in  evidence,  offered  to  prove  "that 
the  terms  of  the  contract  had  been  extended  by  parol"  so  as  to 
cover  and  embrace  that  matter,  this  objection  should  not  have  been 
sustained  without  allowing  the  defendant  an  opportunity  to  show 
that  the  contract  had  in  fact  been  so  extended,  no  question  under 
the  statute  of  frauds  being  involved. 

647.    Base  condnct  of  the  plaintiff. 

On  the  trial  of  a  civil  action,  at  which  the  plaintiff  testifies  as  a 
witness  in  his  own  behalf,  it  is  competent  for  the  defendant  to 
prove  that  the  plaintiff,  in  furtherance  of  this  identical  cause,  and 
for  the  purpose  of  prevailing  therein,  had  been  guilty  of  base, 
dishonorable  or  criminal  conduct.  Evidence  of  this  character  is 
admissible  in  behalf  of  the  defendant,  both,  to  discredit  the  plain- 
tiff as  a  witness,  and  to  throw  suspicion  upon  the  justice  of  his 
cause  of  action.  Accordingly  the  defendant  in  such  case  may 
show  that  at  a  previous  stage  of  the  suit  the  plaintiff  made  an 
affidavit  in  which  he  denied  the  truth  of  material  statements  in  an- 
other affidavit  made  by  an  adverse  witness,  and  that  the  plaintiff 
afterwards,  when  testifying  in  the  cause,  admitted  that  his  ovm 
affidavit,  or  a  part  of  it,  was  willfully  false.  And  where  both 
relevant  and  irrelevant  matters  are  so  blended  in  the  two  affidavits 
as  to  render  it  necessary  that  both  should  be  read  in  f tdl,  in  order  to 
clearly  understand  what  and  how  much  of  the  first  was  denied  in  the 
second,  and  in  order  to  apply  the  substance  of  the  latter  to  that 
of  the  former,  the  whole  of  the  two  may  be  offered  and  received 
in  evidence  together;  and  it  will  be  no  legal  objection  to  their  ad- 
missibility that  some  of  the  contents  of  one  or  both,  taken  sep- 
arately, are  not  relevant,  and,  if  so  taken,  would  not  be  admissible. 
An  admission  by  a  party  to  a  cause  on  trial,  made  by  him  while 
under  examination  as  a  witness  upon  a  former  trial  of  the  same 
cause,  that  he  had  intentionally  sworn  falsely  in  an  affidavit  in- 
tended to  be  used,  and  which  was  actually  used,  in  his  behalf  in 
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resistance  to  a  motion  for  a  new  trial,  is  admissible  in  evidence 
against  him,  as  showing  an  improper  and  unconscionable  effort  on 
his  part  to  interfere  with  the  due  course  of  justice,  and  also  to 
discredit  him  as  a  witness  at  the  trial  in  which  evidence  of  such 
admission  is  offered;  and,  where  the  whole  of  his  previous  exami- 
nation relating  to  this  particular  matter  would  better  indicate  the 
scope  and  precise  import  of  the  admission  in  question  than  would 
a  part  only  of  such  examination,  the  whole  is  admissible,  although 
some  of  it,  separately  considered,  may  be  irrelevant.  It  is  not  es- 
sential to  the  admissibility  of  such  affidavit  and  examination,  for 
the  purposes  indicated,  that  they  should  contain  anything  in  con- 
flict with  the  testimony  of  the  party  at  the  last  or  pending  trial, 
in  which  they  are  offered  in  evidence.  A  party,  though  introduced 
as  a  witness  in  his  own  behalf,  may,  upon  cross-examination  as 
to  matters  not  voluntarily  testified  about  on  his  direct  examination, 
decline  to  give  testimony  which  would  tend  to  criminate  him,  or  to 
bring  infamy,  disgrace,  or  public  contempt  upon  himself  or  his 
family,  notwithstanding  the  fact  that  at  a  previous  trial  of  the 
case  he  had  waived  his  privilege  of  remaining  silent  as  to  these 
matters.  A  waiver  of  this  kind  is  not  binding  upon  a  witness  at 
a  trial  subsequent  to  that  at  which  the  waiver  was  made.  Lybrend, 
99/421.    Cited,  103/206. 

648.  Xnjnred  person  incompetent  witness  when  engineer  is 
dead. 

The  locomotive-engineer,  from  whose  negligent  act  the  injury 
complained  of  was  sustained,  is  an  agent  of  the  corporation  within 
the  meaning  of  the  statute  of  October  29,  1889,  and,  he  being 
dead,  the  person  injured  is  an  incompetent  witness  to  testify  in 
his  own  behalf  to  such  negligent  act,  it  not  appearing  that  any 
surviving  officer  or  agent  of  the  corporation  was  present.  May- 
field,  87/374. 

649.  Compelling  female  witnesses  to  come  into  conrt. 

In  Powell,  77/192,  the  objection  was  that  as  Mrs.  Powell,  the 
plaintiff,  resided  in  the  county  and  was  not  unable  to  attend,  her 
interrogatories  could  not  be  read  and  it  was  held  that  a  female 
witness,  though  a  party  to  the  suit,  and  residing  in  the  county,  is 
not  obliged  as  a  general  rule  to  attend  court  in  order  to  testify. 
Doubtless,  for  special  reasons  shown  to  the  court,  personal  at- 
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tendance  might  be  required,  but  the  present  instance  stands  on 
the  general  rule.  Cited,  83/356. 

In  Denmead,  83/351,  it  was  argued  that  a  colored  female  witness 
whose  testimony  was  taken  by  interrogatories  was  of  such  bad 
character  that  if  she  had  been  subjected  to  cross-examination  be- 
fore the  court  and  jury,  the  jury  would  not  have  believed  her. 
It  was  held  that  she  being  a  female,  the  plaintiff,  under  the  law, 
had  the  right  to  take  her  testimony  by  interrogatories.  If  the  de- 
fendant had  desired  to  have  her  examined  before  the  court  and 
jury,  the  judge  had  power  to  ccMnpel  her  presence,  and  doubtless 
would  have  done  so  upon  proper  application  and  the  assignment 
of  sufficient  reason  for  the  necessity  of  her  attendance. 

In  Randall,  85/297,  Simmons,  J.,  said :  "Complaint  is  made  that 
the  court  refused  to  compel  two  female  witnesses  to  come  into 
court  and  testify,  or  to  continue  the  case  in  order  that  their  in- 
terrc^tories  might  be  taken.  Under  the  facts  as  stated  in  this 
ground  of  the  motion,  we  do  not  think  the  court  erred  either 
in  refusing  to  compel  the  two  females  to  attend  court,  or  in  re- 
fusing to  continue  the  case  that  their  interrogatories  might  be 
taken.  It  was  not  shown  to  the  court,  in  a  proper  manner,  what 
the  witnesses  would  testify,  or  the  materiality  of  that  testimony. 
This  not  being  done,  the  court  was  right  in  refusing  to  compel 
the  witness  to  attend,  and  in  refusing  to  continue  the  case.  We  do 
not  agree  witli  the  court,  however,  in  the  reason  assigned  by  him 
for  not  compelling  the  attendance  of  the  witnesses.  We  think 
every  court,  in  the  furtherance  of  justice,  has  a  right  to  ccwnpel 
any  witness  within  its  jurisdiction  to  attend  court,  and  testify. 
In  the  case  of  female  witnesses,  we  think  that  some  good  reason 
should  be  shown  to  the  court  why  it  is  necessary  for  the  females 
to  attend  in  person,  what  they  will  testify,  and  the  materiality  of 
their  testimony.  If  upon  this  showing  the  court  is  satisfied  that  it 
is  necessary,  in  the  furtherance  of  justice,  for  the  female  witnesses 
to  attend  court,  he  should  issue  an  order  requiring  them  to  attend 
and  testify  in  the  case.  The  statute  does  not  exempt  females  from 
attendance  upon  court.  It  simply  permits  their  interrogatories  to 
be  taken.  But,  while  this  is  true,  this  provision  of  the  statute 
should  be  followed,  unless  it  is  shown  to  the  court  that  it  is  neces- 
sary to  have  the  personal  attendance  of  the  witnesses." 
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660.  Bnle  of  railroad  commission  as  to  interstate  passage. 

The  rule  of  the  railroad  commission  of  this  State  fixing  train 
rates  of  fare  is  admissible  in  evidence  on  the  trial  of  a  case  in- 
volving a  controversy  as  to  what  amount  a  conductor  was  entitled 
to  demand  from  a  passenger  without  a  valid  ticket  for  transporting 
him  from  a  station  outside  of  this  State  to  a  station  within  the 
same.     Coyle,  112/121. 

661.  Agent  is  a  competent  witness. 

The  agent  is  a  competent  witness  either  for  or  against  his  prin- 
cipal. His  interest  goes  to  his  credit.  The  declarations  of  the 
agent  as  to  the  business  transacted  by  him  are  not  admissible 
against  his  principal,  unless  they  were  a  part  of  the  negotiation, 
and  constituting  the  res  gesta,  or  else  the  agent  be  dead.  Code,  § 
3606  (3034). 

In  Smith  V.  Bibb  Mfg.  Co.,  112/680,  the  plaintiff  sued  for  dam- 
ages sustained  by  reason  of  the  homicide  of  her  son.  Cobb,  J., 
said :  "It  is  alleged  that  the  court  erred  in  excluding  the  following 
testimony  of  a  witness  for  the  plaintiff — 'That  he  heard  Dennis 
say  that  he  had  not  been  in  the  employ  of  defendant  but  a  few 
days  before  Tommie  Smith  was  killed,  and  did  not  know  what 
the  rules  of  the  mill  and  duties  of  an  alley  boy  were.'  It  was  ad- 
mitted that  Dennis  was  dead,  and  there  was  evidence  tending  to 
show  that  he  was  a  general  boss  in  the  mill.  It  is  contended  that 
the  court  erred  in  rejecting  the  evidence,  because  the  same  was 
admissible  as  the  declarations  of  a  deceased  agent,  and  tended  to 
show  negligence  on  the  part  of  the  defendants,  in  that  their  agent 
failed  to  exercise  proper  supervision  over  the  deceased,  and  tended 
to  show  that  Dennis  had  put  the  deceased  to  a  different  work  from 
that  for  which  he  was  hired.  It  is  unnecessary  to  decide  in  the 
present  case  whether  such  a  declaration  as  that  sought  to  be  intro- 
duced is  admissible  under  the  provisions  of  §  3606  (3034)  of  the 
Code,  which  declares,  'The  declarations  of  the  agent  as  to  the 
business  transacted  by  him  are  not  admissible  against  his  principal, 
unless  they  were  a  part  of  the  negotiation,  and  constituting  the 
res  gestae,  or  else  the  agent  be  dead.'  Even  if  such  a  declaration 
would  ordinarily  be  admissible,  there  was  no  error  in  rejecting  the 
testimony  in  the  present  case,  for  the  reason  that  there  was  no  al- 
legation that  the  defendants  were  negligent  in  the  employment  of 
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their  servants  who  had  control  over  the  deceased."  And  it  was 
held  that  in  the  trial  of  a  suit  brought  by  a  mother  against  a  master 
for  the  homicide  of  her  son,  where  there  was  no  all^^ation  in  the 
plaintiflF's  petition  that  the  defendant  was  negligent  in  the  employ- 
ment of  the  servants  who  had  contrd  over  the  deceased,  it  was  not 
error  to  reject  the  declaration  of  one  of  such  servants,  since  de- 
ceased, that  he  had  been  in  the  employment  of  the  defendant  for 
only  a  short  time,  and  did  not  know  what  were  the  duties  of  the  son. 
The  agent  of  a  corporation  is  not,  in  a  case  to  which  it  is  a 
party,  incompetent  to  testify  as  a  witness  in  its  behalf  concerning 
communications  had  between  himself,  as  such  agent,  and  another 
person,  since  deceased,  whose  legal  representative  is  the  other 
party  to  the  case.    Holston,  116/656. 
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CHAPTER  37. 
DAMAGES. 

652.  Kinds  of  damages,  Code,  §§  4506y  (3909),  4507  (3910). 
053.  Judge    must  give    the  jury    the  rule  for  estimating    the  damages 
claimed. 

654.  General  rule,  Code,  §  4502  (3905). 

Interest  as  Damages. 

655.  Interest  as  damages,  where  property  is  injured  or  destroyed. 

656.  Illustrations  of  the  rule. 

657.  Subject  continued. 

Physical  Pain  and  Mental  Distress, 

658.  Physical  pain  and  suffering. 

659.  Future  pain. 

660.  Mental  suffering  of  survivors  not  considered. 

661.  Mental  suffering. 

662.  Loss  of  ability  to  labor  causing  mental  distress. 

663.  Evidence  admitted  to  show  general  nature  of  the  pain  and  suffer- 

ing. 

664.  Abortion,  pain  and  sorrow  resulting  from. 

665.  Injury  to  pride  of  manhood. 

666.  The  guide  in  measuring  such  damages. 

Permanent  Injuries, 

667.  No  fixed  rule  for  estimating  damages  for  permanent  injuries. 

668.  Medical  evidence  of  condition  before  and  after  suit  brought 

669.  Loss  of  capacity  shown  by  exhibition  of  the  injured  hand. 

670.  Previous  ill  health  aggravated  by  the  injury. 

671.  The  law  does  not  contemplate  absolute  compensation  for  loss  of 

limb. 

672.  When  jury  should  not  be  instructed  to  consider  prospect  of  in- 

creased earnings. 

673.  Recovery  for  diminished  capacity  to  labor  without  proof  of  value 

of  earnings. 

674.  Probability  of  increase  of  wages  by  appointment  to  office. 

675.  Declining  years  and  decrease  in  capacity  to  labor. 

676.  Diminution  in  capacity  caused  by  another  hurt. 

677.  Plaintiff  should  not  conceal  fact  of  previous  affliction  or  wound 

from  the  jury. 

678.  His  vocation  before  the  injury  and  its  value. 

679.  Plaintiff's  own  testimony  as  to  his  diminished  capacity  to  labor. 

680.  When  averments  of  age  and  capacity  to  labor  are  not  necessary. 

681.  To  throw  light   on  his  condition,   proof  that  he  played  billiards 

was  admitted. 

682.  Lost  time,  nominal  damages  allowed  for  without  proof  of  value. 
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683.  When  minor  must  show  that  his  earnings  belonged  to  himseli 

684.  The  proof  and  charge  should  conform  to  the  injury  alleged. 

685.  Hearsay  evidence  as  to  age  and  place  of  birth  admissible. 

686.  Injury  to  particular  organs  shown  under  general  allegations  as  to 

vital  organs. 

687.  When  married  woman  may  recover  for  expenses. 

Vindictive  Damages, 

688.  Vindictive  damages,  Code,  §  4504  (3907). 

689.  When  the  worldly  circumstances  of  the  parties  are  not  involved. 

690.  Subject  continued. 

691.  Vindictive   damages    allowed   where   the   conductor   was    impolite 

and  gruff. 

692.  No  special  damage  being  proved,  the  amount  of  general  damage 

is  for  the  enlightened  conscience  of  the  jury. 

693.  Aggravation,  Code,  §  4503  (3906). 

694.  The  kind  of  cases  to  which  the  section  applies. 

695.  Subject  continued. 

696.  ''Punishing    the    defendant,"    and    "justice    and    the   public    good" 

should  be  omitted  in  charging  the  jury. 

697.  Onus  is  on  the  plaintiff,  and  when  this  section  should  be  given  in 

charge. 

698.  When  the  company  is  liable  for  servant's  acts. 

699.  If  the  jury  may  reasonably  find  there  were  aggravating  circum- 

stances, damages  may  be  increased. 

700.  Illustrations  of  the  principle. 

701.  Other  conduct  alleged  as  matter  of  aggravation. 

702.  Intention  of  the  conductor. 

703.  Punitive  damages  assessed  without  being  claimed   eo  nomine  in 

the  declaration. 

704.  Evidence  of  defendants  having  been  fined  for  the  offense,  admis- 

sible. 

705.  Expense  of  litigation.  Code,  §  4398  (3796). 

706.  When  not  allowed. 

707.  Must  be  proved  in  order  to  recover. 

708.  Necessary   expenses    consequent  upon    the  injury.   Code,   %  4506 

(3908). 

709.  An   improper  charge. 

710.  Damages  for  killing  or  injuring  stock. 

711.  Damages  for  negligence  causing  the  burning  of  timber,  fences,  etc 

712.  Plaintiff  bound  to  lessen  damage.  Code,  §  4398  (3808). 

713.  Illustrations  of  the  rule. 

714.  Discretion  of  the  jury  as  to  damages.  Code,  §  4399  (3803). 

715.  Explanatory. 

716.  Other  verdicts  as  precedents. 

717.  General  rules. 

718.  Writing  off  a  portion  of  the  damages. 

719.  Verdicts  that  were  not  excessive. 
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780.  Excessiye  yerdicts. 

721.  Conclusiveness  of  verdicts. 

722.  When  a  verdict  for  the  defendant  should  not  be  directed. 

662.    Kinds  of  damages. 

Damages  may  be  either  general  or  special,  direct  or  consequential. 
Code,  §  4506  (3909). 

General  damages;  special  damages.  "General"  damages  are  such 
as  the  law  presumes  to  flow  from  any  tortious  act,  and  may  be 
recovered  without  proof  of  any  amount.  "Special"  damages  are 
such  as  actually  flowed  from  the  act,  and  must  be  proved  in  order 
to  be  recovered.    Code,  §  4507  (3910). 

In  County  of  Bibb  v.  Ham,  110/340,  Simmons,  C.  J.,  said: 
"Under  the  definition  of  general  damages  in  §  4507  (3910)  of 
the  Code  the  law  infers  bodily  pain  and  suffering  from  personal 
injury  and  loss  of  time  from  the  disabling  effect  thereof.  1  Suth. 
Dam.  (2d  ed.)  §  421.  The  present  suit  was  for  pain  and  suffering 
and  loss  of  time  resulting  from  the  personal  injury  to  the  plaintiff. 
She  also  sued  for  injuries  which  had  disabled  or  affected  her 
permanently,  and  as  to  such  injuries  it  has  been  held  that  *the 
future  effect  of  the  injuries  is  not  special  damages  which  must  be 
allied,  but  general  damages,  which  necessarily  flow  from  injuries 
received.'  Bradbury  v,  Benton,  69  Me.  194,  199.  Certainly  a  part, 
if  not  all,  of  the  plaintiff's  claims  came  within  the  class  'general 
damages,'  which  are  said  to  include  'not  only  the  direct  expenses 
incurred  by  the  plaintiff,  but  the  loss  of  his  time,  the  bodily  suffer- 
ing endured,  and  any  incurable  hurt  inflicted;  for  these  may  be 
classed  among  necessary  results.'  Laing  v.  Colder,  8  Pa.  St.  479, 
49  Am.  Dec.  533.  See,  also,  Hopkins  v.  Railroad,  36  N.  H.  9, 
72  Am.  Dec.  287." 

In  a  suit  where  the  plaintiff  was  injured  by  reason  of  the  negli- 
gent and  unlawful  leaving  of  obstructions  upon  the  sidewalk  of  a 
city,  it  was  competent  for  her  to  testify  that  after  the  injury  she 
had  no  means  of  living,  and  was  compelled  to  sell  her  house  and 
lot  to  raise  money  for  that  purpose,  in  consequence  of  the  injury 
received.  It  was  one  of  the  immediate  consequences  of  the  injury, 
and  was  not  irrelevant  in  the  ascertainment  of  general  damages 
resulting  directly  from  the  wrong  of  which  she  was  the  victim. 
Wilson  &  Brother  V.  White,  71/506.  Cited,  87/167.  The  soundness 
of  this  decision  may  well  be  doubted.    Doubted,  113/215. 
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663.   Jndge  must  give  the  jury  the  rnle  for  estimating  tiie 
damages  claimed. 

In  an  action  against  a  railroad  company,  where  several  different 
elements  of  damages  are  claimed,  it  is  error  requiring  the  granting 
of  a  new  trial  for  the  judge  to  fail,  in  his  charge  to  the  jury,  to 
give  them  any  rule  for  estimating  the  damages  claimed;  and  this 
is  true  notwithstanding  there  was  no  written  request  made  by 
the  defendant  for  such  charge.  O'Bryan,  112/127. 

In  Vining,  120/511,  Cobb,  J.,  said:  "The  judge  in  effect  tells 
the  jury  that  any  amount  which  shall  be  given  to  the  plaintiff  as 
damages  for  her  lost  time  is  to  be  determined  by  the  enlightened 
consciences  of  the  jurors.  More  than  this,  he  tells  them  in  terms 
that  whatever  amount  they  assess  'in  this  case'  in  favor  of  the 
plaintiff  must  'be  such  an  amount  as  is  dictated  by  the  enlightened 
consciences  of  impartial  jurors.'  *  *  *  Looking  to  the  peti- 
tion, we  find  that  the  plaintiff  claimed  damages  not  only  for  pain 
and  suffering  and  for  being  disabled  from  attending  to  a  business 
which  she  was  carrying  on,  but  she  alleged  that  as  a  result  of  her 
injuries  her  capacity  to  labor  was  entirely  destroyed.  She  claimed 
damages,  therefore,  of  a  threefold  nature,  pain  and  suffering,  lost 
time,  and  diminution  in  capacity  to  labor.  When  we  look  to  the 
evidence,  it  appears  that  there  was  nothing  upon  which  a  finding 
for  lost  time  could  be  properly  based,  nor  was  there  any  evidence 
upon  which  a  finding  for  diminished  capacity  to  labor  could  be 
properly  based.  The  effect  of  the  judge's  charge,  therefore,  was  to 
remit  to  the  broad  field  of  the  enlightened  consciences  of  impartial 
jurors  the  determination  of  two  elements  of  damage  that  the  law 
requires  should  be  measured  by  more  certain  standards."  It  was 
held  that  the  charge  in  reference  to  the  measure  of  damages  was 
erroneous,  and  the  error  was  of  such  a  character  as  to  require  a 
reversal  of  the  judgment.    Cited,  125/462;  130/698. 

It  is  not  good  practice  to  omit  entirely  to  give  the  jury  any  in- 
struction on  the  subject  of  the  measure  of  damages,  or  the  diminu- 
tion of  damages  which  may  result  from  n^ligence  on  the  part  of 
the  person  injured,  even  in  the  absence  of  requests  therefor.  Mad- 
den, 135/205. 

654.    Oeneral  rule. 

Damages  are  given  as  compensation  for  the  injury  done,  and 
generally  this  is  the  measure  where  the  injury  is  of  a  character 
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capable  of  being  estimated  in  money.  If  the  injury  be  small,  or 
the  mitigating  circumstances  be  strong,  nominal  damages  only  are 
given.    Code,  §  4502  (3905). 

Smith  V.  Overby,  30/248,  was  an  action  brought  against  a  physi- 
cian to  recover  damages  for  neglect  and  want  of  care  and  skill  in 
delivering  plaintiff's  wife  of  a  child,  and  Lumpkin,  J.,  said:  "We 
apprehend  that  in  most  of  the  cases,  when  carefully  examined,  it 
will  be  found,  that  whether  the  injury  be  done  to  person  or  estate, 
the  measure  of  damage  is  after  all,  the  actual  injury  inflicted, 
neither  more  nor  less." 

In  an  action  for  a  personal  injury  of  a  permanent  character, 
where  the  plaintiff  is  entitled  to  recover  full  damages,  one  element, 
if  sued  for  and  if  the  evidence  authorizes  it,  is  a  fair  and  reason- 
able compensation  for  the  loss  of  what  he  would  otherwise  have 
earned  in  his  trade  or  profession.  As  to  the  element  of  damages 
which  includes  pain  and  suffering,  a  reasonable  sum  is  recoverable, 
to  be  determined  by  the  jury.  Southern  Cotton  Oil  Co.  v.  Skipper. 
*125/348. 

INTEREST  AS  DAMAGES. 

666.    Where  property  is  injured  or  destroyed. 

Unliquidated  damages  arising  ex  delicto  do  not  bear  interest,  and 
in  such  cases  the  finding  of  interest  as  such  by  the  jury  is  not 
legal.  The  jury  may  add  to  the  value  of  the  property  injured  a 
sum  equal  to  the  interest  on  such  value  and  return  the  whole  in 
one  sum  as  damages.  In  Hall,  et  al,,  124/322,  it  was  held  that 
where  a  suit  is  brought  for  damages  arising  from  the  destruction 
of  property,  and  there  is  a  basis  of  calculation  as  to  the  value, 
interest  is  not  recoverable  eo  nomine.  But  the  jury  may  consider 
the  length  of  time  damages  have  been  withheld,  the  character  of 
the  tort,  the  conduct  of  the  defendant,  and  all  the  circumstances 
of  the  transaction,  and  may  in  their  discretion  increase  the  amount 
of  damages  by  adding  to  the  value  of  the  property  destroyed  a 
sum  equal  to  the  interest  on  such  value,  the  entire  sum  found  being 
returned  as  damages,  and  not  exceeding  the  amount  sued  for. 
Lumpkin,  J.,  said:  "The  headnote  sufficiently  states  our  ruling 
on  the  subject  of  adding  interest  to  the  value  of  the  property  de- 
stroyed. McCauley,  68/818;  Sears,  66/499;  Brown,  162/13. 
Where  the  damages  found  are  discretionary  or  punitive,  this  rule 
does  not  apply.    Young,  81/397.    Ratteree  v.  Chapman,  79/574." 


Digitized  by 


Google 


656]  CHAPTER  37.  [1308 


Damages. 


The  court  properly  instructed  the  jury  that  they  might,  in  assess- 
ing the  aggrq^ate  of  damages  awarded  to  the  plaintiflF  for  the  n^;li- 
gent  destruction  of  his  property  by  fire,  include  interest  upon  the 
value  of  the  property  so  destroyed,  from  the  date  of  the  fire  to  the 
date  of  the  trial,  at  seven  per  cent  per  annum.  Butler,  4  G.  A.  191 
(60  S.  E.  1087).  See  Wilson  r.  Troy,  135  N.  Y.  96  (32  N.  E.  44, 
and  notes  thereto  as  reported  in  18  L.  R.  A.  449,  and  31  Am.  St 
R.  817).  See  also  King  v.  So.  Pac.  Co.,  109  Cal.  96  (41  Pac.  786, 
29  L.  R.  A.  755).    Wheeler,  6  G.  A.  270. 

666.   ninitrationB  of  the  rule. 

McCauley,  68/818,  was  a  suit  for  killing  a  bull,  and  it  was  held 
that  in  fixing  the  amount  of  damages  in  a  suit  for  destroying  |M-op- 
erty,  interest  is  not  recoverable  eo  nomine,  but  the  jury  may  con- 
sider the  length  of  time  damages  have  been  withheld,  the  character 
of  the  tort,  the  conduct  of  the  defendant,  and  all  the  circumstances 
of  the  transaction,  and  may,  in  their  discretion,  increase  the  amount 
of  the  damages  allowed  accordingly.  Cited,  81/414;  102/15; 
104/386. 

In  an  action  against  a  railroad  company  for  killing  mules  the 
whole  of  the  amount  awarded  by  the  verdict  is  damages,  although 
it  may  include  interest  added  by  the  jury  to  the  value  of  the  mules. 
And  if  the  amount  thus  found  is  in  excess  of  the  amount  claimed 
in  the  declaration,  there  being  no  amendment  to  cover  the  excess, 
the  verdict  is  illegal  and  should  be  set  aside  unless  the  court,  being 
otherwise  satisfied  with  the  verdict,  orders  the  excess  to  be  written 
off.  Simmons,  J.,  said:  "The  amount  of  damages  claimed  in 
the  declaration  is  the  limit  of  the  plaintiff's  recovery,  and  where 
the  verdict  is  rendered  for  a  greater  sum,  the  court  should  set  it 
aside  unless  the  plaintiff  amends  his  declaration  to  cover  the  excess. 
In  this  case  there  was  no  amendment,  and  no  offer  to  amend,  either 
before  or  after  the  verdict,  to  cover  this  excess  of  damages;  nor 
did  the  court  require  the  plaintiff  to  write  off  the  excess,  as  he 
should  have  done  if  he  was  otherwise  satisfied  with  the  verdict "^ 
Crawley,  87/191.    Cited,  88/67;  102/15;  104/386;  115/743. 

In  Palmer,  89/161,  the  action  was  for  tort — killing  cattle — and 
the  jury  found  interest.  Direction  was  given  that  it  be  remitted 
and  written  off,  as  the  finding  of  interest,  as  such,  was  ill^[al. 

The  case  Brown,  102/13,  was  to  recover  damages  for  killing  a 
jennet.  The  verdict  was  for  $100  principal  and  $8.16  2-3  interest 
It  was  held  that  as  matter  of  law,  unliquidated  demands,  arising: 
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ex  deKcto,  do  not  bear  interest,  and  on  a  suit  to  recover  the  value 
of  pr(^rty  which  has  been  injured  or  destroyed  the  jury  can  not 
l^[ally  find  a  given  amount  for  principal,  with  an  additional  amount 
as  interest.  The  jury  may  in  the  lawful  exercise  of  their  power, 
add  to  the  value  of  property  destroyed  a  sum  equal  to  the  interest 
on  such  value;  but  such  sum  must  be  found  and  returned  as  dam- 
ages, not  as  interest.  Little,  J.,  said :  "Our  Code,  §  4396  (3800)  pro- 
vides that  'in  all  case's  where  an  amount  ascertained  would  be  the 
damages  at  the  time  of  the  breach,  it  may  be  increased  by  the  addi- 
tion of  legal  interest  from  that  time  till  the  recovery.'  This  pro- 
vision applies  in  a  suit  for  damages  for  breach  of  contract,  but  in 
cases  arising  ex  delicto  for  the  value  of  property  destroyed,  where 
the  measure  of  damage  is  the  value  of  the  property,  the  same  rea- 
soning would  apply  the  same  rule.  McCauley,  supra;  Sears,  infra; 
Crawley,  supra.  It  is  understood  of  course,  that  the  interest  found, 
if  any,  can  not  be  returned  as  interest,  because  it  is  not  interest; 
the  action  is  one  to  recover  damages,  and  the  item  of  interest,  at 
the  l^;al  worth  of  money  from  the  time  the  property  was  destroyed, 
may,  in  the  discretion  of  the  jury,  be  added  to  the  value  of  the 
property  destroyed  in  ascertaining  and  returning  an  amount  suf- 
ficient to  oHnpensate  the  plaintiflF  for  the  injury  sustained.  The 
cases  of  Young,  infra,  and  Ratteree  v.  Chapman,  infra,  are  not  in 
conflict  with  this  ruling.  In  the  former  case  it  was  ruled  that  in- 
terest can  not  be  added  by  the  jury  in  their  discretion  to  discre- 
tionary damages  awarded  by  them  for  a  personal  injury,  and,  in 
the  latter  case,  that  it  may  not  be  added  where  punitive  damages 
can  be  allowed.  These  cases  stand  for  themselves,  unaffected  by 
the  ruling  in  this,  which  goes  only  to  the  extent  that  under  our 
law  the  jury  may,  in  the  lawful  exercise  of  their  power,  add  to 
the  value  of  property  destroyed  a  sum  equal  to  the  interest  on 
such  vahie;  not  that  they  must,  but  may,  in  the  exercise  of  their 
judgment  and  discretion."     Cited,  124/338. 

667.    Subject  continued. 

In  the  trial  of  a  case  brought  to  recover  damages  for  killing  a 
horse,  it  was  error  for  the  judge  to  charge  the  jury  that,  after 
ascertaining  the  market  value  of  the  horse  killed,  they  should  add 
interest  from  the  "time  of  the  judgment  of  the  court  below"  to 
the  time  of  the  verdict.  The  verdict  in  the  present  case  having  been 
returned  for  a  given  amount,  with  interest  from  a  certain  date, 
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and  the  evidence  being  sufficient  to  authorize  the  findings  so  far  as 
the  value  of  the  animal  was  concerned,  and  the  sum  so  found  being 
the  full  amount  sued  for,  direction  is  given  that  the  part  of  the 
verdict  and  judgment  finding  interest  be  written  oflF.  Cobb,  J., 
said :  "As  the  evidence  was  sufficient  to  authorize  the  jury  to  find 
the  value  of  the  animal  to  be  the  amount  returned  in  the  verdict 
as  principal,  this  error  will  not  necessitate  a  new  trial;  but  the 
amount  found  as  interest  must  be  written  oflF.  Especially  would 
this  be  true  in  the  present  case,  where  the  amount  found  was  the 
full  sum  sued  for;  and  even,  if  interest  had  been  properly  re- 
turned, it  would  have  been  necessary  to  write  it  off  in  any  event 
Crawley,  supra.  Direction  is  therefore  given  that  the  judgment 
be  affirmed  as  to  the  amount  described  in  the  verdict  as  principal, 
and  that  the  verdict  and  judgment  be  so  amended  as  to  strike 
therefrom  so  much  as  relates  to  the  subject  of  interest,  allowing 
the  judgment  to  stand  for  the  sum  of  $75."    Calhoun,  104/384. 

Sums  ascertainable  only  by  the  enlightened  conscience  of  jurors 
do  not  bear  interest  before  verdict,  either  as  interest  or  as  dam- 
ages, with  or  without  discretionary  allowance  by  the  jury.  Young, 
81/397.    Cited,  102/15;    111/17;   124/338;   128/248;    132/77. 

In  Garr,  57/277,  Jackson,  J.,  in  treating  of  the  question  whether 
the  verdict  was  against  the  evidence,  said:  "The  evidence,  we 
think,  averaging  it,  and  allowing  interest  to  be  added  as  part  of 
the  damages,  may  sustain  it."  It  was  a  suit  by  a  widow  to  recover 
for  the  homicide  of  her  husband,  and  no  question  as  to  the  allow- 
ance of  interest  was  made  in  the  case.    Cited,  81/414. 

Sears,  66/499,  was  also  a  suit  by  a  widow  for  the  homicide  of 
her  husband,  and  it  was  held  to  be  error  to  instruct  the  jury,  as 
matter  of  law,  that  they  should  add  interest  to  whatever  amount 
of  damages  they  might  find  at  the  date  of  the  homicide,  the  ques- 
tion of  increasing  damages  in  such  a  case  being  for  the  jury.  Sim- 
mons, J.,  said :  "Until  the  jury  has  passed  upon  the  issue,  the  amount 
to  which  she  is  entitled,  if  anything,  remains  unliquidated,  and  does 
not  bear  interest.  We  do  not  say  that  the  jury,  in  reaching  the 
amount  of  damages,  when  they  have  first  determined  under  the 
law  and  the  evidence  that  she  is  entitled  to  recover,  would  not  be 
authorized  to  consider  the  length  of  time  from  the  h(xnicide  to 
the  trial,  the  character  of  the  injury,  the  conduct  of  the  defendant's 
agents,  and  all  other  circumstances  connected  with  the  injury,  in 
order  to  arrive  at  the  proper  amount  of  damages."  Cited,  68/818; 
81/414;  102/15;  104/386. 
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The  case  Ratteree  v.  Chapman,  79/574,  was  brought  to  recover 
damages  for  assault  and  battery,  and  the  court  instructed  the  jury 
that,  if  they  saw  proper,  "they  might  allow  interest  on  the  sum 
awarded  at  seven  per  cent,  per  annum  from  the  time  of  the  injury 
to  the  present"  This  was  held  to  be  error  and  in  the  opinion  it 
is  said:  "In  a  case  of  tort,  when  the  law  allows  the  recovery  of 
exemplary  damages,  the  allowance  of  which  and  the  amount  thereof 
being  entirely  in  the  discretion  of  the  jury,  we  do  not  think  that 
the  law  contemplates  or  will  allow  interest  to  be  computed  on  the 
sum  awarded  by  them."    Cited,  81/414;  85/496;  102/15;  124/338. 

Young,  81/397,  was  a  suit  by  a  child  nine  years  of  age,  for  dam- 
ages for  personal  injuries.  The  court  charged  to  the  effect  that  the 
jury  might,  in  their  discretion,  award  damages  in  the  nature  of  in- 
terest computed  at  seven  per  cent,  from  the  date  of  the  injury  to 
the  time  of  the  trial.  It  was  held  that  this  was  error;  that  interest 
at  the  legal  rate  can  not  be  added  by  the  jury  in  their  discretion  to 
discretionary  damages  awarded  by  them  for  a  personal  injury, 
and  that  only  special  damages  computable  upon  direct  or  indirect 
evidence  of  actual  values  can  be  thus  increased.  Bleckley,  C.  J., 
after  citing  the  cases  of  Garr,  Sears,  and  McCauley,  supra,  says: 
"In  all  these  cases  the  damages  recoverable  were  special,  and  had 
to  be  proved  by  evidence  applying  directly  or  indirectly  to  values; 
whilst  in  the  present  case  there  is  no  such  evidence,  and  the  entire 
recovery  is  for  damages  of  a  nature  incapable  of  any  standard  of 
measurement  external  to  the  minds  and  consciences  of  the  jury. 
In  this  respect,  though  they  are  not  punitive,  all  claim  to  punitive 
damages  having  been  recovered  at  the  trial,  they  are  as  indefinite 
and  indeterminate  in  their  elements  as  are  damages  of  that  class. 
Consequently  the  case  of  Ratteree  v.  Chapman,  supra,  which  holds 
that  the  jury  should  not  be  instructed  that  they  are  authorized  to 
add  interest  in  assessing  damages,  where  punitive  damages  can  be 
allowed,  rules  this  case.  If  the  time  of  realizing  discretionary 
damages  is  to  be  considered  (and  doubtless  the  jury  may  consider 
it),  it  should  be  left  as  one  of  the  terms  of  the  general  problem  of 
damages,  unfixed  like  all  the  rest  of  the  terms.  The  rate  of  inter- 
est as  established  by  law  has  no  relevancy  to  the  matter.  Sums 
ascertainable  only  by  the  enlightened  conscience  of  impartial  jurors 
do  not  bear  interest  before  verdict,  either  as  interest  or  as  damages, 
with  or  without  discretionary  allowance  by  the  jury."  Cited, 
102/15;  124/338. 
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PHYSICAL  PAIN  AND  MlSNTAI,  DISTRESS. 

668.    Physical  pain  and  suffering. 

In  Mullins,  30/146,  the  plaintiflF  proved  the  nature  and  extent 
of  his  injuries.  There  was  no  other  proof  as  to  the  damages.  Pain 
and  suffering  were  not  mentioned.  The  defendant  requested  the 
court  to  charge  that  before  plaintiff  could  recover,  it  was  neces- 
sary for  him  to  prove  some  pecuniary  damages.  The  request  was 
refused,  and  the  judge  charged  that  it  was  not  necessary  to  prove 
any  specific  pecuniary  damages,  but  that  they  could  find  such 
damages  as  under  all  the  circumstances  of  the  case,  and  the  nature 
and  extent  of  the  injuries,  they  thought  he  was  entitled  to.  It  was 
ruled  that  the  charge  was  right,  and  that  pecuniary  injtuy  is  not 
the  only  one  for  which  compensation  ought  to  be  allowed  in  dam- 
ages.   Cited,  51/646;  88/764. 

In  Drysdale,  51/644,  it  was  determined  that  pain  and  bodily  suf- 
fering, resulting  from  a  tort  to  the  person,  might  be  ccmsidered  by 
the  jury  in  estimating  damages,  and  it  was  said  that  the  question 
was  settled  in  the  Mullins  case,  supra.    Cited,  128/328. 

659.    Future  pain. 

Suit  being  brought  for  a  permanent  injury  resulting  from  a  rail- 
road accident,  future  pain  and  suffering  may  form  an  element  in 
estimating  damages,  provided  the  evidence  renders  it  reasonably 
certain  that  they  will  necessarily  result  from  the  injury.  Johnson, 
66/259.  And,  in  a  proper  case,  it  is  not  error  to  charge  that  the 
plaintiff  is  entitled  to  recover  for  the  pain  and  suffering  he  will 
probably  endure  in  the  future.    Mabry,  91/781. 

In  determining  whether  a  plaintiff  is  entitled  to  recover  for  fu- 
ture pain  and  suffering,  and  the  amount  of  such  recovery,  it  is 
proper  for  the  jury  to  ascertain,  from  the  evidence,  whether  the 
injury  which  occasioned  the  suffering  is  permanent  or  merely 
temporary.    Wright,  6  G.  A.  172. 

An  allegation  in  a  petition,  that  the  plaintiff  'Tias  suffered  and 
will  continue  to  suffer  great  pain,"  is  suflSdent  to  authorize  the  ad- 
missicHi  of  evidence  that  mental  pain  has  been  suffered;  and  when 
such  evidence  is  admitted,  there  is  no  error  in  charging  the  jury 
that  in  assessing  the  damages  they  may  take  into  consideration  the 
mental  pain  suffered  by  the  plaintiff.    Miller,  120/453. 

Where  a  declaration  seeking  to  recover  damages  fc«-  a  personal 
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injury  alleged,  that  by  reason  thereof  the  plaintiff  "has  been  dis- 
figured for  life,  and  has  been  injured  permanently,  has  entirely  lost 
his  left  foot  and  part  of  his  left  leg,"  that  his  earning  capacity  has 
been  reduced  three  fourths;  that  "besides  all  these  great  injuries 
petitioner  has  suffered  terrible  bodily  pains  and  excruciating  mental 
anguish  by  reason  of  the  injury  cc»nplained  of;"  and  that  "by  rea- 
son of  these  injuries  petitioner  has  been  damaged  to  the  amount  of 
$10,000;"  and  where  evidence  was  introduced  as  to  the  loss  of  the 
Kmb  and  the  suffering  resulting  therefrom,  continuing  at  the  time 
of  the  trial,  a  charge  as  to  future  pain  and  suffering  was  not  er- 
roneous on  the  ground  that  the  petition  did  not  claim  damages  for 
such  future  pain  and  suffering.  Jacobs,  88/647.  Where  by  reason 
of  an  injury  the  plaintiff  lost  his  leg,  and  more  than  two  years 
thereafter,  at  the  trial,  testified  that  he  had  suffered  great  pain, 
and  still  suffered,  there  was  sufficient  evidence  to  authorize  a  charge 
as  to  future  pain  and  suffering.  Streyer,  123/279;  O'Neill  Mfg. 
Co.  V.  Pruitt,  110/579;  Clariday,  124/958.  Southern  Cotton  Oil 
Co.,  125/368. 

In  Hill,  125/354,  it  was  held  that,  there  was  evidence  to  warrant 
an  instruction  that  if  plaintiff  were  entitled  to  recover  at  all,  he 
might  recover  for  future  probable  pain  and  reduced  capacity  to 
labor.  Fish,  C.  J.,  said:  "The  court  instructed  the  jury  that  if, 
under  the  law  and  the  facts,  they  were  of  opinion  that  plaintiff 
should  recover,  'then  you  will  ascertain  as  best  you  can  from  the 
evidence  whether  or  not  the  injury  is  likely,  or  probably  will  last 
for  some  time  to  come,  and  if  so,  how  long,  and  what  will  be,  if 
an)rthing,  [plaintiff's]  reduced  capacity  to  labor  for  the  time  the 
injury  will  last.'  Error  was  assigned  on  this  and  several  other  in- 
structions of  similar  import,  upon  the  ground  that  they  authorized 
the  jtuy  to  find  damages  for  permanent  injuries,  when  there  was 
no  evidence  of  permanent  injuries.  Plaintiff  testified  that  he  was 
injured  June  10,  1903.  The  trial  occurred  during  the  April  term, 
1905,  and  he  then  testified:  'Since  the  accident  I  am  hurting  all 
the  time  except  when  I  am  in  bed,  straightened  out.  I  have  jiist 
a  dead,  aching  misery  in  my  side.  At  times  it  seems  like  my  hip 
is  all  right,  but  if  I  start  out  and  walk  any  distance  or  exert  myself 
in  any  way,  my  hip  gives  out  and  I  can  hardly  get  along;  this  con- 
dition was  not  there  before  I  was  hurt;  before  I  was  hurt  I  could 
do  work,  but  now  I  don't  do  any  hard  work.  I  do  some  light  work 
on  the  farm.    Haven't  done  a  hard  day's  work  since  it  happened, 
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because  I  am  not  able  to  do  it'  1  can't  do  half  as  much  work  now 
as  I  could  before  the  accident/  The  court  nowhere  in  the  charge 
used  the  words  'permanent  injuries/  We  are  of  opinion  that  from 
the  evidence  as  to  the  character  of  plaintiff's  injuries,  and  the  lengdi 
of  time — ^nearly  two  years — ^he  had  continued  to  suffer  therefrom, 
the  jury  was  authorized  to  infer  that  his  reduced  capacity  to  labor 
and  his  pain  would  probably  continue  for  some  time  in  the  future; 
and  hence  the  assignments  of  error  on  the  instructions  on  that 
subject  were  not  well  taken.  Southern  Cotton  Oil  Co.  v.  Skipper, 
post,  369,  and  cit" 

660.  Mental  snfTering  of  surviyors  not  considered. 

In  an  action  to  recover  damages  for  a  homicide,  the  jury  can  not 
take  into  consideration  the  mental  sufferings  occasioned  to  surviv- 
ors by  the  death.  Paulk,  24/356.  And  when  the  widow  sues, 
grief  and  anguish  can  not  OHne  in  for  compensation.  Killian, 
79/234;  Chapman  v.  Tel.  Co.,  88/770. 

661.  Mental  snfTering. 

In  the  case  of  MuUins,  30/146,  the  plaintiff  was  injured  in  a 
collision  of  trains.  The  judge  had  refused  to  charge  that  some 
pecuniary  injuries  must  be  proven,  and  in  the  opinion,  Stephens,  J., 
said:  "Surely  there  ought  to  be  some  compensation  few  the  suffering 
endured.  The  pain  from  the  wounds  must  have  been  great,  and  the 
dread  of  the  approaching  collision  between  the  two  engines,  though 
brief,  must  have  been  terrible.  Mental  agony  has  been  known  to 
turn  a  head  gray  in  a  night,  and  gray  hairs  are  often  but  the  effer- 
vescence of  some  great  mental  anguish.  Shall  all  compensaticm 
be  denied  to  such  suffering  merely  because  there  can  be  no  adequate 
compensation?    We  think  not." 

In  Smith,  83/674,  Bleckley,  C.  J.,  said:  "In  collision  cases  on 
railways,  the  emotional  element  is  a  powerful  factor ;  it  enters  both 
into  the  question  of  liability  and  the  measure  of  compensation/' 
Then,  after  quoting  the  extract  which  is  given  above  from  the  Mul- 
lins  case,  he  adds:  "Questions  involving  deep  emotions,  and  con- 
duct dependent  thereon,  are  generally  not  mere  questions  of  law, 
or  such  as  can  be  disposed  of  by  the  logic  of  the  bench.  They  can 
best  be  determined  by  practical  jurors  cm  a  view  of  all  the  facts 
and  circumstances  bearing  on  the  issue." 

Where  the  declaration  did  not  ccwnplain  of  mental  suffering,  it 
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would  have  been  better  for  the  court  to  have  said  nothing  about  it  in 
the  charge,  yet,  where  it  was  alleged  that  the  plaintiff  was,  by  the 
injury  he  had  received,  deformed,  this  deformity  must  of  necessity 
have  produced  not  only  physical  pain,  but  mental  anguish,  and  a 
reference  to  mental  suffering  was  not  reversible  error.  Lanier, 
83/593. 

Evidence  that  the  plaintiff  was  made  nervous  and  had  to  go  to 
bed  and  send  for  a  physician  on  account  of  alleged  mistreatment  is 
admissible  under  an  all^;ation  that  mental  pain  was  caused  by  such 
mistreatment.  The  evidence  tends  to  prove  the  allegation.  Hill, 
C  J.,  said :  ''Mental  pain  and  nervousness,  if  not  the  same  physical 
ailments,  are  so  closely  akin  that  it  would  be  splitting  hairs  to  at- 
tempt differentiation."    Ransom,  5  G.  A.  740. 

In  Western  Union  Telegraph  Ccnnpany  v.  Ford,  8  G.  A.  514,  it 
was  held  that  while  damages  for  mental  and  physical  suffering  alone, 
disconnected  from  any  physical  injury  or  pecuniary  loss,  can  not 
be  recovered  from  a  tel^^af^  company  for  negligence  in  failing  to 
transmit  and  deliver  a  telegraphic  message  with  due  diligence,  yet 
the  company  is  liable  for  any  physical  or  bodily  injury  or  pecuniary 
loss,  directly  traceable  to  its  negligent  conduct  as  the  proximate 
result  thereof;  and  mental  and  physical  suffering  resulting  from 
the  bodily  injury  may  be  considered  as  an  element  of  damages. 
Under  the  allegations  of  the  petition  in  this  case,  it  was  a  question 
of  fact,  for  the  jury  to  determine,  whether  the  negligent  failure  of 
the  telegraph  company  to  transmit  and  deliver  a  telegram  to  the 
ph}rsician,  whereby  he  was  prevented  from  earlier  attendance  and 
earlier  medical  or  surgical  treatment,  was  the  proximate  cause  of 
the  loss  of  the  plaintiff's  eye.  Hill,  C.  J.,  said :  "The  decisions  of 
this  country  are  in  hopeless  conflict  on  the  right  to  recover  damages 
for  mental  and  physical  suffering  independent  of  any  physical  in- 
jury or  pecuniary  loss.  Many  courts  hold  that  such  damages  are 
recoverable,  and  many  hold  exactly  the  reverse.  The  rule  as  de- 
clared by  the  Supreme  0>urt  of  this  State  in  Chapman  v.  Telegraph 
Co.,  88/763  (15  S.  E.  901,  17  L.  R.  A.  430,  30  Am.  St.  R.  183), 
and  in  Seifert  v.  Telegraph  Co.,  129/181  (58  S.  E.  699,  11  L.  R.  A. 
(N.  S.)  1149,  121  Am.  St.  R.  210),  is  that  mental  anguish  and  phys- 
ical pain  resulting  from  mere  negligence,  unaccompanied  by  any 
injury  to  the  person  or  pecuniary  loss,  can  not  be  made  the  basis 
of  an  acti<Hi  for  damages.  This  seems  to  be  the  general  rule  of  the 
courts  in  England.    See  Lynch  v.  Knight,  9  H.  L.  Cas.  577;  Hobbs 
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V.  London  &  S.  W.  R.  Co.,  L.  R.  10  Q.  B.  123.  Both  the  C3iaiMnan 
case  and  the  Seifert  case  were  suits  to  recover  damages  against  tbt 
td^fraph  company  for  negligent  delay  in  failing  to  transmit  and  de- 
liver messages,  and  the  damages  claimed  were  confined  to  those  aris- 
ing frcmi  mental  and  physical  suffering  independently  of  any  i^ysical 
injury  or  pecuniary  loss.  In  both  these  cases  the  rule  is  qualified 
by  the  limitation  that  the  damages  not  recoveraUe  are  those  from 
pain  and  suffering  alone,  disconnected  from  any  ph3rsical  injury  or 
pecuniary  loss.  It  is  distinctly  stated  in  the  Chapman  case  especially 
that  where  there  is  a  ph3rsical  or  bodily  injury  or  pecuniary  loss  re- 
sulting from  negligent  conduct,  accompanied  by  mental  and  physical 
suffering,  damages  are  recoverable,  and  that  the  suffering  flowing 
from  the  physical  injury,  and  which  is  simply  the  effect  thereof, 
may  be  considered  as  an  element  of  damages.  It  is  insisted  that 
this  is  true  only  when  the  damages  result  from  the  wrongful  ccmi- 
mission  of  an  'affirmative  or  active  tort'  Cases  are  cited 
in  which  the  Supreme  Court  allowed  the  recovery  of  damages 
for  wounded  feelings,  mental  and  physical,  based  upon  overt  acts 
of  physical  injuries,  and  the  effort  is  to  restrict  the  right  to  recover 
damages  to  torts  of  this  character.  The  decisions  make  no  such 
restriction,  and  neither  logically  nor  l^^ally  can  such  a  limitation 
be  sustained.  Certainly  the  Chapman  and  Seifert  cases,  the  leading 
cases  cited,  do  not  make  this  restriction,  and  this  court  will  not  ex- 
tend by  liberal  construction  the  rule  announced  in  those  cases. 
Whatever  may  be  the  difference  of  opinion  as  to  the  right  to  re- 
cover damages  for  mere  mental  anguish  or  physical  pain,  it  is  uni- 
versally conceded  that  this  right  is  given  in  every  case  where,  in 
addition  to  the  mental  and  physical  suffering,  there  is  also  an  injury 
to  the  body,  from  which  the  suffering  results;  and  where  this 
tangible  effect  of  a  tort  exists,  the  intangible  or  sentimental  result 
of  suffering,  either  mental  or  physical,  enters  into  the  question 
of  damages  as  a  component  part.  Nor  does  it  make  the  slightest 
legal  difference  whether  the  bodily  injury  is  inflicted  by  an  act 
of  commission,  or  proximately  results  from  negligent  conduct 
Sappington,  127/179  (56  S.  E.  311)." 

662.    Loss  of  ability  to  labor  cansing  mental  distress. 

In  Powell,  77/192,  a  suit  by  a  married  woman,  it  was  held  that 
where  there  is  evidence  tending  to  show  that  the  state  of  impaired 
health  and  diminished  ability  to  labor,  attributaUe  to  the  injury,  may 
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endure  through  life,  the  mortuary  tables  are  admissible  in  evidence 
to  aid  the  jury  in  dealing  with  the  element  of  time  involved  in 
their  computation  of  the  damages.  Bleckley,  C.  J.,  said:  "There 
was  such  evidence  in  this  case,  and  the  tables  were  therefore  rele- 
vant One  who  is  to  live  long  in  pain  is  more  damaged  than  one 
who  has  to  endure  suffering  but  for  a  brief  time.  Test  this  by  ap- 
plying it  to  two  cases,  and  contrasting  them — ^the  first  in  which  pain 
is  to  last  only  for  a  day,  and  the  second  for  twenty  years.  It  may 
be  thought  that  the  loss  of  ability  to  labor  is  not  pain,  but  this  is  a 
mistake.  There  is  no  greater  blessing  to  life  than  ability  to  labor, 
even  though  the  proceeds  may  belong  to  another.  It  is  better  for 
hs^piness,  as  well  as  for  virtue,  to  work  for  nothing  than  to  be 
idle.  A  physical  injury  that  destroys  the  power  of  a  human  being 
to  latxn-  is  one  of  the  most  serious  injuries  that  it  is  possible  to  in- 
flict True,  it  is  not  to  be  measured  by  pecuniary  earnings  where 
the  suit  is  by  a  married  woman,  for  such  earnings,  as  a  general 
rule,  belong  to  the  husband,  and  the  right  of  action  for  their  loss 
is  in  him ;  but  the  wife  herself  has  such  an  interest  in  her  working 
capacity  as  that  she  can  recover  something  for  its  destruction ;  and 
what  she  is  to  be  allowed  ought  to  be  more  or  less,  according  to 
the  length  of  time  during  which  her  privation  is  to  continue.  Such 
privation  may  well  be  classed  with  pain  and  suffering,  especially 
where  it  involves  the  breaking  up  of  established  habits.  To  man  or 
woman  accustcMned  to  work,  enforced  idleness  is  torture."  Cited, 
85/487;  88/652;  90/508;  111/479. 

In  Jacobs,  88/647,  it  was  hdd  that  it  is  not  an  error  to  describe 
as  pain  and  suffering  a  loss  of  capacity  to  labor  occasioned  by  a 
physical  injury,  nor  is  it  error  to  call  attention  to  it  separately,  after 
instructing  the  jury  touching  other  pain  and  suffering.  And  Bledc- 
ley,  C.  J.,  said:  "It  seems  to  us  that  the  loss  or  material  impair- 
ment of  any  power  or  faculty  is  matter  for  compensation,  irrespec- 
tive of  any  fruits,  pecuniary  or  otherwise,  which  the  exercise  of  the 
power  or  faculty  might  produce;  and  irrespective,  also,  of  any  con- 
scious pain  or  suffering  which  the  loss  or  impairment  might  occa- 
sion. Every  person  is  entitled  to  retain  and  enjoy  each  and  every 
power  of  body  and  mind  with  which  he  or  she  has  been  endowed, 
and  no  one,  without  being  answerable  in  damages,  can  wrongfully 
deprive  another,  by  a  i^ysical  injury,  of  any  sudi  power  or  faculty, 
or  materially  impair  the  same.  That  such  deprivation  or  impair- 
ment can  be  classed  wiA  pain  and  suffering  was  ruled  by  this  court 
—85 
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in  Powell,  supra;  and,  inasmuch  as  enforced  idleness  or  diminished 
efficiency  in  offices  of  labor  is  calculated  to  give  rise  to  mental 
distress,  it  is  not  error  to  describe  the  thing  by  its  effects,  and  call 
it  pain  and  suffering.  But  it  need  not  be  so  called  necessarily,  and 
consequently  it  was  not  misleading  for  the  court  to  treat  of  it  sep- 
arately as  a  subject-matter  fo^  c<xnpensation  in  damages,  although 
the  plaintiff  was  a  married  woman.  Touching  this  element  of  her 
case,  the  measure  of  damages  would  be  neither  more  nor  less  than 
that  which  the  law  recognizes  for  pain  and  suffering.  There  is  no 
standard  but  the  enlightened  conscience  of  impartial  jurors/'  Gted, 
90/508 ;  107/73.  In  this  latter  case  it  was  held  that  it  was  not  error 
-for  the  trial  judge  to  charge  the  jury :  "You  have  the  right  to  give 
damages  for  that  mental  suffering  which  a  man  may  have  from 
the  consciousness  that  his  earning  capacity  is  injured  f<^  life.  That 
is  one  element  of  damage."    Simonsohn,  107/70.    Cited,  133/235. 

In  an  action  to  recover  damages  for  a  physical  injury,  it  was  com- 
petent for  a  witness  who  knew  the  injured  person  well  and  who  saw 
him  frequently  both  before  and  after  its  occurrence  to  testify  tiiat 
"He  was  more  stupid  after  the  injury  than  before.  *  *  *  As  to 
his  appearance  or  his  manner,  I  could  hardly  say  except  in  a  general 
way,  except  that  he  was  more  stupid  after  than  before."  GiUeland, 
133/621. 

Where  suit  was  brought  by  a  man  for  a  personal  injury,  and  after 
hb  death  pending  the  action  his  administratrix  was  made  a  party, 
and  on  the  trial  it  was  shown  that  before  the  injury  the  decedent 
was  a  strong  and  vigorous  man,  and  that  after  it  he  lost  time  from 
his  work  and  at  night  was  restless  and  did  not  sleep  well,  there  was 
no  error  in  permitting  his  wife  to  testify  that  "his  restlessness  and 
sleeplessness  were  indicated  to  her  by  his  being  restless  and  twisting 
around,  and  he  would  get  up  sooner  than  usual,"  and  that  "I  no- 
ticed when  he  got  up  he  would  place  his  hand  on  his  hip  and  stand 
for  a  moment  before  he  would  start  to  walk  off."  Such  evidence 
was  not  objectionable  on  the  ground  of  being  hearsay.  Gilleland, 
133/621. 

668.  Evidence  admitted  to  show  general  nature  of  pain  and 
suffering. 

In  Jordan  v.  Southern  Bell  Telephone  Co.,  87/69,  the  plaintiff 
sued  for  damages  because  of  the  falling  of  a  telephone-pole  upon 
him.    The  court  allowed  a  physician  to  state  that  "tfie  pain  suffered 
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by  die  plaintiff  would  perhaps  be  from  some  injury  to  the  muscles  at 
the  time  the  injury  was  inflicted."  It  was  objected  to  on  the  gfound 
that  there  was  no  allegation  in  the  declaration  under  which  it  would 
be  admissible,  there  being  nothing  alleged  as  to  any  injury  to  the 
muscles.  Simmons,  J.,  said :  "The  declaration  alleges  'that  the  pole 
fell  with  great  force,  striking  the  plaintiff  on  the  left  shoulder  and 
the  collar-bone,  breaking  the  bones  thereof,  and  felling  him  to  the 
rock  pavement.'  We  think  this  all^;ation  is  suflicient  to  authorize 
proof  of  pain  in  the  muscles,  without  alleging  specifically  that  the 
muscles  were  lacerated  and  injured.  We  can  not  see  how  the  collar- 
bone could  have  been  broken  by  the  falling  of  the  pole  upon  it,  with- 
out injuring  the  muscles  of  the  shoulder." 

Although  the  declaration  did  not  specifically  allege  any  injuries 
to  the  sexual  organs  of  the  plaintiff,  there  was  no  error  in  allowing 
the  plaintiff  to  testify  to  such  injuries;  it  appearing  that  her  evi- 
dence as  to  the  same  was  admitted  solely  for  tiie  purpose  of  throw- 
ing light  on  the  general  nature  of  her  injuries  and  her  pain  and 
suffering,  and  that  the  jury  was  instructed  not  to  consider  the  same 
for  any  other  purpose.    Southern  Bell  Tel.  Co.  v.  Lynch,  95/529. 

The  pain  actually  suffered  was  the  same,  no  matter  who  paid  the 
physician's  bill ;  and  therefore  the  fact  that  it  was  paid  by  the  de- 
fendant had  no  relevancy  upon  this  particular  question.  Reynolds, 
99/639. 

664.    Abortion,  pain  and  sorrow  resulting  from. 

In  Liddell,  85/482,  Simmons,  J.,  said:  "The  court  permitted  a 
witness  to  testify  that  tffe  plaintiff's  nervous  prostraticMi  had  a  weak- 
ening effect  upon  her  system ;  that  this  injury  had  required  the  ad- 
ministration of  opiates,  and  that  the  plaintiff  was  acquiring  the 
opium  habit  as  a  result  of  this  trouble  by  reason  of  the  administra- 
tion of  opiates ;  that  the  plaintiff  had  great  pleasure  in  her  house- 
hold duties,  but  she  does  not  take  that  pleasure  now,  and  she  never 
will ;  and  that  from  the  effects  of  this  nervous  prostration  she  has 
not  got  the  energy  to  work  or  to  enjoy  society,  etc.  Judging  from 
the  charge  of  the  court,  which  is  in  tiie  record,  this  evidence,  and 
some  other  of  like  character,  was  admitted,  not  as  an  element  of 
damage,  but  somewhat  in  the  nature  of  an  index  to  the  pain  and 
suffering  of  the  plaintiff.  Being  admitted  for  that  purpose,  we  can 
not  say  it  was  error." 

If  a  perscm  is  injured  by  the  n^ligence  of  a  railroad  company,  the 
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extent  of  the  injury  is  a  proper  subject-matter  of  inquiry.  How  she 
was  hurt,  whether  she  had  a  miscarriage  cx"  aborticm  in  consequence 
of  the  injury,  and  whether  she  suffered  great  pain  in  consequence 
thereof,  may  all  be  inquired  into,  and  are  not  consequences  too  re- 
mote to  authorize  a  recovery.    Randall,  79/304. 

In  Randall,  85/297,  the  court  charged  the  jury  that  ''any  pain  and 
suffering  or  sorrow  resulting  from  the  miscarriage,  the  law  says  is 
an  element  of  damage."  Simmons,  J.,  said:  ''We  would  suggest 
that  the  word  'sorrow'  be  omitted  from  the  charge  of  the  court  oo 
the  next  trial.  It  is  most  too  remote  to  be  considered  an  element  of 
damage,  unless  it  is  that  sorrow  which  accompanies  the  actual  in- 
jury, and  is  suffered  at  the  time  of  the  miscarriage.  The  loss  of 
a  child  by  a  miscarriage  would  affect  women  so  differently  that  it 
would  be  hard  for  men,  sitting  as  jurors,  to  estimate  it  as  an  de- 
ment of  damage ;  and  we  therefore  think  it  would  be  better  to  cxnit, 
in  the  future,  any  instruction  to  the  jury  upon  the  question  of  sor- 
row as  an  element  of  damage.  Pain  and  suffering  give  a  wide  lat- 
itude to  juries,  and  there  are  very  few  complaints  made  of  Ae 
smallness  of  the  amounts  found  by  juries  upon  these  two  elements 
of  damage.  Upon  the  question  of  sorrow  being  an  element  of  dam- 
age, see  5  Amer.  &  Eng.  Enc.  Law,  42 ;  Bovee  v.  Danville,  S3  Vt 
190." 

666.   Injury  to  pride  of  manhood. 

In  Wood,  48/565,  the  plaintiff's  right  thigh  was  broken  and  his 
right  leg  was  rendered  by  the  injury  three  inches  and  three-quarters 
shorter  than  the  left.  The  judge  charged  the  jury  diat  the  plaintiff 
might  be  entitled  to  recover  ccmipensation  for  his  bodily  and  mental 
suffering,  and  for  the  injury  to  his  pride — his  manhood.  This 
language  was  the  subject  of  criticism.  The  court  held  tfiat  the 
measure  of  damages  was  the  actual  injury  sustained,  which  migiit 
include  bodily  and  mental  suffering;  that  whilst  &e  expression, 
"his  pride — ^his  manhood,"  was  not  strictly  accurate,  yet  as  tfie 
proof  showed  that  the  plaintiff  was  permanently  deformed  by  being 
lamed  for  life,  the  jury  might  well  have  understood  the  court  as 
referring  by  his  words  to  this  deformity,  and  that  as  the  verdict 
was  not  excessive,  it  would  not  be  disturbed.  McCay,  J.,  said: 
"We  do  not  wholly  approve  the  language  used  by  the  judge  in  his 
enumeration  to  the  jury  of  the  elements  which  go  to  make  up  the 
damages.     The  physical  injuries  of  the  plaintiff,  and  his  mental 
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and  physical  suffering  are  proper  elements.  But  when  the  judge 
added,  "pride,  manhood,"  we  fear  he  used  language  calculated  in 
its  ordinary  signification  to  open  the  door  too  widely.  The  injury 
to  the  iMide,  manhood  of  the  plaintiff,  depends  so  entirely  upon 
the  character  and  temper  of  the  plaintiff  that  it  can  hardly  be  said 
to  be  the  direct  result  of  defendant's  act.  It  is  a  possible  result, 
but  other  contingent  circumstances  preponderate  in  making  any 
estimate  upon  it.  But  this  charge  can  only  have  been  understood 
by  the  jury  in  view  of  the  facts,  as  relating  to  that  injury,  which 
came  to  the  plaintiff  by  reason  of  his  deformity — ^the  mortification 
which  it  put  upon  him  from  having  to  pass  through  life  deformed, 
lame,  shorn  of  his  full  proportions  as  a  man.  And  this  was  not 
an  improper  element  in  the  damages.  In  this  sense,  this  is  only 
another  way  of  saying  that  the  plaintiff  is  entitled  to  damages 
for  having  been  rendered  deformed  by  the  defendant's  negligence. 
We  do  not  see  that  the  jury  could  have  considered  any  such  fanciful 
damages  as  depend  only  on  the  temperament  of  the  plaintiff." 

666.   The  guide  in  measuring  such  damages. 

It  is  left  to  the  jury  to  decide,  according  to  their  own  enlighted 
consciences,  what  damage  ought  to  be  given  for  pain  and  wounded 
feelings,  and  things  of  that  sort — that  is  to  say,  the  damage  for 
such  hurt  is  to  be  fixed  by  their  opinion  of  the  nature  of  the  pain, 
bodily  and  mental,  according  to  their  consciences,  enlightened  by 
the  facts  of  the  case.  Kelley,  58/107.  Cited,  88/755.  It  is  proper, 
if  the  testimony  so  authorizes,  for  the  jury  to  allow  the  plaintiff 
compensation  for  the  pain  and  suffering  occasioned  him,  and  the 
enlightened  consciences  of  an  impartial  jury  is  the  only  guide  by 
which  the  measure  of  such  damages  can  be  ascertained.  Abbott, 
74/851. 

The  court  instructed  the  jury  as  follows:  "The  plaintiff  allies 
and  asks  for  damages  for  pain  and  suffering.  In  determining  the 
question  as  to  whether  you  will  allow  damages  for  pain  and  suffer- 
ing, the  court  can  give  you  no  rule.  There  is  no  rule  except  the 
enlightened  conscience  of  intelligent,  honest  jurors."  Considered 
alone  this  instruction  would  be  error,  but,  in  connection  with  the 
entire  charge,  it  is  clear  that  the  court  in  this  excerpt  was  re- 
ferring to  the  measure  of  damages  for  pain  and  suffering,  and  not 
to  plaintiff's  right  to  recover  damages  for  pain  and  suffering. 
Goodwyn,  2  G.  A.  470. 
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It  was  error  for  the  court  to  instruct  the  jury  that  they  should 
add  whatever  amount  the  plaintiff  "would  be  entitled  to  for  pain 
and  suffering  to  such  sum  as  they  might  find  he  is  entitled  to  for 
damages/'  inasmuch  as  pain  and  suffering  in  themselves  constitute 
an  element  of  the  damages  which  plaintiff  was  entitled  to  recover. 
But  the  error  was  not  hurtful  to  the  defendant,  as  it  is  dear, 
upon  considering  the  entire  charge,  that  by  the  use  of  tfie  word 
"damages"  the  court  meant  and  intended  the  jury  to  understand 
such  damages  as  resulted  from  impaired  or  diminished  earning 
capacity.    Joyner,  129/683. 

PERMANENT  INJURIES. 

667.   No  fixed  rule  for  estimating  damages  for  permanent 
injuries. 

In  Freeman,  83/583,  the  court  charged  the  jury  as  follows :  "The 
plaintiff  says  that  he  has  been  permanently  injured,  and  that  by 
reason  thereof  his  ability  to  labor  and  earn  money  has  been  im- 
paired. If  this  be  true,  and  the  jury  believe  that  he  is  entitled  to 
recover  on  the  case  made,  he  would  be  entitled  to  further  compen- 
sation on  this  account.  The  burden  is  on  the  plaintiff  to  show  the 
fact  that  his  capacity  to  labor  and  earn  money  has  been  perma- 
nently impaired,  and  the  extent  of  such  impairment,  or  to  furnish 
data  to  the  jury,  from  which  they  may  be  able  to  ascertain  his 
financial  loss  in  this  respect  In  passing  up<xi  this  question,  yoa 
would  ascertain  from  the  evidence  whether  the  plaintiff's  capacity 
to  labor  and  earn  money  is  impaired  by  his  injuries,  and,  if  so,  the 
extent  of  such  impairment,  and  whether  such  impairment  will  ex- 
tend into  the  future,  and  through  the  remainder  of  his  life;  and, 
if  you  so  find,  you  would  award  him  such  a  sum  as  you  think  rea- 
sonable and  just,  in  view  of  the  nature  and  extent  of  such  injury, 
and  in  view  of  all  the  facts  and  circumstances  in  the  case,  as  dis- 
closed to  you  in  the  evidence.  If  you  believe  from  the  evidence 
that  plaintiff  has  not  suffered  any  permanent  injiuy  as  a  result 
of  the  injuries  mentioned  in  the  evidence,  you  would  not  allow  him 
anything  for  permanent  injury.  No  fixed  rule  exists  for  estimating 
this  sort  of  damage.  The  plaintiff's  age,  his  habits,  his  strength, 
sex,  vocation,  rate  of  wages  earned  in  the  past  by  his  labor,  his 
prospect  of  obtaining  steady  and  remunerative  employment  in  the 
future,  and  the  like,  in  so  far  as  they  may  be  illustrated  by  the 
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evidence,  are  all  circumstances  proper  to  be  taken  into  account. 
Diminution  of  his  ability  to  work,  if  likely  to  occur  by  growing 
years  and  infirmities  of  age,  is  also  to  be  considered,  and  any  other 
fact  which  this  evidence  discloses  that,  in  the  minds  of  the  jury, 
ought  to  affect  this  particular  plaintiff."  The  error  assigned  on 
this  charge  was,  because  the  amount  of  damages  to  be  found  for  a 
permanent  injury  is  governed  by  fixed  rules  as  distinguished  from 
the  amount  allowed  for  pain  and  suffering,  which  is  left  to  the 
conscience  of  the  jury;  the  actual  financial  loss  must  be  given.  It 
was  held  that  the  charge  was  not  erroneous.  Blandford,  J.,  said: 
"We  have  carefully  considered  the  charge  complained  of;  the  main 
complaint  being  that  the  court  stated  that  there  is  no  fixed  rule 
for  estimating  damages  of  this  sort.  While  there  may  be  a  fixed 
rule  as  to  the  compensation  which  one  may  be  entitled  to,  there 
certainly  can  be  no  fixed  rule  by  which  the  jury  must  be  governed 
in  estimating  the  damages;  and  we  think  that  what  the  court  said 
was  eminently  correct."    Cited,  86/145,  148. 

In  Allison,  86/145,  the  charge  given  to  the  jury  in  Freeman's 
case  was  again  under  review  and  it  was  held  that  no  fixed  rule 
exists  for  estimating  the  amount  of  damages  from  permanent  in* 
juries  to  the  person.  The  amount  should  be  reasonable  and  just 
to  both  parties,  and  should  compensate  the  injured  one  for  the 
loss  of  money  which  he  would  probably  earn  had  not  the  injuries 
occurred.  Simmons,  J.,  said :  "In  the  nature  of  things  it  is  impos- 
sible for  a  court  to  prescribe  any  fixed  rule  for  estimating  the 
amount  of  damages  from  permanent  injuries  to  the  person,  because 
it  is  impossible  to  prove  such  exact  data  as  would  authorize  a  court 
to  prescribe  one.  It  is  impossible  for  any  witness  to  testify  to  the 
exact  time  that  the  injured  person  would  have  lived,  if  he  had 
not  been  injured.  It  is  impossible  to  say  whether  the  person  would 
have  remained  in  good  health  during  his  whole  life,  or  whether 
he  would  have  lost  little  or  much  time  by  sickness  or  idleness  or 
the  loss  of  an  opportunity  to  labor.  It  is  impossible  to  say  whether 
he  would  have  continued  to  earn  the  same  amount  of  money  dur- 
ing his  whole  life;  whether  he  would  have  earned  more,  and  how 
much  more,  or  less,  and  how  much  less;  whether  he  would  have 
remained  in  the  same  occupation,  or  would  have  abandoned  that, 
and  pursued  another  more  lucrative,  or  less  so.  Unless  these  and 
other  facts  which  might  be  enumerated  could  be  shown  the 
jury,  we  do  not  see  how  a  fixed  rule  to  measure  the  damages 
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for  a  permanent  injury  could  be  prescribed  to  the  jury.  It  may  be 
said,  however,  that  the  life-tables  put  in  evidence  would  show  a 
man's  expectancy  of  life,  and  that  the  amount  he  was  earning  at 
the  time  he  was  injured  would  be  a  sufficient  basis  upon  which 
to  prescribe  such  a  rule;  but  we  do  not  think  that  this  would  in 
all  cases  be  fair,  either  to  the  plaintiff  or  to  the  railroad  company. 
If  the  plaintiff  were  a  yoimg  man  of  character  and  capacity  and  in- 
dustry, and  had  chosen  his  occupation,  and  commenced  its  pursuit, 
his  yearly  income  at  first  might  be  small,  but,  in  a  few  years,  he 
might  be  able  to  increase  it  very  largely;  yet,  under  the  rule  con- 
tended for,  he  would  be  confined  during  his  life  to  the  small  in- 
come he  was  making  at  the  commencement.  On  the  other  hand,  if 
the  plaintiff  were  an  aged  or  a  middle-aged  perscxi,  making  a  large 
yearly  income,  it  would  be  unfair  to  the  railroad  company  to  take 
that  income  and  his  expectancy  of  life  as  the  sole  basis  to  deter- 
mine the  amount  of  his  recovery;  because  our  experience  shows 
that  a  man  in  declining  years  has  not  ordinarily  the  same  capacity 
to  labor  and  earn  money  as  a  young  man.  It  is  then  that  sickness, 
inabiUty,  and  indisposition  to  labor  come  upon  him  more  and  more 
each  year,  as  he  grows  older.  These  and  like  facts  should  then 
be  taken  into  consideration  by  the  jury  in  behalf  of  the  railroad 
company.  None  of  these  things  can  be  proved  with  such  exactness 
as  would  authorize  a  court  to  prescribe  a  fixed  rule.  As  was  said 
by  the  Supreme  Court  of  the  United  States,  in  Railroad  Co.  v. 
Putnam,  118  U.  S.  554,  9  Sup.  Ct  Rep.  1 :  It  has  never  been  held 
that  the  rules  to  be  derived  from  such  tables  of  computations  must 
be  the  absolute  guides  of  the  judgment  and  the  conscience  of  the 
jury.  On  the  contrary,  in  the  important  and  much-considered  case 
of  Phillips  V,  Railway,  above  cited  (4  Q.  B.  Div.  406,  5  Q.  B.  Div. 
78,  5  C.  P.  Div.  280,  and  49  Law  J.  Q.  B.  233),  the  judges  strongly 
approved  the  usual  practice  of  instructing  the  jury  in  general  terms 
to  award  a  fair  and  reasonable  compensation,  taking  into  considera- 
ticm  what  the  plaintiff's  income  would  probably  have  been,  how 
long  it  would  have  lasted,  and  all  the  contingencies  to  which  it  was 
Uable;  and  as  strongly  deprecated  tmdertaking  to  bind  them  by 
precise  mathematical  rules  in  deciding  a  question  involving  so  many 
contingencies  incapable  of  exact  estimate  or  proof.'  We  therefore 
think  that  it  is  better  for  both  parties  to  let  the  jury  lode  at  these 
things  as  a  whole,  in  the  light  of  common  sense  and  their  own  ex- 
perience, and  let  them  make  such  a  compensation  in  their  verdict 
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as  would  be  reasonable  and  just  to  both  parties,  not  giving  to  the 
plaintiff  a  large  sum  with  the  purpose  of  enriching  him,  but  com- 
pensating him  for  the  loss  of  money  which  he  would  probably  earn 
had  he  not  been  injured,  and  thereby  prevented  by  the  negligence 
of  the  defendant.  These  remarks,  of  course,  apply  only  to  the 
measure  of  damage  for  the  permanent  injury.  It  is  not  contended 
that  any  fixed  rule  can  be  prescribed  as  a  measure  of  damages  for 
pain  and  suffering.  We  therefore  reaffirm  the  ruling  in  Freeman, 
supra.  On  this  subject,  see  2  Thcwnp.  Trials,  §§  2077,  2078;  2 
Redf.  R.  R.  309  et  seq.;  2  Wood,  Ry.  Law,  §  317;  Whit.  Smith, 
Neg.  474;  Pierce,  R.  R.  301;  3  Suth.  Dam.  283  et  seq.;  2  Shear. 
&  R.  Neg.  §  758;  Wood's  Mayne,  Dam.  p.  596,  §  627;  2  Sedg. 
Dam.  547;  Pol.  Torts,  161,  162;  Field,  Dam.  §§  614,  615."  Cited, 
89/569;  112/926;  128/246;  2  G.  A.  810. 

The  suit  being  by  an  infant  child  for  damages  from  wounds  and 
bruises  that  were  ctu-ed  in  a  few  months,  and  irom  the  loss  of 
sense  of  hearing  alleged  to  have  been  a  consequence  of  the  injury, 
a  charge  on  the  measure  of  damages  in  the  terms  following  was 
substantially  correct:  "There  is  no  known  rule  of  law  by  which 
witnesses  can  give  you  the  amount  in  dollars  and  cents  as  the 
amount  of  injury,  but  this  is  left  to  the  enlightened  conscience  of 
an  impartial  jury.  This  does  not  mean  that  juries  can  arbitrarily 
enrich  one  party  at  the  expense  of  the  other,  nor  that  they  should 
act  unreasonably  through  mere  caprice.  But  it  authorizes  you  to 
give  reasonable  damages  where  the  proof  shows  that  the  law  au« 
thorizes  it.  But  the  jury  should  exercise  common  sense  and  love 
of  justice,  and,  from  a  desire  to  do  right,  fix  an  amount  that  will 
fairly  compensate  for  the  injury  received."  Davis,  60/329.  Cited, 
81/419;  85/528;  122/86;  132/862. 

In  a  suit  to  recover  damages  for  a  physical  injury  causing  partial 
loss  of  eyesight,  nervousness,  and  inability  to  follow  the  previous 
vocation  of  the  plaintiff,  it  was  inapt  to  charge  the  jury  that  "In 
some  torts  the  entire  injury  is  to  the  peace,  happiness,  or  feelings 
of  the  plaintiff;  in  such  cases  no  measure  of  damages  can  be  pre- 
scribed except  the  enlightened  conscience  of  impartial  jurors." 
While  damages  on  account  of  pain  and  suffering  are  to  be  measured 
by  the  enlightened  conscience  of  impartial  jurors,  the  charge  above 
quoted  was  not  strictly  applicable  to  the  case  at  bar,  which  in- 
volved physical  injury.    Davis,  132/812. 

The  jury  were  authorized  to  infer  that  the  plaintiff's  injuries 
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would  be  permanent,  from  the  character  of  her  suflfering,  and  the 
length  of  time  that  it  had  continued  up  to  the  date  of  the  trial; 
and  hence  it  was  not  error  to  charge  on  the  subject  of  permanent 
injuries.  This  is  so  though  there  was  no  direct  and  positive  evi- 
dence that  her  injuries  were  in  fact  of  a  permanent  character. 
Streyer,  123/279.    Cited,  124/960;  7  G.  A.  659. 

668.   Medical  evidence  of  condition  after  snit  brought  and 
before. 

In  Powell,  77/192,  a  suit  by  a  married  woman,  it  was  held  that 
medical  evidence  of  the  condition  of  the  injured  party  after  the 
suit  was  brought,  as  well  as  before,  is  admissible  to  show  the  na- 
ture and  effects  of  the  injury,  and  whether  temporary  or  perma- 
nent. If  the  injury  resulted  in  abortion,  evidence  touching  the  con- 
sequences of  abortion  upon  the  mother's  future  health  is  evidence 
relating  to  the  past  injury,  and  not  to  future  injuries.  A  question 
put  to  a  medical  witness  thus :  "How  would  those  troubles  affect 
the  nervous  system  ?"  does  not  inquire  for  dicta  or  opinions  of  the 
professicm  at  large,  but  for  the  individual  opinion  of  the  physician 
under  examination.  And,  though  not  confined  to  the  nervous  system 
of  this  particular  woman,  the  question  is  relevant  as  an  inquiry 
concerning  a  pathological  law  to  which  her  system,  as  being  that 
of  a  woman,  is  or  may  be  subject.    Cited,  85/482. 

660.    Lo88  of  capacity  shown  by  exhibition  of  the  injured 
hand. 

In  Pruitt,  110/577,  the  plaintiff,  a  child  of  thirteen  years  of  age, 
ha<f  his  hand  injured  in  the  defendant's  shop.  On  the  trial  he  ex- 
hibited his  hand  to  the  jury.  The  four  fingers  and  part  of  the 
thumb  had  been  cut  off.  It  was  shown  that  his  capacity  to  labor  at 
the  kind  of  employment  in  which  he  had  been  engaged  was  entirely 
gone.  The  report  of  the  case  does  not  show  what  the  charge  was 
that  was  excepted  to,  but  it  appears  to  have  been  upon  the  subject 
of  the  diminution  of  the  plaintiff's  earning  capacity.  Simmons,  C. 
J.,  said :  "Complaint  is  made  of  the  instructions  of  the  court  to  the 
jury  as  to  the  manner  of  using  the  mortality  and  annuity  tables 
which  had  been  introduced  in  evidence.  It  is  contended  that  while 
the  charge,  abstractly  considered,  was  correct,  there  was  no  evi- 
dence upon  which  to  predicate  it;  that  there  was  no  evidence  that 
the  plaintiff's  earning  capacity  had  been  diminished  in  whole  or  in 
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part.  There  was  evidence  to  show  that  he  was  totally  incapacitated 
to  contimie  his  work  on  the  machines  in  the  defendant's  shop,  or 
to  work  on  similar  machines.  Further  than  this,  the  plaintiff  ex- 
hibited his  hand  to  the  jury,  showing  the  loss  of  the  four  fingers 
and  a  portion  of  the  thumb.  The  jury  saw  his  injured  hand,  and 
could,  in  our  opinion,  have  inferred  a  partial  loss  of  capacity  from 
its  condition,  and  determined  for  themselves  the  extent  to  which 
the  boy's  capacity  to  labor,  then  or  in  the  future,  was  diminished. 
Had  a  witness  been  examined  upon  this  subject,  and  given  his 
opinion,  this  opinion  must  necessarily  have  been  based  upon  the 
loss  of  the  hand;  and  we  see  no  reason  why  the  jury  could  not 
form  an  opinion  upon  the  same  fact.  The  injury  was  not  latent 
or  concealed,  but  was  patent."    Cited,  125/368. 

Where  a  plaintiff  had  suffered  the  loss  of  both  legs  by  reascm 
of  a  personal  injury  on  a  railroad,  and  testified,  on  the  trial  of  a 
suit  because  of  it,  that  he  could  walk  a  little  on  his  knees  and  that 
he  also  used  a  rolling-chair,  there  was  no  error  in  permitting  him 
to  walk  before  the  jury  and  exhibit  to  them  the  loss  of  his  limbs 
and  the  effect  thereof  on  his  ability  to  walk.    Brock,  132/858. 

670.   Previous  ill  health  aggravated  by  the  injury. 

Bray  et  ux.  v.  Latham,  81/640,  was  an  action  by  a  tenant  and 
his  wife  against  their  landlord,  and  was  based  upon  an  alleged 
arson,  committed  by  the  defendant,  when  overinsured  upon  the 
premises  and  upon  a  storehouse  adjoining,  with  a  stock  of  goods 
therein,  the  imputed  motive  of  the  burning  being  to  destroy  the 
property  and  collect  the  insurance.  The  fire  occurred  shortly  after 
midnight,  in  winter  weather,  and  consumed  both  buildings.  The 
wife,  it  was  alleged,  barely  escaped  with  life;  suffered  from  fright, 
exertion,  and  exposure;  caught  cold  in  the  night-air,  while  tr3ring, 
without  clothes,  to  save  the  lives  of  her  children;  fainted  and  was 
unconscious;  was  confined  to  her  bed  for  weeks;  the  fright  and 
exertion  brought  on  prolapsus  uteri  from  which  she  still  suffers. 
The  court  charged  the  jury,  "If  you  believe  from  the  evidence  that 
the  plaintiff,  prior  to  the  fire,  was  not  in  good  health,  but  was 
afflicted  with  falling  or  displacement  of  the  womb,  to  the  extent 
that  such  sickness  or  disorder  contributed  to  her  unsound  condi- 
tion after  the  fire,  she  could  not  recover.  She  could  only  recover 
for  such  injuries  as  you  believe  followed  upon  the  fire,"  etc.  Bleck- 
ley* C.  J.,  said:    "Putting  the  jury  to  consider  how  much  pre- 
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vious  ill  health  may  have  contributed  to  subsequent  ill  health 
seems  too  much  like  treating  the  fonner  as  oMitributory  wrong, 
whereas  previous  ill  health  should  be  considered  as  a  state  call- 
ing for  more  forbearance  on  the  part  of  a  wrong-doer  than  a 
state  of  robust  health.  The  invalid  is  not  less,  but  more  sacred, 
especially  against  assault  by  midnight  fire,  than  a  person  free  from 
infirmity.  Where  the  subject  of  a  tort  is  already  diseased,  the 
question  should  be  how  much,  if  any,  the  tort  contributed  to  ag- 
gravate or  protract  the  disorder.  There  is  not  to  be  an  apportion- 
ment of  damages,  as  in  cases  of  contributory  or  comparative 
negligence,  although  the  damages  are  to  be  adjusted  to  the  agenqr 
of  the  defendant  in  making  the  bad  health  worse  or  more  lasting. 
If  this  defendant  did  either  by  the  alleged  tort,  he  is  liable.  A 
tort  to  health  already  impaired  can  not  be  redressed  except  by  giv- 
ing damages  for  any  further  impairment,  and  for  any  obstruction 
occasioned  by  the  tort  to  recovery  from  existing  maladies.  To 
cause  sickness  wrongfully,  or  to  aggravate  or  protract  it,  is  an 
injury  to  health  for  which  damages  are  recoverable."  Cited,  88/771. 
"Good  health"  is  a  relative  term,  and  does  not  mean  absolute 
f reedcHn  from  physical  infirmity,  but  only  such  a  condition  of  body 
and  mind  as  that  one  may  discharge  the  ordinary  duties  of  life 
without  serious  strain  upon  the  vital  powers.  It  fdlows  from  die 
foregoing  that  when,  in  a  suit  by  a  female  against  a  railroad  com- 
pany for  damages  for  personal  injuries,  it  is  alleged  that  the  plain- 
tiff was,  prior  to  the  injuries,  "in  good  health,"  a  recovery  may  be 
had  notwithstanding  it  appears  from  the  evidence  that  at  the  time 
of  the  injuries  the  plaintiff  was  laboring  under  an  infirmity  of 
which  she  was  ignorant,  and  which  did  not  interfere  with  the  dis- 
charge by  her  of  the  ordinary  duties  of  life,  and  that  the  result 
of  the  negligence  of  the  railroad  company  was,  not  to  produce  an 
infirmity,  but  simply  to  aggravate  the  existing  infirmity.  Douglas, 
119/658. 

671.   Law  does  not  contemplate  absolute  compensation  for 
loss  of  limb. 

In  Young,  81/397,  it  was  held  that  for  a  personal  injury  to  a 
child  nine  years  of  age,  including  deprivation  of  a  member,  the  law 
furnishes  no  measure  of  damages  other  than  the  enlightened  con- 
science of  impartial  jurors,  guided  by  all  the  facts  and  circumstances 
of  the  particular  case.    Among  the  results  of  the  injury  to  be  consid- 
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ered  are  pain  and  suflfering,  disfigurement  and  mutilation  of  the  per- 
son, and  impaired  capacity  to  pursue  the  ordinary  avocation  of  life 
at  and  after  attainment  of  majority.  And  when  this  case  was  again 
before  the  court,  it  was  held  that  the  law  does  not  contemplate 
absolute,  but  only  a  qualified  or  relative,  compensation  in  damages 
for  personal  injuries  resulting  in  the  loss  of  a  limb,  there  being  no 
money  equivalent  for  such  injuries.  Young,  83/512.  Cited,  85/528. 
On  the  trial  of  an  action  brought  by  a  minor  for  permanent 
personal  injuries,  when  no  evidence  was  submitted  in  reference  to 
the  earning  capacity  of  the  plaintiff  prior  to  the  injuries,  there  was 
no  measure  of  damages  for  such  injuries  except  the  enlightened 
consciences  of  impartial  jurors,  guided  by  the  facts  and  circum- 
stances of  the  particular  case.  A  charge  to  this  effect  was  not  inap- 
plicable in  the  present  case.      Gardner,  122/82. 

672.   When  Jury  shonld  not  be  instructed  to  consider  pros- 
pect  of  increased  earnings. 

In  Jackson,  112/620,  it  was  held  that  a  charge  instructing  a* 
jury  to  take  into  consideraticm  a  plaintiff's  "prospects  of  increased 
earnings''  should  not,  when  there  is  no  evidence  to  warrant  it,  be 
given.  Lumpkin,  P.  J.,  said:  "The  petition  alleged  nothing  as  to 
any  prospect  of  increased  earnings  on  the  part  of  the  plaintiff,  and 
a  diligent  study  of  the  brief  of  evidence  fails  to  disclose  that  there 
was  any  testimony  even  remotely  tending  to  show  that  he  had 
such  prospects.  We  are,  therefore,  of  the  opinion  that  the  charge 
above  quoted  ought  not  to  have  been  given.  While  imdertaking, 
in  the  case  of  Bumey,  to  formulate  instructions  which  might  be 
appropriately  given  in  connection  with  the  mortality  and  annuity 
tables,  we  lock  especial  pains  to  state  precisely  when  a  charge 'with 
respect  to  increased  earning  capacity  would  be  authorized,  viz., 
when  'the  evidence  so  *  warrants.'  See  page  11,  98  Ga.  We  added 
that  'this  should  not  be  dcme  unless,  in  view  of  all  the  testimony, 
the  propriety  and  fairness  of  such  an  'instruction  is  manifest.' " 
See  619.    Cited,  128/245;  130/699;  2  G.  A.  809. 

In  Schaufele,  6  G.  A.  '660,  it  was  held  that  the  court  may,  in  a 
proper  case,  instruct  the  jury  that  in  determining  the  extent  of  the 
plaintiff's  personal  injuries,  they  may  take  into  'consideration  any 
evidence  tending  to  show  that  tiiere  would  have  been  a  reasonable 
ptDspect  of  an  increase  of  his  'earnings  from  what  they  were  at 
Ac  time  of  the  injury.    The  evidence  examined  and  held  to  justify 
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the  charge  in  the  present  case.  Powell,  J.,  said:  "The  plaintiff 
testified,  that  at  the  time  of  the  injury  he  was  working  as  a  *f<J- 
low'  switchman,  having  been  engaged  in  this  service  but  one  day; 
that  he  had  had  ccmsiderable  previous  experience  in  railroad  woric; 
that  at  the  time  of  his  injury  he  was  getting  $1.98  per  day;  that 
he  had  worked  for  the  Southern  Railway  as  a  seal  clerk  in  the 
Augusta  yard  office  at  $50  per  month;  that  he  was  promoted  to 
the  position  of  yard  conductor  at  $82  per  month,  and  left  this  em- 
ployment because  'work  got  slack,'  and  he,  being  the  newest  man, 
was  turned  off.  He  was  educated  in  the  public  schools  of  Rich- 
mond cotmty.  He  was  23  years  old  at  the  time  of  his  injury.  He 
had  previously  served  in  the  positions  of  brakeman,  flagman,  seal 
clerk,  and  yard  conductor;  in  the  last  menticmed  capacity  he  had 
been  employed  by  the  defendant  company  previously  in  the  same 
year,  though  he  seemed  to  have  served  only  intermittently  in  this 
capacity  during  this  employment  Considering  the  plaintiff's  age, 
his  education,  the  experience  he  had  had,  the  fact  that  he  had 
previously  achieved  promotions  and  had  been  temporarily  'demoted' 
(as  he  claimed  and  testified)  only  because  of  the  condition  of  the 
times,  and  further,  that  he  was  at  the  time  of  the  injury  just 
entering  upcm  a  new  employment  in  a  position  lower  than  those 
he  had  previously  filled,  we  can  not  say  that  there  was  no  evidence 
of  prospects  that  his  earnings  would  increase." 

A  charge  instructing  a  jury  to  take  into  consideration  and  give 
the  proper  effect  to  any  evidence  before  them,  if  there  be  such, 
tending  to  show  that  there  was  a  reasonable  prospect  of  increased 
earnings  on  the  part  of  the  plaintiff  in  case  he  had  not  been  injured, 
should  not  be  given,  where  there  is  no  evidence  to  warrant  it 
Scott,  128/244.  Cited,  130/699;  2  G.  A.  809.  In  Wright,  130/969, 
the  foregoing  head  note  is  repeated,  and  Lumpkin,  J.,  said:  "If 
the  rule  of  stare  decisis  has  any  force,  this  is  not  an  open  ques- 
tion while  the  decisicms  referred  to  (Bumey,  Jackson,  Scott,  supra) 
stand."    Cited,  6  G.  A.  661. 

673.    Recovery  for  diminislied  capacity   to  labor   without 
proof  of  value  of  earnings. 

In  City  Council  6i  Augusta  v.  Owens,  111/464,  it  was  held  that 
a  person  whose  capacity  to  labor  has  been  permanently  diminished 
by  physical  injury  wrongfully  inflicted  upon  him  by  another  can 
recover  damages  therefor,  notwithstanding  there  may  have  been  no 
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proof  as  to  what  such  person's  earnings  were  before  or  after  the 
injury.  Hence  there  was  no  error,  in  the  light  of  the  pleadings  and 
the  evidence  in  this  case,  for  the  court  to  charge  the  jury  on  the 
subject  of  the  rig^t  of  plaintiflF  to  recover  for  his  decreased  ca- 
pacity to  work,  if  the  jury  found  from  the  evidence  that  the  in- 
jury received  was  permanent.  Lewis,  J.,  said:  "The  objection  to 
this  was  that  there  was  no  evidence  showing  how  much  he  had 
been  earning  at  the  time  of  the  trial,  nor  was  there  any  evidence 
to  show  that  his  ability  to  labor  had  been  diminished.  The  plaintiff 
testified  that  his  capacity  to  labor  was  diminished,  that  it  pained 
him  to  work  in  the  sun,  and  that,  while  he  did  labor  after  the 
injury,  he  had  to  do  so  to  support  his  family,  but  that  it  was  at- 
tended with  pain.  There  was  also  evidence  for  defendant  tending 
to  show  the  character  of  service  and  labor  that  he  performed  after 
his  injury,  and  it  seemed  about  as  hard  and  difficult  as  he  did 
before  he  was  hurt  It  is  true,  there  is  no  evidence  as  to  his  earn- 
ings before  or  after  the  injury.  This  charge  we  do  not  think  au- 
thorizes the  jury  to  have  any  reference  to  his  diminished  earnings, 
but  it  has  reference  only  to  his  diminished  ability  to  labor.  But 
there  is  authority  for  the  position  that  such  permanent  diminution 
of  one's  power  to  labor  constitutes  an  element  of  damages,  where 
it  is  the  result  of  an  injury  sustained,  though  there  may  be  no 
evidence  that  it  had  any  effect  upon  the  earnings  of  the  injured 
party.  See  Powell,  supra,  where  the  principle  is  laid  down  that 
one  who  has  to  live  long  in  pain  is  more  damaged  than  one  who 
has  to  endure  suffering  but  for  a  brief  term." 

If  a  person's  capacity  to  labor  was  permanently  diminished  by 
a  physical  injury  wrongfully  inflicted  upon  him  by  another,  such 
permanent  diminution  of  capacity  to  labor  was  for  the  consideration 
of  the  jury  in  determining  the  amount  of  the  recovery,  notwith- 
standing there  may  have  been  no  proof  showing  a  diminution  of 
earnings  or  loss  of  time  after  the  injury,  and  the  pecuniary  value 
thereof.  If  it  be  sought  to  recover  because  of  a  decreased  ability 
to  earn  money,  or  because  of  a  loss  of  time,  entailing  pecuniary 
loss,  there  must  be  some  proof  as  to  such  diminished  earnings  ot 
earning  capacity  or  the  value  of  such  lost  time,  in  order  to  au- 
thorize a  submission  to  the  jury  of  the  question  of  such  pecuniary 
loss.  But  permanent  diminution  of  capacity  to  labor  is  for  the 
consideration  of  the  jury,  along  with  such  elements  of  damage  as 
pain,  suffering,  disfigurement,  or  the  like,  if  proved,  in  determining 
the  amount  of  damages  to  be  awarded.    Haralson,  133/231. 


Digitized  by 


Google 


§§  674-675  ]                    CHAPTER  37.                               [  1332 
Damages. . 

An  emi^oyee  of  a  railroad  company  who  has  been  injured  by  its 
negligence,  without  fault  on  his  part,  may  recover  general  dam- 
ages on  account  of  pain,  physical  injury  and  general  depreciati(Mi 
of  power  to  labor,  dthough  no  proof  of  the  value  of  his  services 
as  such  employee,  or  in  other  business,  may  be  made.  If  it  were 
necessary  to  allege  the  value  of  services  of  a  person  injured  by  a 
railroad,  the  point  should  be  raised  by  demurrer.  Crawford,  J., 
said:  "The  plaintiff,  in  his  declaration,  does  not  allege  the  value 
of  his  services,  but  puts  his  case  on  the  damages  which  he  sustained 
by  reason  of  the  injury  to  his  body,  his  pain  and  suffering,  his  con- 
finement to  his  bed,  and  the  actual  outlay  of  expense  in  and  about 
his  being  cured.  It  doubtless  would  have  been  more  satisfactory 
to  the  judge  and  jury  below,  if  the  plaintiff  had  alleged  and  proved 
the  value  of  his  services  to  the  road  as  a  brakeman,  as  well  as 
what  his  labor  was  reasonably  worth  in  other  pursuits,  but  there 
was  no  demurrer  to  the  declaration,  and  the  case  went  to  the  jury 
upon  the  general  allegations  and  the  proofs  submitted  thereunder, 
and  it  is  too  late  after  verdict  to  make  the  objection."  Neel, 
68/609. 

674.  Probability  of  increase  of  wages  by  appointment  to 
office. 

While  it  is  proper  to  prove  the  age,  habits,  health,  occupation,  ex- 
pectation of  life,  ability  to  labor  and  the  probable  increase  or 
diminution  of  that  ability  with  lapse  of  time,  the  rate  of  wages, 
etc.,  and  then  leave  it  to  the  jury  to  assess  the  damages,  it  is  im- 
proper to  allow  proof  of  a  particular  possibility,  or  even  probability, 
of  any  increase  of  wages  by  appointment  to  a  higher  public  crffice, 
especially  where  the  appointment  is  somewhat  controlled  by  political 
reasons.  Allison,  86/145.    Cited,  112/926. 

675.  Declining  years  and  decrease  in  capacity  to  labor. 

In  Mayor,  etc.  v.  Johnson,  84/279,  it  was  complained  that  the 
court  in  charging  upon  the  subject  of  the  measure  of  damages 
failed  to  charge  that  the  jury  should  consider  plaintiff's  declining 
years,  and  the  af^arent  decrease,  year  by  year,  of  his  capacity  to 
labor;  especially  as  his  means  of  earning  money  is  by  his  physical 
labor.  Simmons,  J.,  says:  "This  court  has  held  in  several  cases 
that  it  was  proper  and  the  duty  of  the  trial  judge  to  give  these 
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instructions  to  the  jury."    To  the  same  eflfect  is  McClure,  94/658. 
Cited,  4  G.  A.  667. 

676.  Diminution  in  capacity  caused  by  another  hurt  to  be 
considered. 

A  charge  on  the  subject  of  permanent  injury,  authorizing  the 
jury  to  consider  any  diminution  in  the  plaintiff's  capacity  to  earn 
money,  caused  by  the  injury  alleged  in  the  declaration,  as  if  such 
diminution  would  continue,  from  that  cause  alone,  during  the  entire 
period  of  his  expectancy,  and  up  to  the  time  of  his  death,  and  not 
instructing  the  jury  to  take  into  consideration  such  diminution  as 
might  be  caused  by  declining  years,  or  by  receiving  another  serious 
injury,  of  which  there  was  positive  proof  by  the  plaintiff  himself, 
was  erroneous.  It  appearing  that  the  plaintiff  had  been  injured  in 
a  wreck  on  defendant's  road,  and  that  about  two  years  thereafter 
he  had  a  fall  which  resulted  in  serious  injury  to  his  spine,  and  the 
plaintiff  himself  testifying  that  he  "got  over  the  first  hurt,"  a 
charge  based  upon  the  theory  that  the  injury  caused  to  the  plaintiff 
by  the  defendant  was  permanent,  if  authorized  at  all,  should  have 
been  accurate,  both  in  substance  and  phraseology.  Dottenheim, 
92/425. 

677.  Plaintiff  should  not  conceal  fact  of  previous  aflUction 
or  wound  from  the  jury. 

The  plaintiff's  cause  of  action  being  based  upon  the  theory  that 
before  the  injuries  therein  complained  of  he  was  in  all  respects  a 
perfectly  sound  and  healthy  man,  there  being  nothing  eitiier  in 
the  dedaraticm  or  the  evidence  introduced  by  him  to  suggest  the 
contrary,  and  the  newly  discovered  evidence  disclosing  that  he 
had  previously  been  severely  afflicted  with  rheumatism,  and  had 
also  received  a  gun-shot  wound  which  permanently  disabled  his 
right  arm,  and  the  newly  discovered  evidence  further  tending  to 
show  that  the  injuries  inflicted  by  the  defendant  were  not  so 
serious  as  the  plaintiff  had  testified,  the  ends  of  justice  require  a 
new  trial.  It  is  probable,  if  not  certain,  that,  in  allowing  the  amount 
of  damages  found  by  the  verdict,  the  jury  acted  under  the  belief 
that  the  plaintiff,  when  he  received  the  injuries  for  which  this 
action  was  brought,  was  a  sound  and  healthy  man,  and,  conse- 
quently, awarded  a  larger  amount  than  they  would  have  done  had 
tiie  facts  disclosed  by  the  newly  discovered  evidence  been  before 
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them.  Under  all  the  circumstances,  the  plaintiff  could  not,  con- 
sistently with  good  faith,  withhold  and  conceal  these  facts  from 
the  jury.    Beauchamp,  93/6.    Cited,  96/485. 

678.   His  Yooation  before  the  injury  and  its  value. 

The  declaration  alleging  that  the  plaintiff's  injuries  had  destroyed 
his  ability  to  work  and  pursue  his  accust<»ned  avocation;  that  his 
business  was  that  of  a  granite  and  stone  contractor,  requiring  him 
to  be  on  his  feet,  and  to  exert  all  his  i^3rsical  powers  in  superin- 
tending, directing,  helping,  etc.;  and  that  his  average  earnings 
were  $150  per  month,  all  of  which  were  lost  for  all  the  future- 
there  was  no  error  in  allowing  him  to  testify  as  a  witness  what 
work  he  did  individually  before  the  injury,  and  that  its  value  was 
$5  per  day,  the  evidence  showing  that  the  work  he  did  individually 
was  done  in  pursuing  his  calling  as  a  granite  and  stone  contractor. 
Beauchamp,  93/6. 

Where  the  person  injured  is  a  dentist,  testimony  as  to  his  ca- 
pacity and  eflSciency  in  his  chosen  profession  iMior  to  his  injury 
is  relevant,  as  bearing  directly  upon  the  measure  of  damages. 
Mason,  123/773. 

The  fact  that  one  suing  for  a  diminution  of  his  earning  capacity 
through  an  injury  occasioned  by  the  defendant  was,  previously  to 
the  time  he  was  injured,  a  tramp  is  material  not  only  on  the  ques- 
tion of  his  credibility  as  a  witness,  but  also  in  measuring  his  dam- 
ages. Moore  alias  Strawhand,  5  G.  A.  562. 

In  Bates,  103/333,  it  appeared  that  the  plaintiff  was  a  banker, 
and  it  was  held  that  in  an  action  for  damages  for  injuries  to  the 
person,  where  it  is  claimed  by  the  plaintiff  that  his  capacity  to  earn 
money  has  been  diminished  one-half,  it  is  not  error  for  the  court 
to  admit  testimony  as  to  the  value  of  plaintiff's  services,  before 
the  injury,  in  the  particular  occupation  he  was  then  following, 

670.    Plaintiff's  own  testimony  as  to  diminished  capacity 
to  labor. 

The  plaintiff,  after  stating  his  injury,  giving  all  the  material  facts 
touching  his  physical  condition,  his  previous  capacity  and  present 
incapacity  for  labor  resulting  therefrom  was  allowed  to  state  how 
much  less  he  could  do  after  than  before  the  injury.  A  physician 
gave  similar  testimony.  The  testimony  of  both  witnesses  was  held 
to  be  proper.    Johnson,  66/259.    Cited,  89/501. 
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Where  one  was  injured  by  an  accident  on  a  railroad,  after  hav- 
ing shown  the  nature  and  character  of  the  injury  received  and  the 
deduction  of  his  wages  growing  out  of  infirmities  consequent 
thereon,  he  could  testify  as  to  the  extent  to  which  his  capacity  to 
labor  was  diminished  in  consequence  of  the  injury  he  had  received. 
Coggin,  73/689. 

Where  in  an  action  for  personal  injuries  one  of  the  items  of  the 
damages  claimed  was  the  decreased  capacity  of  the  plaintiff  to  labor 
and  earn  money,  and  the  petition  alleged  that,  at  the  time  the  in- 
juries were  received,  plaintiff  was  capable  of  earning  and  was  re- 
ceiving $100  per  month,  evidence  that,  but  for  the  injuries,  he  could 
earn  $150  per  month  was  admissible,  not  as  a  basis  for  a  recovery 
at  the  rate,  but  as  tending  to  show  that  plaintiff  was  capable  of 
earning  the  amount  alleged  in  the  petition.  See  Southern  Bell  Tel. 
Co.  V.  Lynch,  95/529  (2).  Where  the  defendant  objected  to  the 
admission  of  such  evidence,  on  the  ground  that  "plaintiff  was  lim- 
ited by  his  declaration  to  a  capacity  of  $100  per  month,"  its  admis- 
sion, without  an  instruction  by  the  court  properly  limiting  its 
consideration  by  the  jury,  was  not  cause  for  a  new  trial  when  it 
appeared  from  the  amount  of  the  verdict,  considered  in  connection 
with  the  undisputed  evidence  in  the  case,  that  the  defendant  was 
not  hurt  by  the  failure  to  give  such  instruction.  In  such  a  case  it 
was  competent  for  the  plaintiff,  after  giving  his  reasons  therefor, 
to  testify  as  to  what,  in  his  opinion,  his  services  would  be  worth 
but  for  his  injuries.    Code,  §  5874  (5285).    Smith,  121/663. 

Where,  in  an  action  for  damages  on  account  of  a  personal  in- 
jury received  in  alighting  from  a  railroad  train,  the  petition  alleged 
that  the  plaintiff's  injuries  were  permanent,  and  that  his  ability  to 
labor  had  been  reduced  about  one  half,  after  the  plaintiff  had  testi- 
fied as  to  the  injury  and  its  nature  and  character  and  given  all 
the  material  facts  touching  his  physical  condition,  his  previous 
capacity,  and  his  subsequent  incapacity  resulting  therefrom,  it  was 
not  error  to  allow  him  to  state  that  he  could  not  do  more  than  half 
as  much  labor  in  his  vocation  as  a  blacksmith  since  the  injury  as 
he  could  before  it  occurred.  Johnson,  66/259  (2),  (4a)  ;  Huggins, 
89/494.  This  evidence  was  not  rendered  inadmissible  because  the 
witness  also  testified  that  his  injuries  had  affected  him  as  a  black- 
smith; that  he  had  to  give  up  his  trade  on  that  account;  that  he 
was  working  in  a  blacksmith  shop,  and  was  fitting  himself  for 
blacksmithing.     Haralson,  133/231. 
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Where  the  person  who  was  injured  testified  as  to  the  extent  of 
his  injuries,  and  that  he  had  suffered  much  pain  and  still  suffered 
from  his  injuries,  although  received  three  years  before,  the  court 
was  fully  authorized  to  charge  the  jury  on  the  subject  of  pain  and 
suffering  and  permanent  injuries.  The  jury  were  authorized  to  infer 
that  the  effect  of  the  injuries  would  be  permanent,  frcmi  the  char- 
acter of  the  suffering  and  the  length  of  time  it  had  continued. 
This  is  true  although  a  physician  testified  that  the  injuries  were 
temporary.  The  question  was  for  the  jury,  who  could,  if  they  saw 
fit,  attach  as  much  probative  value  to  the  testimony  of  the  person 
injured  as  to  the  opinion  of  the  physician.  Tankersley,  3  G*  A. 
548  (60  S.  E.  297) ;  Goodwyn,  2  G.  A.  470  (58  S.  E.  688) ;  City 
of  Atlanta  v.  Champe,  66/663;  Walker,  93/467  (21  S.  E.  100); 
Streyer,  123/279  (51  S.  E.  342).    Petway,  7  G.  A.  659. 

That  a  witness  was  permitted  to  answer,  "I  can  not  work  as 
much  since  then  [the  time  of  the  injury]  as  before,"  is  not  open 
to  the  criticism  that  such  an  answer  was  a  mere  conclusion  on  the 
part  of  the  witness.    Dean,  128/366. 

680.  When  averments  of  age  and   capacity   to  labor  are 
not  necessary. 

Where  a  declaration  alleged  that  plaintiff  was  employed  as  a 
train-hand  on  defendant's  freight-train,  that  by  the  n^^igence  of 
other  employees  the  accident  occurred  by  which  his  fingers  and  a 
portion  of  his  hand  were  so  mashed  as  to  necessitate  amputation, 
and  that  his  capacity  to  labor  and  earn  money  was  thereby 
permanently  diminished  <xie-half,  evidence  as  to  plaintiff's  age  and 
capacity  to  labor  was  admissible  without  more  specific  allegations 
in  regard  to  them.  Crawford,  J.,  said :  "We  neither  appreciate  the 
importance,  nor  recognize  the  legal  necessity  in  averring  in  the 
declaration  the  plaintiff's  age,  any  more  than  we  do  that  his  size, 
weight,  health,  strength,  or  capacity  for  ph)rsical  endurance  should 
have  been  averred,  before  the  proof  thereof  could  have  been  re- 
ceived upon  the  issues  necessarily  raised  by  the  averments  whidi 
were  made."    Johnson,  66/259. 

681.  Proof  that  he  played  billiards  to  throw   light  on  his 
condition. 

In  Gamble,  74/586,  the  plaintiff  testified  that  his  spinal  column 
was  badly  injured  and  his  nervous  system  shattered,  producing  in- 
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jury  to  his  eyes,  cars  and  head.  The  court  refused  to  allow  de- 
fendant's counsel,  on  cross-examination,  to  ask  him  the  following 
questions:  "Are  you  not  a  good  billiard-player?  Do  not  you  now 
frequently  play?"  This  was  error.  Jackson,  C.  J.,  said:  "To 
cross-examine  thoroughly  any  witness  is  a  right  guaranteed  by  the 
statute  in  strong  language.  It  should  not  be  relaxed  where  the 
witnesses  is  interested  in  the  case,  and  still  less  relaxed  where  the 
witness  is  the  party  in  the  case  testifying  to  recover  damages  for 
himself.  Skill  at  the  game  of  billiards  would  throw  light  upon  the 
point  whether  or  not  his  system  had  been  so  badly  deranged  and 
wrecked." 

Where  a  plaintiff  sought  to  recover  damages  on  account  of 
physical  injury,  alleging  in  his  petition  that  the  injury  was  perma- 
nent and  that  his  entire  earning  capacity  was  destroyed,  and  that 
he  had  not  earned  anythbg  since  receiving  the  injury,  it  was 
competent  for  the  defendant,  upon  the  trial  of  the  case,  to  show  that 
the  plaintiff  had  had  employment  since  the  injury,  had  earned  cer- 
tain amounts  of  money  therefrom  and  had  been  offered  a  position 
at  given  wages.  In  such  a  case,  in  connecticm  with  testimony  tend- 
ing to  show  that  the  plaintiff  was  capable  of  doing  work,  it  was 
competent  for  the  defendant  to  show  that  since  his  recovery  the 
defendant  (his  former  employer)  had  offered  him  employment  at 
certain  wages.  The  weight  to  be  given  to  such  evidence,  in  con- 
sidering what  opportunity  for  obtaining  emplo)rment  and  earning 
money  he  had,  was  for  the  jury,  alcmg  with  evidence  as  to  his 
capacity  to  perform  the  duties  of  the  offered  position.  The  offer 
of  employment  in  this  case  did  not  appear  to  have  been  made  in 
connection  with  any  effort  to  compromise.  Holland  v,  McRae  Oil 
&  Fertilizer  Co.,  134/678. 

68!t.  Lost  time^  nominal  damages  allowed  for,  without  proof 
of  value. 

Where  one  is  tortiously  disabled  by  a  personal  injury  and  pre- 
vented from  attending  to  his  ordinary  business  for  several  weeks, 
he  may  be  allowed  ncmiinal  damages,  at  least  for  his  loss  of  time, 
although  no  definite  evidence  of  the  value  of  his  time  be  submitted 
to  the  jury.  City  of  Greensboro  v.  McGibbon,  93/672. 

It  was  competent  for  the  plaintiff  in  an  action  for  damages  re- 
sulting from  personal  injuries  to  testify  that,  when  injured,  he  was 
earning  a  stated  monthly  salary  as  assistant  jailer,  it  appearing  that 
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because  of  the  injuries,  he  was  deprived  of  this  situation,  and  his 
salary  in  connection  therewith,  for  three  months.  The  evidence 
was  admissible,  not  only  to  show  the  actual  loss  of  salary  for 
that  period,  as  a  basis  for  ccmiputing  in  part  his  damages,  but  also 
to  throw  light  generally  upon  his  capacity  to  earn  money.  Prisodc, 
97/643. 

The  action  being  for  damages  resulting  from  perscmal  injuries, 
and  the  plaintiff  having  neither  alleged  nor  proved  anything  as  to 
lost  time,  it  was  error  to  charge  that  the  plaintiff  "would  be  en- 
titled to  recover,  also,  for  lost  time  in  consequence  of  the  injury 
sustained,"  and  that  the  jury  could  "look  to  the  evidence,  and  see 
how  much  time  he  did  lose,  and  what  his  time  was  worths"  Patillo, 
99/97. 

In  Miller,  120/453,  the  plaintiff  was  a  railway  mail  derk  and  he 
sued  for  damages  for  lost  time.  He  received  f rcwn  the  government 
his  salary  during  the  time  he  did  not  work.  G>bb,  J.,  said:  *lt 
is  necessary  to  determine  whether  the  payment  referred  to  in  the 
testimony  was  of  such  a  character  as  to  preclude  the  plaintiff  from 
claiming  compensation  for  lost  time  against  the  railway  ccxnpany. 
When  one  engaged  in  any  calling  or  vocation,  from  which  he  de- 
rives a  pecuniary  benefit,  is  compelled  to  give  up,  for  a  time,  the 
performance  of  his  duties,  as  the  result  of  an  injury  inflicted  upon 
him  by  a  wrong-doer,  he  is  entitled,  as  a  general  rule,  to  demand 
compensation  for  the  time  thus  lost  at  the  hands  of  the  wrcmg- 
doer  who  inflicted  the  injury.  The  general  rule  is,  that  where  a 
wrong-doer  causes  time  to  be  lost,  he  will  not  be  heard  to  say  that 
the  person  injured  has  suffered  no  pecuniary  loss,  because  he  has 
received,  as  a  direct  result  of  being  injured,  ccmtributions  which 
in  amount  aggregate  more  than  what  would  have  been  earned  dur- 
ing the  time;  nor  will  his  liability  be  diminished  to  the  extent  of 
contributions  which  were  less  than  what  would  have  been  earned* 
If  from  motives  of  affection,  philanthropy,  or  as  the  result  of  a 
contract,  the  plaintiff  has  received  from  one  other  than  his  em- 
ployer any  sums  the  reception  of  which  is  directly  attributable  to 
the  fact  that  he  has  been  injured,  the  person  causing  the  injury  will 
not  be  allowed  to  urge  the  payment  of  such  sums  in  mitigation  of 
the  damages  claimed  against  him.  Thus  it  has  been  held  that  the 
damages  will  not  be  reduced  by  any  amount  of  insurance  received 
in  consequence  of  the  wrong-doer's  act.  See  Meigs,  74/857  (5)." 
It  was  held  that  the  fact  that  a  person  other  than  the  wrong-doer, 
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as  a  mere  gratuity,  pays  to  one  injured  as  the  result  of  his  n^Iigence 
a  sum  of  money  equal  to  the  amount  he  would  have  earned  had 
he  been  able  to  work  during  the  period  of  disability,  will  not  miti- 
gate the  damages  due  by  the  wrong-doer  to  the  injured  party  for 
lost  time.  The  rule  just  stated  is  applicable  though  the  person 
making  the  payment  is  the  employer  of  the  injured  party.  Quaere, 
whether  the  wrong-doer  can  plead  the  payment  to  diminish  the 
amount  of  his  liability,  when,  under  the  terms  of  the  contract  of 
employment,  the  injured  party  had  a  legal  right  to  demand  it  When 
a  petition  in  an  action  for  personal  injuries  contains  allegations 
which  in  a  general  way  show  that  the  plaintiff  has  lost  time,  and 
evidence  which  fixes  the  time  lost  and  the  value  of  such  time  with 
certainty  is  admitted  without  objection,  a  charge  that  plaintiff  is 
entitled  to  recover  for  lost  time  such  an  amount  as  the  evidence 
authorizes  will  not  be  held  to  be  erroneous,  though  there  is  in  the 
petition  no  distinct  claim  for  damages  on  account  of  lost  time. 

688.  When  minor  must  show  that  his  earnings  belonged  to 
himself. 

In  order  for  a  minor  to  recover  of  his  employer  on  account  of 
lost  time,  due  to  a  permanent  personal  injury  inflicted  by  his  em- 
ployer, damages  for  the  whole  period  of  his  life  from  the  infliction 
of  the  injury,  he  must  show,  so  as  to  cover  the  interval  between 
the  time  of  the  injury  and  the  time  he  would  attain  his  majority, 
that  his  earnings  for  that  period,  if  he  had  not  been  incapacitated, 
would  have  belonged  to  himself  and  not  to  his  father.  Smith, 
94/107.    Cited,  8  G.  A.  490. 

684.   The  proof  and  charge  should  conform   to   the  injury 
and  loss  alleged. 

In  City  Council  of  Augusta  v.  Owens,  111/464,  it  was  held  that 
there  being  nothmg  either  in  the  pleadings  or  the  evidence  which 
gave  the  jury  a  right  to  find  any  damages  growing  out  of  the  dimin- 
ished earnings  of  plaintiff  for  his  labor  resulting  from  the  alleged 
injury,  it  was  error  for  the  court  to  charge  the  jury  to  inquire 
whether  there  would  have  been  any  increase  in  plaintiff's  earning 
capacity  if  this  injury  had  not  occurred,  and  to  say  how  much  that 
was  affected  by  the  injury,  and  then  allow  what  they  believed  would 
compensate  him  for  that  loss.  Lewis,  J.,  said :    "While  the  petition 
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alleges  a  diminished  capacity  to  labor,  it  does  not  all^e  any 
pecuniary  loss  resulting  to  the  plaintiff  in  consequence  of  the  fact 
of  diminished  earnings  from  labor.  It  does  not  allege  what  he 
was  making  before  the  injury,  nor  what  he  has  been  able  to  make 
since,  and  there  is  not  a  particle  of  evidence  in  the  record  which 
throws  any  light  whatever  upon  the  subject.  The  error  consists, 
therefore,  in  opening  up  to  the  jury  the  right  to  investigate  a 
matter  with  the  view  of  increasing  damages,  by  suggesting  a 
measure  of  damages  upon  which  they  have  no  data  whatever  to 
base  any  finding." 

It  was  not  erroneous,  in  the  trial  of  an  action  for  personal  in- 
juries and  pain  and  suffering  resulting  therefrom,  for  the  judge, 
in  charging  the  jury,  to  omit  calling  their  attention  '"to  the  effect 
of  advancing  years  upon  the  capacity  of  plaintiff  to  labor,"  when 
th6  declaration  did  not  all^e  that  the  injuries  complained  of  were 
permanent,  and  the  action  was  apparently  brought  to  recover  only 
the  damages  sustained  befcH'e  the  filing  of  the  petition.  Pitts, 
112/846. 

Where  in  an  action  for  personal  injuries  the  declaration  allies 
that  all  of  the  plaintiff's  injuries  will  continue  for  a  long  time,  and 
prevent  her  having  free  use  of  her  person ;  that  the  injuries  to  her 
side  and  arm  are  permanent;  that  she  will  not  be  able  for  a  very 
long  time,  by  reason  of  said  injuries,  to  discharge  her  domestic 
duties;  and  that  her  capacity  to  earn  money  has  been  destroyed 
for  a  long  period  of  time,  and  permanently  decreased  one-half — 
it  is  not  error  to  permit  a  witness  to  testify  that  the  condition  of 
the  plaintiff,  ten  years  hence,  if  it  continues  going  on  as  it  is,  will 
be  that  of  a  confirmed  invalid;  the  court  instructing  the  jury  that 
they  can  not  consider  any  permanent  damages  except  to  the  arm 
and  side,  and  that  evidence  as  to  the  duration  of  other  injuries 
can  be  considered  only  as  showing  that  the  injuries  will  extend 
for  some  time  in  the  future.  Johnson,  90/500.    Cited,  133/235. 

Where  on  the  trial  of  an  action  for  damages  for  personal  in- 
juries counsel  for  the  plaintiff  announced  to  the  court  and  jury 
that  he  claimed  nothing  for  permanent  injuries,  a  charge  of  the 
court  which,  fairly  construed,  authorized  a  recovery  for  permanent 
injuries  was  erroneous,  and,  when  the  verdict  for  the  plaintiff  was, 
under  the  evidence,  extremely  liberal,  cause  for  a  new  trial.  Clari- 
day.  120/465. 
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686.  Hearsay  evidence  as  to  age  and  place  of  birth  and  to 
explain  conduct. 

A  witness  may  testify  to  his  age,  without  first  requiring  him  to 
show  from  what  source  he  derived  his  information,  and  when  and 
where  he  was  bom.  The  correctness  of  his  statement  may  be 
tested  on  cross-examination  by  asking  whence  he  derived  his  in- 
formation, and  likewise  the  time  and  place  of  his  birth;  but  on 
such  subjects  hearsay  evidence  is  admissible  from  the  necessity  of 
the  case.    Coggin,  73/689. 

Hearsay  testimony  is  permissible  in  explanation  of  conduct,  or, 
as  in  this  case,  for  the  purpose  of  identifying  and  locating  objects 
referred  to  in  the  testimony.  Stamps  v.  Newton  County,  8  G.  A. 
229. 

686.  Injury  to  particular  organs  shown  under  general  alle- 
gation as  to  vital  organs. 

A  declaraticMi  which  all^;ed  that  plaintiff  "in  his  body,  was 
violently  and  grievously  bruised,  mangled  and  broken,  to  wit:  In 
and  upon  his  head,  arms,  legs,  and  body,  and  particularly  as  to  the 
serious  injury  and  wounding  of  his  internal  vital  organs,"  is  suffi- 
cient to  permit  testimony  of  injury  to  kidney,  urinary  organs, 
Uoody  urinal  discharge,  and  the  nervous  system.  Mitchell,  63/173. 
Cited,  117/181. 

The  petition  all^^ing  that  there  was  a  collision  between  the  {Jain- 
tiff's  vehicle  and  a  car  of  the  defendant,  which  threw  him  upon 
the  ground,  injured  his  back,  left  1^,  and  hip,  caused  concussion 
of  the  spine,  and  inflicted  other  bruises  and  injuries  upon  his  body, 
it  was  permissible  to  introduce  evidence  showing  injury  to  plaintiff's 
urinary  organs.  Maddox,  117/181. 

687.  When  married  women  may  recover  for  expenses. 
The  suit,  Lewis  v.  City  of  Atlanta,  77/756,  was  brought  by  a 

married  wwnan  to  recover  damages  for  a  personal  injury  caused 
by  obstructions  in  a  street  It  was  held  that  she  could  not  recover 
for  expenses  incurred  by  hef  in  consequence  of  the  injury,  unless 
actually  paid  by  her,  there  being  no  testimony  to  show  that  she 
was  living  separate  from  her  husband,  that  she  was  a  free  trader, 
that  she  had  any  separate  pr<q)erty,  or  that  she  personally  under- 
took to  pay  any  of  these  expenses  or  in  any  manner  bound  herself 
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to  do  so.  The  married  womza's  law  docs  not  have  the  effect  of  giv- 
ing her  the  right  to  recover  for  such  expenses  without  joining  her 
husband  in  the  action  and  without  any  proof  upon  the  points  stated. 

VINDICnVB  DAMAGES. 

688.    IHndictive  damages. 

In  an  action  for  damages  against  a  raih-oad  company  on  account 
of  the  wrongful  expulsion  of  the  plaintiff  from  one  of  the  defend- 
ant's trains,  where  the  plaintiff  sues  for  the  value  of  lost  time  and 
for  expenses  thereby  incurred,  as  well  as  for  punitive  damages,  it 
is  erroneous  to  give  in  charge  to  the  jury  the  provisions  of  §  4504 
(3907)  of  the  Oxie,  which  has  reference  only  to  actions  where  the 
entire  injury  alleged  is  to  the  peace,  happiness,  and  feelings  of 
the  plaintiff.  Ahnand,  116/780.  Cited,  117/SSl,  785;  125/462; 
128/815. 

In  some  torts  the  entire  injury  is  to  the  peace,  happiness,  or  feel- 
ings of  the  plaintiff;  in  such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience  of  impartial  jurors. 
The  worldly  circumstances  of  the  parties,  the  amount  of  bad  faith 
in  the  transaction,  and  all  the  attendant  facts  should  be  weighed. 
The  verdict  of  a  jury,  in  such  a  case,  should  not  be  disturbed,  un- 
less the  court  should  suspect  bias  or  prejudice  from  its  excess  or  its 
inadequacy.  Code,  §  4504  (3907).  The  evidence  did  not  warrant 
a  finding  against  the  defendant  for  punitive  damages ;  and  therefore 
a  charge  which  in  effect  instructed  the  jury  that  they  were  au- 
thorized to  find  such  damages  was  erroneous.  This  not  being  a  case 
where  the  entire  injury  sued  for  was  to  the  peace  and  happiness 
of  the  plaintiff,  it  was  erroneous  to  instruct  the  jury  that  they 
might  take  into  consideration  the  worldly  circumstances  of  the 
parties  and  the  amount  of  bad  faith  in  the  transacticm.  Almand, 
116/780;  Benton,  117/785. 

Where  in  a  suit  based  upon  an  all^;ed  tort,  resulting  in  personal 
injuries  to  the  plaintiff,  damages  are  claimed  for  lost  time,  expenses 
for  medical  and  surgical  treatment,  permanent  diminution  in  earn- 
ing capacity,  caused  by  the  physical  injuries  received,  and  mental 
and  physical  pain  and  suffering  caused  by  such  injuries,  it  is  er- 
roneous to  charge  the  jury  the  provisions  of  the  Code,  §  4504 
(3907)  relative  to  suits  for  torts  wherein  the  entire  injury  all^[ed 
is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff.  Broughten, 
128/814. 
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In  an  action  for  damages  against  a  railroad  company,  where  the 
plaintiff  sues  for  the  value  of  lost  time,  physical  pain  and  suffering, 
I^ysidan's  bill,  permanent  physical  impairment,  and  the  conse- 
quently diminished  capacity  to  labor,  allied  to  be  the  result  of 
personal  injuries  sustained  in  consequence  of  the  negligence  of  the 
defendant  company  and  its  employees,  it  is  error  to  give  in  charge 
to  the  jury  the  following  provisions  of  the  Gxle,  §  4504  (3907). 
''In  scHne  torts  the  entire  injtuy  is  to  the  peace,  happiness,  or  feel- 
ings of  the  plaintiff;  in  such  cases  no  measure  of  damages  can  be 
prescribed,  except  the  enlightened  conscience  of  impartial  jurors." 
Bowen,  125/460.    Gted,  128/815. 

While  the  evidence  demanded  a  finding  in  favor  of  the  plaintiff 
so  far  as  the  right  to  recover  was  concerned,  the  erroneous  instruc- 
tion in  relation  to  the  worldly  circumstances  of  the  parties  was  of 
such  a  character  as  to  require  the  granting  of  a  new  trial.  Cobb, 
P.  J.,  said :  "In  the  instructions  on  the  subject  of  damages  the 
court  charged:  'The  worldly  circumstances  of  the  parties  and  all 
the  attendant  facts  are  to  be  weighed.'  This  charge  was  assigned 
as  error,  for  the  reason  that  there  was  no  evidence  to  authorize  it. 
There  was  no  evidence  as  to  the  worldly  circumstances  of  the 
parties."    Baker,  125/562. 

680.    When  worldly  cironmstances  of  the  parties  not  in- 
Yohred. 

In  an  action  against  a  railroad  company  for  an  injury  to  the  plain- 
tiff's eye,  caused  by  a  spark  or  cinder  from  the  defendant's  engine, 
there  was  no  error  in  refusing  to  permit  the  plaintiff  to  prove  that 
the  defendant  was  worth  from  two  to  three  hundred  thousand 
dollars.  Higgins,  73/149.    Cited,  73/256;  116/783;  6  G.  A.  374. 

The  suit  of  Homer,  73/251,  was  brought  to  recover  damages  for 
being  wrongfully  ejected  from  a  train.  On  the  trial  the  court  ad- 
mitted evidence  to  show  that  the  defendant  was  worth  about 
$5,000,000.  It  was  held  that  the  admission  of  this  testimony  was 
error  and  that  except  in  cases  where  the  entire  injury  is  to  the 
peace,  happiness  or  feelings  of  the  plaintiff,  worldly  circumstances 
should  not  be  admitted  or  weighed  in  the  ascertainment  of  damages. 
This  was  the  common  law.  Cited,  88/775;  91/813;  93/461; 
105/317. 

In  Brunswick  Light,  etc,  Co.  v.  Gale,  91/813,  it  was  held  that 
the  action  being  by  a  married  woman  for  physical  injuries  and  their 
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consequences,  the  terms  of  §  4504  (3907)  of  the  Code  are  not  liter- 
ally applicable  to  the  same,  but  the  principle  of  the  section,  except  as 
to  proving  the  wordly  circumstances  of  the  parties,  is  applicable.  In- 
asmuch as  the  earnings  of  the  wife  belong  to  her  husband,  her  in- 
dividual and  personal  damages  can  be  measured  oniy  by  the  en- 
lightened ccHiscience  of  an  impartial  jury.  Simmons,  J.,  said:  '"It 
was  error  to  give  in  charge  this  section  of  the  Code  as  applicable  to 
the  case  under  consideration,  for  it  is  only  applicable  as  a  whole  to 
that  class  of  cases  where  the  entire  injury  is  to  the  peace,  hai^ness, 
or  feelings  of  the  plaintiff.  But  where,  as  in  this  case,  a  married 
woman  sues  for  physical  injuries  and  ttie  pain  and  suffering  result- 
ing therefrom,  and  can  not  recover  for  loss  of  earnings,  medical  at- 
tention, etc.,  the  principle  of  the  section  is  applicable,  inasmuch  as 
her  damages  can  be  measured  only  by  the  enlightened  conscience  of 
an  impartial  jury.  She  is  not  allowed,  however,  to  prove,  nor  can 
the  jury  take  into  consideration,  as  provided  by  this  section,  the 
worldly  circtunstances  of  the  parties,  the  amount  of  bad  faith  in  the 
transaction,  etc." 

In  Hardage,  93/457,  a  married  wcmian  sought  to  recover  damages 
for  wrongful  expulsion  from  a  car.  The  judge  gave  in  charge  to 
the  jury  §4504  (3907),  and  it  was  held  that  the  terms  of  that  sec- 
tion are  not  literally  applicable,  though  the  principle  of  the  section, 
except  as  to  considering  the  wordly  circumstances  of  the  parties,  is 
applicable  in  so  far  as  injury  to  the  feelings  is  concerned.  Bleckley, 
C.  J.,  said :  "The  letter  of  this  section  does  not  apply,  for  where  a 
common  carrier  wrongfully  expels  a  passenger  the  entire  injury  is 
not  to  peace,  happiness,  or  feelings.  A  part  of  the  injury  consists 
in  the  violation  of  a  public  duty  by  the  carrier,  and  in  the  incon- 
venience and  delay  occasioned  the  passenger.  But  the  principle  of 
this  section,  except  as  to  considering  the  worldly  circumstances  of 
the  parties,  is  applicable  both  as  to  the  measure  of  damages  on 
account  of  wounded  feelings,  and  the  weighing  of  all  the  attendant 
facts,  includmg  the  presence  or  absence  of  bad  faith.  In  estimating 
damages  for  injury  to  the  feelings,  whether  the  entire  injury,  or 
only  part  of  it,  consists  of  that  element,  no  measure  of  damages 
can  be  prescribed,  except  the  enlightened  conscience  of  impartial 
jurors.  The  charge  was  inapplicable  and  erroneous  in  so  far  as  it 
made  any  reference  to  the  worldly  circumstances  of  the  parties." 
Cited,  105/317. 

Where  damages  were  claimed,  both  for  physical  pain  and  suffer- 


Digitized  by 


Google 


1345  ]  CHAPTER  37.  [  §  690 

Damages. 

ing  irom  wounds  received  by  the  plaintiff,  and  also  on  account  of 
loss  of  business  and  inability  to  labor,  it  was  error  for  the  court  to 
charge  the  jury,  without  qualification,  that  "in  some  torts  the  entire 
injvu-y  is  to  the  peace,  happiness  and  feelings  of  the  plaintiff.  In 
such  cases,  no  measure  of  damages  can  be  prescribed,  except  the 
enlightened  conscience  of  impartial  jurors."  The  court  should,  at 
least,  have  qualified  this  charge  by  instructing  the  jury  that,  so  far 
as  the  expenses  incurred  by  plaintiff  for  medical  attention  and  other 
expenses  of  like  character  were  concerned,  and  so  far  as  she  was 
damaged  by  loss  of  time,  inability  to  labor  and  to  attend  to  business, 
if  they  found  for  the  plaintiff,  they  should  find  the  actual  damage 
sustained  by  her,  as  shown  by  the  evidence,  and  that  they  might  add 
to  that  such  sum  as  damage  for  the  physical  pain  suffered  by  the 
plaintiff,  and  other  injuries  of  that  character  where  the  actual  dam- 
age can  not  be  ascertained  by  any  rule  of  evidence  as  in  their  en- 
lightened conscience  they  may  think  reasonable  and  just.  Senn, 
73/705.    Cited,  79/647;  105/317;  116/783;  130/698. 

Though  where  special  damages,  such  as  expenses  of  nursing,  phy- 
sicians' bills,  medicine,  etc.,  are  sought,  the  rule  of  assessment  ac- 
cording to  the  enlightened  consciences  of  impartial  jurors  is  not  ap- 
plicable, it  is  so  where  the  special  damages  alleged  are  not  insisted 
upon,  and  the  only  recovery  sought  is  for  injuries  to  the  person  and 
for  pain  and  suffering.    Randall,  85/297. 

Evidence  as  to  the  worldly  circumstances  and  business  success 
of  the  plaintiff  is  irrelevant  and  inadmissible  in  a  suit  to  recover 
damages  for  an  inexcusable  trespass  by  the  conductor  in  ejecting 
him  frcHH  a  street-car.  Badenhoc^,  6  G.  A.  371. 

600.    Subject  continued. 

In  Bryant,  105/316,  it  appeared  that  two  young  ladies  purchased 
railroad-tickets  over  the  line  of  the  Southern  Railway  Company 
from  Atlanta  to  a  flag-station  called  "Hamlet."  It  seems  that  the 
engineer  omitted  to  give  the  signal  of  an  approach  to  Hamlet,  by 
reason  whereof  the  conductor  failed  to  signal  the  engineer  to  stop 
at  that  place.  The  conductor  did  not  discover  that  the  train  had 
passed  Hamlet  until  it  had  gone  about  half  a  mile  beyond.  He  then 
apologized  to  the  ladies  for  having  carried  them  beyond  their  sta- 
tion, expressed  his  regret,  and  told  them  that  he  would  either  leave 
them  at  the  next  station,  or  carry  them  on  until  he  met  the  down 
train,  put  them  on  that,  and  have  them  brought  back  to  Hamlet. 
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They  chose  to  stop  at  the  next  station.  On  arriving  there,  they 
ali^^ted,  and  were  carried  into  the  reception-room  at  the  station, 
where  there  was  a  good  fire  and  light  There  they  remained  for 
about  three  hours,  when  they  boarded  the  down  train.  They  ar- 
rived at  Hamlet  shortly  before  day.  There  was  no  cme  to  meet 
them  at  that  place,  and  they  walked  a  quarter  of  a  mile,  through  a 
field,  to  their  father's  house.  They  brought  their  actions  against 
the  railway  company  for  damages,  and  on  the  trial  of  the  case  the 
jury  returned  verdicts  for  both  of  them — $250  in  favor  of  one,  and 
$300  in  favor  of  the  other.  The  court  gave  §  4504  (3907)  in  charge 
to  the  jury.  This  was  error,  and  Simmons,  C.  J.,  said :  "In  several 
decisions  of  this  court  it  has  been  declared  error  to  give  the  whole 
of  that  section  in  charge  in  cases  like  the  cmes  now  under  considera- 
tion, or  even  in  cases  where  actual  physical  injuries  have  been  sus- 
tained. In  cases  of  this  character  the  wordly  circumstances  of  the 
defendant  should  not  be  considered  by  the  jury.  In  these  particular 
cases  the  question  of  defendant's  bad  faith  should  not  be  considered, 
for  there  was  no  evidence  to  authorize  the  judge  to  charge  upon 
this  subject,  nor  facts  shown  from  which  the  jury  could  properly 
infer  bad  faith  upon  the  part  of  defendant.  The  plaintiffs  do  not 
claim  to  have  sustained  any  pecuniary  injury  for  loss  of  time  or  ex- 
penses incurred,  nor  that  they  have  sustained  any  physical  injury; 
and  the  only  part  of  this  section  which  should  have  been  given  in 
charge  (and  even  then  not  in  the  words  of  the  section)  was  that 
the  jury  could  give  such  damages  as  their  enlightened  c<xisciences 
might  approve.  These  sections  of  the  G>de  can  not  property  be 
given  in  every  case  sounding  in  tort  They  simply  announce  princi- 
ples, and,  as  a  whole,  are  not  applicable  to  every  case.  The  trial 
judge  may  give  one  principle  in  one  case  and  another  in  another 
case,  giving  each  as  the  facts  of  the  case  may  require  or  warrant 
It  may  have  been  that  these  erroneous  charges  caused  the  jury  to 
find  these  excessive  verdicts.  The  jury  may  have  considered,  with- 
out proof,  the  worldly  circumstances  of  the  railway  company,  and 
may  have  thought  that  a  rich  corporation  had  acted  in  very  bad 
faith  because  its  engineer  had  failed  to  signal  the  approach  to  the 
station,  and  may  have  come  to  the  conclusion  from  these  facts  that 
these  young  ladies  were  entitled  to  such  large  damages  for  a  de- 
tention of  three  hours  in  a  comfortable  room.  The  evidence  shows 
that  they  suffered  no  loss,  were  not  frightened,  were  well-treated 
and  comfortable.    The  conductor  was  polite,  and  the  agent  at  the 
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station  where  they  stoiq)ed  over  treated  them  with  courtesy.  Their 
only  annoyance  appearing  in  the  record  was  that  one  of  them 
thought  their  father  would  be  disappointed  at  their  not  arriving  at 
their  home  at  the  time  appointed.  We  can  not  conceive  how  an 
honest  jury,  acting  without  partiality  or  bias  against  the  defendant, 
could,  under  the  facts,  have  returned  such  verdicts.  There  are 
hundreds  and  thousands  of  women,  and  men,  too,  in  this  country, 
who  work  daily  the  whole  year  for  less  than  was  given  by  the  jury 
to  these  girls  for  the  slight  inconvenience  of  being  detained  three 
hours.  If  these  girls  had  hired  a  carriage  and  driver  and  the  latter 
had  driven  them  two  miles  beyond  their  destination  as  a  result  of 
tmintentional  n^ligence,  and  brought  them  back  after  they  had 
waited  three  hours  in  a  comfortable  room,  we  have  no  idea  that, 
in  suits  by  them  against  the  owner  of  the  carriage,  these  jurors 
would  have  returned  these  verdicts.  Yet  the  law  is  the  same  in 
both  cases.*' 

The  action  being  for  personal  injuries  actually  received  by  the 
plaintiff,  it  is  not  cause  for  a  new  trial  that  the  court  gave  in  charge 
to  the  jury  so  much  of  §  4504  (3907)  of  the  Code  as  is  embraced  in 
the  following  words :  "In  some  torts  the  entire  injury  is  to  the  peace, 
happiness,  or  feelings  of  the  plaintiff.  In  such  cases  no  measure  of 
damages  can  be  prescribed,  except  the  enlightened  conscience  of  im- 
partial jurors" — it  appearing  that  in  other  portions  of  the  charge 
the  judge  properly  instructed  the  jury  in  what  particulars  they 
should  find  only  the  actual  damages  sustained,  and  that  he  confined 
the  application  of  the  rule  embraced  in  the  above-quoted  language 
to  the  damages  resulting  from  pain  and  suffering,  and  the  like. 
Keating,  99/308.    Cited,  128/816. 

In  a  suit  for  damages  against  a  railroad  company,  based  on  al- 
leged n^ligence  of  the  defendant  in  carrying  the  plaintiff  by  the 
station  of  her  destinaticxi,  where  the  plaintiff's  evidence  fails  to 
disclose  that  she  suffered  any  physical  injury,  and  the  utmost  dam- 
age proved  is  the  inconvenience  of  several  hours  delay  and  the  miss- 
ing of  her  dinner  by  the  plaintiff;  and  where  the  conduct  of  the 
employees  of  the  railroad  company  was  not  such  as  to  authorize 
the  grant  of  ptmitive  damages,  but  on  the  contrary  was  in  every 
respect  courteous  and  acconmiodating,  a  verdict  for  the  plaintiff  for 
$249.50  is  unwarranted  and  should  be  set  aside  by  the  trial  judge  as 
excessive.    Wood,  118/172. 
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601.  Vindiotive  damages  allowed  where  conductor  was  im- 
polite and  grnfr. 

In  Kecny,  99/266,  plaintiff  tendered  to  the  street-car  conductor  a 
rare  but  genuine  coin  in  payment  of  his  fare.  It  was  refused,  and 
the  conductor  said  to  the  plaintiff:  **You  will  pay  the  fare  or  get 
off  the  car  mighty  quick."  The  car  was  stopped  and  plaintiff  got 
off.  The  manner  of  the  conductor  in  addressing  the  plaintiff  was 
very  impolite  and  gruff  according  to  the  plaintiff's  testimony,  which 
was  denied  by  the  conductor.  The  court  charged  in  the  language  of 
§§  4503  (3906)  and  4504  (3907)  of  the  Code,  omitting  any  reference 
to  the  worldly  drcmnstances  of  the  parties.  Error  was  assigned 
upon  the  charge  on  the  ground  that  the  evidence  did  not  justify  any 
charge  which  would  authorize  vindictive  damages.  It  was  held 
that  there  being  evidence  tending  to  show  that  in  ejecting  the  pas- 
senger the  conductor  used  to  him  insulting  language,  and  was  "very 
impolite  and  gruff,"  the  court  was  not  tmwarranted  in  charging  the 
jury  upon  the  law  of  vindictive  damages.  No  opinion  was  written 
in  the  case. 

602.  No  special  damage  being  proved,  the  amount  of  gen- 
eral damage  is  for  enlightened  conscience  of  the  jury. 

In  Roberts,  91/513,  the  plaintiff  held  a  ticket  on  which  he  claimed 
the  right  to  ride  on  a  certain  fast  train.  The  right  was  denied  by 
the  conductor,  and  the  plaintiff  was  expelled.  It  was  held  that  a 
passenger  who  brings  an  action  of  tort  for  wrongful  expulsion  from 
a  train  is  not  restricted  to  a  recovery  as  for  breach  of  contract,  but 
may  recover  for  his  injury  as  a  tort.  The  amoimt  of  general  dam- 
age, no  special  damage  being  proved,  is  matter  for  the  enlightened 
conscience  of  an  impartial  jury.  And  Bleckley,  C.  J.,  said:  "In 
such  an  action  as  the  present,  where  it  is  well  fotmded,  a  recovery 
may  be  had  for  the  injury  as  a  tort,  as  a  breach  of  a  public  duty  by 
a  common  carrier — a  duty  imposed  by  law — ^though  involving  in 
this  breach  a  breach  of  contract  also.  The  passenger  could  elect 
to  sue  only  for  the  breach  of  contract,  and,  did  he  so  elect,  his  re- 
covery would  be  limited  to  nominal  damages,  if  he  failed  to  prove 
any  special  damage.  But  this  action  being  for  a  tort,  and  no  special 
damage  being  proved,  proof  of  the  tort,  and  the  circumstances  at- 
tending it,  would  entitie  the  plaintiff  to  recover  such  amount  as  the 
enlightened  conscience  of  an  impartial  jury  would  sanction  as  fit  io^ 
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the  plaintiff  to  have,  and  the  defendant  to  pay.    There  is  no  other 
measure  of  damages  for  a  case."    Cited,  102/819. 

Where,  in  the  trial  of  a  case,  evidence  has  been  introduced  tend- 
ing to  show  that  mental  and  physical  pain  has  resulted  from  the 
wrongful  act  to  recover  damages  for  which  the  action  was  insti- 
tuted, it  is  not  error  to  instruct  the  jury  that  there  is  no  fixed  rule 
for  computing  damages  of  this  nature,  but  that  the  same  are  left 
to  the  enlightened  conscience  and  intelligence  of  impartial  jurors. 
Gresham,  114/183. 

608.   Aggravation. 

In  every  tort  there  may  be  aggravating  circumstances,  either  in 
the  act  or  the  intention,  and  in  that  event  the  jury  may  give  addi- 
tional damages,  either  to  deter  the  wrong-doer  from  repeating  the 
trespass,  or  as  compensation  for  the  wounded  feelings  of  the  plain- 
tiff.   Code,  §  4503  (3906). 

This  section  embraces  every  tort  of  every  character  and  descrip- 
ti<»i,  committed  by  every  kind  of  wrong-doer. 

The  aggravating  circumstances  may  be  either  in  the  act  itself,  or 
in  the  intention  of  the  wrong-doer. 

The  objects  for  which  the  additional  damages  are  given  are  either : 

To  deter  the  wrong-doer  from  repeating  the  trespass,  or 

As  compensation  for  the  woimded  feelings  of  the  plaintiff. 

The  damages  allowed  under  this  section  pass  the  limit  of  com- 
pensation for  the  injury  actually  sustained — ^they  are  "additional 
damages." 

When  there  is  no  evidence  to  authorize  it,  it  is  error  to  give  Code 
sections  in  charge  to  the  jury.    Bankston,  131/604. 

It  was  error  to  charge  the  jury  that  if  the  words  and  actions  of 
the  defendant's  servant  were  such  as  to  insult  and  annoy  the  plain- 
tiff, and  to  worry  her,  and  humiliate  her,  she  would  be  entitled  to 
damages.  There  can  be  no  recovery  for  annoyance  and  worry. 
And  the  jury  should  also  have  been  instructed  that  the  facts  and 
circumstances  should  not  only  have  been  such  as  did  humiliate  and 
insult  the  plaintiff,  but  such  as  would  reasonably  tend  to  humiliate 
any  person  in  similar  circumstances.  The  damages  recoverable  for 
tort,  in  this  State,  are  restricted  to  injuries  to  person,  property,  and 
reputation.    Baker,  1  G.  A.  832. 

It  is  error,  after  giving  in  charge  §  4503  (3906)   of  the  Code, 
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and  without  any  other  or  further  instructions  as  to  the  measure  of 
damages,  to  charge  the  jury  that  this  section  would  be  the  rule 
tmder  which  the  jury  would  assess  damages,  in  case  they  fotmd 
the  defendant  liable.  In  every  case  the  jury  should  be  properly 
instructed  as  to  the  measure  of  damages  applicable  to  the  facts  of 
the  particular  case.    Baker,  1  G.  A.  832. 

It  is  erroneous  to  instruct  the  jury  that  they  can  give  compensa* 
tory  damages  for  wotmded  feelings  and  additional  punitive  dam- 
ages, in  the  event  aggravating  drcmnstances  appear,  for  the  purpose 
of  deterring  the  wrong-doer  or  compensating  the  {daintiff  for 
wounded  feelings.  There  can  be  no  double  recovery  of  damages 
for  the  purpose  of  compensating  the  plaintiff  for  wounded  feel- 
ings.   Davis,  6  G.  A.  645. 

Where  there  has  been  a  breach  of  a  duty  giving  rise  to  a  cause 
of  action,  and  the  injured  party  claims  punitive  damages,  all  the 
surrounding  circumstances,  accompan)dng  the  breach  of  duty,  may 
be  given  in  evidence  to  the  jury.  Russell,  J.,  said :  "It  is  claimed 
that  the  judge  erred  in  allowing  one  of  the  witnesses  to  testify  that 
the  plaintiff  was  ejected  at  a  point  where  there  was  a  switch-engine 
coming  down  the  track  toward  him,  and  a  freight-train  also  moving 
about  on  the  side-tracks.  It  seems  that  the  plaintiff  was  ejected  at 
a  place  called  Junta,  at  which  the  defendant  has  several  side-tracks. 
The  evidence  was  properly  admitted,  on  the  idea  that  it  tended  to 
show  that  the  passenger  was  ejected  at  a  dangerous  place,  and  that 
this  was  an  aggravating  circumstance  to  be  considered  by  the  jury 
in  determining  the  right  to  recover  exemplary  damages.  It  was 
relevant  for  that  purpose."    Forrest,  6  G.  A.  766. 

It  was  held  in  Jordan,  129/665,  that  one  of  the  charges  excepted 
to  was  subject  to  the  criticism  that  it  authorized  a  double  finding 
of  damages  for  wounded  feelings,  and  the  court  erred  in  not  grant- 
ing a  new  trial  on  account  of  this  error.  Fish,  C.  J.,  said:  "One 
ground  of  the  motion  for  a  new  trial  was,  that  the  court  erred  in 
instructing  the  jury  as  follows:  'She  [plaintiff]  allies  that  the 
wrongful  conduct  of  the  agents  of  the  defendant  company  wounded 
her  feelings,  and  asks  damages  for  wounded  feelings.  If  there  was 
a  tort  or  wrong  done  her  by  the  defendant  company  and  it  caused 
her  wounded  feelings,  then  she  would  be  entitled  to  recover  dam- 
ages for  this.  Then  in  addition  to  this,  gentlemen,  she  asks  that 
she  be  allowed  additional  damages  as  exemplary  damages  on  ac- 
count of  the  wrongful  conduct  of  the  defendant  company.    Now, 


Digitized  by 


Google 


1351  ]  CHAPTER  37.  [  §  694 
Damages. 

this  is  the  rule  as  to  that:  In  every  tort  there  may  be  aggravating 
circumstances  either  in  the  act  or  intention,  and  in  that  event  the 
jury  may  give  additional  damages,  either  to  deter  the  wrong-doer 
from  repeating  the  transgression,  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiff.  Gentlemen,  before  the  plaintiff 
would  be  entitled  to  recover  additional  damages  as  exemplary  dam- 
ages, it  must  appear  that  there  were  aggravating  circumstances 
either  in  the  acts  or  intention  of  the  agents  or  employees  of  the 
defendant  company/  One  of  the  exceptions  to  this  charge  was, 
that  it  authorized  a  double  finding  by  the  jury  for  wounded  feel- 
ings. We  think  this  exception  well  taken,  as  it  will  be  seen  that  the 
court  instructed  the  jury  that  the  plaintiff  would  be  entitled  to  re- 
cover damages  for  wounded  feelings,  if  her  feelings  had  been 
wotmded  by  a  tort  committed  on  her  by  defendant,  and  then  fur- 
ther instructed  the  jury  that,  in  addition  to  such  damages,  the  plain- 
tiff asked  that  she  be  allowed  exemplary  damages,  on  account  of 
the  wrongful  conduct  of  defendant's  agents,  and  in  effect  charged 
that  the  plaintiff  would  be  entitled  to  recover  such  additional  dam- 
ages for  wounded  feelings,  if  it  appeared  that  there  were  aggra- 
vating circumstances  either  in  the  acts  or  intention  of  the  agents 
of  the  defendant.  This  authorized  a  double  finding  for  wounded 
feelings."    Cited,  6  G.  A.  645. 

604.   The  kind  of  cases  to  which  the  section  applies. 

In  Liddell,  85/482,  suit  was  brought  for  damages  to  a  passenger 
from  the  derailing  of  the  coach  on  a  deflection  track,  and  the  court 
charged  the  jury :  "If  the  evidence  discloses  from  all  the  facts  that 
have  been  submitted  to  you  that  this  railroad  was  grossly  negligent, 
then  plaintiff  would  be  entitled  to  recover  what  we  call  'punitive 
damages,'  to  punish  them  for  that  n^ligence,  and  there  is  no  meas- 
ure of  damages  then.  It  is  for  you  to  say,  from  all  the  facts  and 
circumstances  that  surround  the  case,  to  what  extent  you  ought  to 
add  to  your  verdict  for  this  plaintiff  to  punish  them."  Simmons,  J., 
said :  "We  think  the  court  erred  in  this  charge  to  the  jury.  In  the 
case  of  Railroad  Co.  v.  Arms,  91  U.  S.  489,  the  Supreme  Court  of 
the  United  States  held:  '(I)  A  passenger  in  a  railway-car  who  has 
been  injured  in  a  collision  caused  by  the  negligence  of  the  employees 
of  the  ccwnpany,  is  not,  as  a  general  rule,  entitled  in  an  action  against 
the  company  to  recover  damages  beyond  the  limit  of  compensation 
for  the  injury  actually  sustained.  (2)  Exemplary  damages  should 
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not  be  awarded  for  such  injury  unless  it  is  the  result  of  the  willful 
misconduct  of  the  employees  of  the  onnpany,  (h*  of  that  reckless  in- 
difference to  the  rights  of  others  which  is  equivalent  to  an  intentional 
violation  of  them.'  The  court,  in  discussing  the  question,  says: 
*  "Gross  n^ligence"  is  a  relative  term.  It  is  doubtless  to  be  under- 
stood as  meaning  a  greater  want  of  care  dian  is  implied  by  the  term 
"ordinary  n^ligence;"  but  after  all  it  means  the  absence  of  die 
care  that  was  necessary  under  the  circumstances.  In  this  sense  the 
collision  in  controversy  was  the  result  of  gross  n^ligence,  because 
the  employees  of  the  company  did  not  use  the  care  that  was  re- 
quired to  avoid  the  accident;  but  the  absence  of  this  care,  whether 
called  gross  or  ordinary  n^igence,  did  not  authorize  the  jury  to 
visit  the  c(»npany  with  damages  bqrond  the  limit  of  compensation 
for  the  injury  actually  inflicted.  To  do  this  there  must  have  been 
some  willful  misconduct,  or  that  entire  want  of  care  which  would 
raise  the  presumption  of  a  conscious  indifference  to  consequences. 
Nothing  of  this  kind  can  be  imputed  to  the  persons  in  charge  of  the 
train,  and  the  court  therefore  misdirected  the  jury.'  Wood,  in  his 
notes  to  Addison  on  Torts  (vol.  2,  p.  646),  says:  *In  order  to  war- 
rant a  jury  in  giving  vindictive  damages,  something  more  than  mere 
unlawfulness  must  be  shown.  There  must  be  evidence  either  of 
malice,  fraud,  wantonness,  or  oppression.  The  act  must  have  been 
done  under  such  circtunstances  as  show  a  disregard  for  the  rights  of 
others,  or  an  intention  to  set  at  defiance  the  legal  rights  of  others, 
or  the  ordinary  obligations  of  society.'  Under  these  rules,  which 
seem  to  us  to  be  sound,  we  do  not  think  the  evidence  of  n^ligence 
in  this  case  was  sufficient  to  authorize  the  court  to  charge  the  jtuy 
that  they  might  find  punitive  damages.  Even  if  it  was  we  would 
stUl  hold,  under  the  rulings  of  this  court,  that  the  charge  of  the  trial 
judge  was  erroneous."  The  judge  charged  that  exemplary  damages 
might  be  given  as  a  punishment  of  the  railroad  company,  while  the 
Code  says,  they  may  be  given  "to  deter  the  wrong-doer  irom  re- 
peating the  trespass."    Cited,  119/149;  132/149. 

To  authorize  the  imposition  of  punitive  or  exemplary  damages 
there  must  be  evidence  of  willful  misconduct,  malice,  fraud,  wanton- 
ness, or  oppression,  or  that  entire  want  of  care  which  would  raise 
the  presumption  of  a  conscious  indifference  to  consequences.  Un- 
der the  facts  disclosed  by  the  record,  it  was  error  to  charge  upon 
the  subject  of  such  damages.  Cobb,  J.,  said:  "Mere  negligence 
can  never  amount  to  such  aggravating  circumstances  as  to  warrant 
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the  imposition  of  such  damages;  and  this  is  true  though  the  neg- 
ligence be  gross.  This  was  ruled  in  Liddell,  supra,  a  leading  case 
on  the  subject.  The  authorities  approved  in  that  case  show  the  rule 
to  be,  that,  to  justify  the  imposition  of  exemplary  damages,  'there 
must  have  been  some  wilful  misconduct  or  that  entire  want  of  care 
which  would  raise  the  presumption  of  a  conscious  indifference  to 
consequences;'  and  that  'there  must  be  evidence  either  of  malice, 
fraud,  wantonness,  or  oppression.'"  O'Bryan,  119/147.  Cited, 
119/298;  125/358;  127/132;  128/398;  129/666;  132/816;  3  G. 
A.  142.    To  the  same  effect,  Sowell,  3  G.  A.  142. 

In  Harden,  101/263,  the  plSntiff  held  a  ticket  to  Reeves  Station. 
She  was  carried,  against  her  wish,  to  a  station  two  miles  beyond 
Reeves  Station.  It  was  held  that  in  an  action  instituted  for  the 
recovery  of  damages  for  the  commission  of  a  mere  n^ligent  tort, 
which  involves  no  actual  physical  invasion  of  one's  rights  of  person 
or  property,  but  which  consist  in  the  omission  to  perform  a  private 
duty  springing  out  of  the  relation  of  carrier  and  passenger,  the 
iM-each  of  which  results  in  damage  to  the  person  to  whcnn  that  duty 
is  owing,  the  law  of  trespass  is  not  involved;  and  it  is  therefore 
error  in  such  a  case  for  the  trial  judge  to  give  in  charge  to  the  jury 
that  portion  of  §  4503  (3906)  of  the  Code  which  provides  as  fol- 
lows, "either  to  deter  the  wrong-doer  from  repeating  the  trespass, 
or  as  compensation  for  the  wounded  feelings  of  the  plaintiff;"  but 
upon  the  trial  of  such  a  case  it  is  proper  to  give  in  charge  to  the 
jury  that  portion  of  the  section  of  the  Code  above  referred  to  which 
precedes  the  words  above  quoted.  Atkinson,  J.,  said:  "It  can  not 
in  any  just  sense  be  said  that  a  mere  negligent  omission  upon  the 
part  of  a  carrier  to  stop  its  train  at  a  given  point,  to  which  it  has 
undertaken  to  transport  a  passenger,  is  a  trespass  against  such  pas- 
senger. The  word  'trespass'  embraces  only  that  class  of  torts  which 
involves  a  violent,  unlawful,  physical  invasion  of  one's  right  of  per- 
son or  property;  and  this  classification  necessarily  excludes  those 
acts  of  one  person  resulting  in  injury  to  another  which  arise  from 
a  mere  omission  to  perform  a  duty  imposed  upon  the  party  bound 
to  perform  by  the  terms  of  a  contract  entered  into  between  them. 
If,  then,  the  injury  complained  of  consists  of  a  mere  omission  to 
perform  such  a  duty,  it  can  not,  in  any  just  sense,  be  said  that  the 
person  complained  against  has  committed  a  trespass  upon  the  per- 
scm  of  the  other;  and,  if  no  trespass  has  been  committed,  surely  the 
court  is  not  authorized  to  give   in   charge  a  provision  of  the.  law 
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which  is  designed  to  authorize  the  impositi<xi  of  additional  damages 
by  way  of  deterring  the  wrong-doer  from  the  commission  of  a 
trespass  only.  There  are  cases  of  e3q>ulsion  frcMn  raih-oad-trains 
which  involve,  not  only  the  breach  of  the  contract  of  passenger* 
carriage,  but  likewise  the  imlawful  invasion  of  the  personal  rights 
of  the  passenger  in  forcibly  expelling  him  from  the  train.  Such 
was  the  case  of  Head,  and  in  such  a  case  it  is  entirely  proper  for 
the  court  to  give  in  charge  to  the  jury,  not  only  that  portion  of  the 
section  of  the  Code  above  referred  to,  which  authorizes  the  jury  to 
assess  additional  damages  to  deter  the  wrong-doer  from  repeating 
the  trespass,  but  likewise  authorizes  them  to  give  additional  dam- 
ages as  compensation  for  the  wounded  feelings  of  the  plaintiff. 
The  facts  of  the  present  case,  if  the  testimony  of  the  plaintiff  is  to 
be  believed — and  this  we  take  as  true — ^the  jury  having  found  in 
her  favor,  make  a  case  of  a  mere  negligent  omission  properly  to 
perform  the  contract  of  passenger-carriage,  resulting  in  inconven- 
ience to  the  passenger,  and  in  personal  injuries  received  by  her  in 
attempting  to  alight  from  the  train.  The  acts  of  the  defendant 
were  acts  of  omission  only.  No  trespass,  in  a  legal  sense,  was  com- 
mitted upon  the  perscm  of  the  plaintiff;  and  we  are  therefore  fully 
persuaded  that  the  instruction  given  to  the  jury  by  the  trial  judge 
which  is  above  criticised  was  entirely  unwarranted  by  the  evidence." 
Cited,  105/317.    This  case  again,  107/379. 

In  Bryant,  105/316,  two  young  ladies,  who  had  purchased  tickets 
to  a  flag-station  called  Hamlet  were  carried  beyond  that  staticxL 
They  left  the  train  at  the  next  station.  They  sued  for  damages  and 
it  was  held  that,  in  an  action  for  damages  growing  out  of  a  In'eadi 
of  contract  of  carriage  entered  into  between  a  passenger  and  a  rail- 
way company,  it  was  error  to  give  in  charge  to  the  jury  §  4503 
(3906)  of  the  Code.    Cited,  118/173;  119/149. 

In  an  action  for  damages  for  a  personal  injury,  based  on  n^- 
ligence  alone,  and  in  which,  under  the  pleadings  and  evidence,  no 
question  of  wilfulness,  wantonness,  malice,  oppressicm,  or  conscious 
indifference  to  consequences  is  involved,  it  is  error  to  charge  that 
"In  every  tort  there  may  be  aggravating  circumstances  either  in  the 
act  or  the  intention,  and  in  that  event  the  jury  may  give  additional 
damages  either  to  deter  the  wr<xig-doer  frcwn  repeating  the  tres- 
pass or  as  compensation  for  the  wounded  feelings  of  the  plaintiff." 
Lumpkin,  J.,  said :  "A  failure  to  comply  with  a  statutory  require- 
ment as  to  the  giving  of  a  signal  or  the  taking  of  some  precaution 
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in  connection  with  railway  crossings,  and  which  merely  raises  the 
standard  of  diligence,  is  different  from  disobedience  of  a  statute  in 
regard  to  something  which  is  malum  in  se.  Whether  the  terms  'wil- 
ful or  wanton  negligence,'  which  are  sometimes  employed,  be  accu- 
rately used  or  not,  they  do  not  mean  that  mere  negligence  alone,  as 
a  rule,  authorizes  charges  on  the  subject  of  exemplary  and  punitive 
damages.  See,  on  the  general  subject,  4  Elliott  on  Railroads,  §  1801 
and  notes;  1  Thomp.  Neg.,  §  22;  Ala.  Great  So.  R.  Co.  v,  Moorer, 
110  Ala.  742,  744  (22  So.  900) ;  Parker  v.  Penn.  R.  Co.  134  Ind. 
673  (34  N.  E.  504,  23  L.  R.  A.  552)."    Davis,  132/812. 

In  an  action  for  damages  against  a  railroad  company,  for  injuries 
sustained  by  reason  of  the  negligent  running  of  the  defendant's 
locomotive  and  train  of  cars,  wherein  damages  are  claimed  for 
physical  pain  and  suffering,  and  also  for  inability  to  labor  occa- 
sioned by  such  injuries,  as  well  as  for  the  cost  of  medicine  and 
other  expenses,  it  is  erroneous  for  the  court  to  charge,  without 
qualification,  that:  "In  every  tort  there  may  be  aggravating  cir- 
cumstances, either  in  the  act  or  in  the  intention,  and  in  that  event 
the  jury  may  give  additional  damages,  either  to  deter  the  wrong- 
doer from  repeating  the  trespass  or  as  compensation  for  the 
wounded  feelings  of  the  plaintiflF.  In  some  torts  the  entire  injury 
is  to  the  peace  and  happiness  of  the  plaintiff.  In  such  cases  no 
measure  of  damages  can  be  prescribed,  except  the  enlightened  con- 
science of  the  jury."    O'Bryan,  supra,  and  cit.  McLendon,  119/297. 

In  Hill,  125/354,  Fish,  C.  J.,  said:  "Under  the  uncontradicted 
evidence,  the  plaintiff  and  his  team,  at  the  time  it  was  frightened, 
were  within  fifteen  or  twenty  feet  of  the  railroad  track  on  which 
defendant's  engine  was  running.  There  were  no  cars  then  attached 
to  the  engine,  and  it  was  running  backwards  towards  plaintiff's 
team,  which  was,  relatively  to  the  engine,  on  the  engineer's  side, 
and  the  team  was  going  towards  the  engine.  The  plaintiff  and  an- 
other witness  testified  that  the  engineer  was  looking  directly  to- 
wards the  plaintiff  and  his  team  and  saw  his  peril,  when  the  engi- 
neer caused  the  alleged  unusual  and  unnecessary  noises  to  be  made 
by  the  engine  and  the  steam  and  smoke  to  escape,  which  frightened 
the  team.  There  was,  therefore,  ample  evidence  to  authorize  the 
instructions  on  the  subject  of  punitive  damages,  for  the  jury  might 
have  found,  from  this  evidence,  that  the  acts  of  the  engineer  were 
unnecessary,  wanton,  and  malicious."  See  O'Bryan.  It  was  held 
that  the  charge  as  to  punitive  damages  was  not  without  evidence 
to  authorize  it. 
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When,  in  the  trial  of  an  action  against  a  raibt)ad  compsjiy,  it 
appears  that  the  plaintiff,  who  was  a  passenger,  was  pushed  by  the 
conductor  from  a  train  which  was  in  motion,  though  moving  slowly, 
at  a  station  at  which  he  did  not  desire  to  alight,  and,  as  a  result, 
he  sustained  injury,  an  instruction  to  the  jury  on  the  subject  of 
punitive  damages  was  not  inappropriate.  Cobb,  J.,  said:  "While 
the  plaintiff  does  not  in  terms  say  diat  he  suffered  both  in  body  and 
in  mind,  he  does  recount  the  circumstances  under  which  be  was 
pushed  from  the  train,  and  states  that  he  suffered  much  pain  at 
the  time  of  the  injury  and  thereafter,  and  still  suffers  pain.  While 
it  might  l)e  said  that  his  language  refers  merely  to  physical  pain,  yet 
when  the  circumstances  under  which  he  was  injured  are  ccmsid- 
ered,  it  is  necessarily  to  be  inferred  that  the  pain  suffered  by  him 
was  both  mental  and  physical.  The  character  of  the  injury,  the 
circumstances  under  which  it  was  inflicted,  and  the  positive  evi- 
dence of  the  plaintiff  that  he  suffered  pain,  were  all  before  the  jury; 
and  we  think  this  was  sufficient  to  authorize  a  charge  on  both  mental 
and  physical  suffering."    Potts,  128/397. 

696.  Subject  continued. 

In  Hardage,  93/457,  it  was  held  that  in  an  action  by  a  married 
woman  against  a  common  carrier  for  wrongful  expulsion  frcHn  a 
car,  §  4503  (3906)  of  the  Code  may  apply,  both  in  letter  and  in 
spirit.  Bleckley,  C.  J.,  said :  "According  to  the  plaintiff's  evidence, 
her  fare  had  been  paid  for  a  passage  to  the  end  of  the  line.  She 
and  her  infant  were  both  sick.  They  were  put  off  by  the  conductor, 
without  any  reason  or  justification  whatever,  before  the  end  of  the 
line  was  reached,  and  when  it  was  about  a  mile  distant.  It  does 
not  appear  what  the  conductor's  intention  was,  but  the  act  itself  was 
an  outrage.  It  was  a  gross  violation  of  the  duty  of  the  carrier,  and 
a  gross  disregard  of  the  rights  of  the  passenger." 

In  Harden,  101/269,  Atkinson,  J.,  said:  "Head's  case  involved, 
not  only  the  breach  of  the  contract  of  passenger-carriage,  but  like- 
wise the  unlawful  invasion  of  the  personal  rights  of  the  passenger 
in  forcibly  expelling  hun  from  the  train,  and  in  such  a  case  it  is 
proper  for  the  court  to  give  in  charge,  not  only  that  portion  of 
§  4503  (3906)  of  the  Code  which  authorizes  the  jury  to  assess 
additional  damages  to  deter  the  wrong-doer  from  repeating  the  tres- 
pass, but  likewise  authorizes  them  to  give  additicmal  damages  as 
compensation  for  the  wounded  feelings  of  the  plaintiff."  Cited, 
105/317. 
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In  Brauss,  70/368,  plaintiff  and  his  wife  entered  a  street-car,  and 
presented  to  the  conductor  tickets  entitling  them  to  ride  to  their 
point  of  destination.  Plaintiff  informed  the  conductor  where  he 
wished  to  go.  Between  the  beginning  and  the  end  of  the  journey 
it  was  necessary  for  plaintiff  to  be  transferred  frcMn  one  car  to  an- 
other, and  he  was  transferred  personally  by  the  conductor  of  the 
first  car,  but  was  given  no  transfer-ticket,  ncM*  did  he  know  that  one 
was  necessary.  Subsequently  the  conductor  of  the  second  car  called 
for  a  transfer-ticket  or  another  payment  of  fare,  and  in  default 
thereof  ejected  the  plaintiff  and  his  wife,  requiring  them  to  get  off 
the  car  in  the  mud  a  short  distance  from  the  street-crossing,  and  in 
the  presence  of  a  number  of  people.  The  conductor's  manner  was 
"very  short."  There  were  about  thirty  people  in  the  car,  and  plaintiff 
testified,  over  objection,  that  he  was  much  ashamed  and  wounded 
in  his  feelings  when  required  to  leave.  There  was  no  averment  of 
special  damage,  nor  was  any  actual  damage  shown.  A  nonsuit  was 
moved  on  the  ground  that  the  action  was  one  ex  contractu  with  no 
actual  damages  shown.  It  was  held  that  it  was  not  a  suit  to  en- 
force a  contract.  That  it  was  a  tort  founded  upon  a  contract;  that 
the  case  made  was  ont  authorizing  exemplary  damages  in  a  suit 
against  the  company,  and  that  testimony  of  the  plaintiff  that  his 
feelings  were  hurt  was  properly  admitted.  Hall,  J.,  said:  "This 
provision  of  our  Code  is  as  applicable  to  the  conductors  of  street- 
cars as  to  the  conductors  of  railways.  It  is  comprehensive  in  its 
terms,  and  embraces  every  tort  of  every  character  and  description, 
committed  by  every  kind  of  wrong-doer,  and  visits  upon  the  of- 
fender exemplary  damages,  or  damages  to  compensate  for  wounded 
feelings."    Cited,  75/202;  77/681 ;  120/286;  6  G.  A.  373. 

In  Head,  79/358,  the  declaration  alleged  that  the  plaintiff  con- 
tracted with  defendant,  through  its  agent  at  Tallapoosa,  Georgia, 
to  be  carried  and  returned  from  that  town  to  New  Orleans,  re- 
ceiving a  round-trip  ticket.  Owing  to  some  mistake  in  signing  and 
stamping  the  ticket  by  the  agent,  return  passage  on  it  was  refused 
by  defendant's  agents.  Plaintiff  complied  with  every  part  of  his 
agreement,  and  the  irregularity  in  the  tickets  was  entirely  due  to  the 
wrongful  conduct  of  the  agent  at  Tallapoosa.  He  presented  the 
ticket  to  the  conductor,  who  refused  to  take  it,  notwithstanding 
plaintiff's  statement  that  its  irregularity  was  through  the  fault  of 
the  agent  at  Tallapoosa.  The  conductor  stopped  the  train  and 
forcibly  ejected  the  plaintiff.    The  cars  were  filled  with  passengers, 
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and  plaintiff  was  greatly  troubled  and  his  feelings  injured  by  the 
forcible  expulsion  and  the  rejection  of  his  ticket  The  court  charged 
the  jury  that  the  plaintiff  could  only  recover  his  actual  damages. 
It  was  held  that  an  action  on  the  case  by  a  passenger  against  a  rail- 
road company  for  wrongfully  expelling  him  from  the  train  with 
force  and  violence,  though  the  declaration  allege  a  contract  of  car- 
riage, is  not  for  breach  of  the  contract,  but  for  a  tort  by  Iw^ach  of 
duty,  and  punitive  as  well  as  actual  damages  are  recoverable  if  the 
circumstances  of  the  particular  case  warrant  such  recovery.  Bleck- 
ley, C.  J.,  said:  "Where  the  plaintiff  has  a  contract  with  the  de- 
fendant which  generates  a  relation  attended  witfi  a  puWic  duty,  he 
has  his  option  to  bring  assumpsit  for  the  breach  of  the  contract, 
or  case  for  the  breach  of  duty.  Here  the  plaintiff  brought  a  proper 
action,  the  contract  being  set  out  merely  as  inducement,  with  a  view 
to  raise  the  relation,  the  stress  of  the  action  being  put  upon  his  ex- 
pulsion from  the  train,  which,  if  wrongful,  was  not  only  a  breach 
of  the  contract,  but  a  violation  of  a  public  duty  by  a  common  car- 
rier. Wounding  a  man's  feelings  is  as  much  actual  damage  as 
breaking  his  limbs.  The  difference  is  that  one  is  internal  and  the 
other  external;  one  mental,  the  other  physical.  In  either  case  the 
damage  is  not  measurable  with  exactness.  There  can  be  a  closer 
approximation  in  estimating  the  damage  to  a  limb  than  to  the  feel- 
ings; but  at  last  the  amount  is  indefinite.  The  jury  would  have  a 
much  wider  discretion  in  dealing  with  feelings  than  with  an  external 
injury.  At  common  law,  compensatory  damages  include,  upcm  prin- 
ciple, and  I  think  upon  authority,  salve  for  wounded  feelings;  and 
our  Qxie  has  no  purpose  to  deny  such  damages  where  the  common 
law  allowed  them.  And  suppose  we  call  the  damages  punitive,  they 
are  recoverable  in  such  a  tort  as  this  if  the  circumstances  were  ag- 
gravated either  in  the  act  or  in  the  intention.  Olds,  infra.  Putting 
a  man  off  a  train  wrongfully  is  a  high-handed  measure."  Cited, 
84/417;  101/269;  102/476;  116/625;  120/285;  130/697;  2  G.  A. 
851. 

A  railroad  company  is  liable  in  damages  for  an  injury  to  the 
feelings  and  sensibilities  of  a  passenger,  caused  by  his  wrongful  ex- 
pulsion from  one  of  its  cars,  though  such  passenger  may  not  have 
received  any  physical  injury  thereby.  Mabry,  116/624.  Cited, 
130/697. 

Punitive  damages  are  recoverable  in  an  action  against  a  rail- 
way company  by  a  passenger,  where  the  evidence  shows  that  he  was, 
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without  justification  or  excuse,  forcibly  expelled  from  its  train  by 
the  conductor  or  other  employees  in  charge  thereof.  O'Quin, 
124/357. 

In  Dunn  v.  Western  Union  Telegraph  Co.  et  al.,  2  G.  A.  845,  it 
was  held  that  every  public-service  company  owes  to  such  members 
of  the  general  public  as  have  occasion  to  transact  with  it  the  busi- 
ness it  is  accustomed  to  perform  the  duty  of  affording  them  safe 
and  decent  access  to  the  office  or  other  place  where  such  transac- 
tions are  to  be  had.  It  must  see  that  those  members  of  the  public 
who  come  to  the  usual  and  appointed  place  to  deal  with  it  are  ac- 
corded respectful  treatment  A  breadi  of  this  duty,  whereby  in- 
jury results  to  a  person  lawfully  and  properly  attempting  to  deal 
with  it,  is  actionable.  A  tel^^ph  company  is  a  public-service  cor- 
poration. If  a  person  enters  a  telegraph  office  with  the  intention 
of  delivering  a  message  for  transmission,  and,  without  provocation, 
the  agent  in  charge  of  the  crfHce  orders  him  out,  and  insults  and 
humiliates  him  by  abusive  language,  a  cause  of  action  against  the 
tel^[raph  company  arises  in  favor  of  such  person.  While  mental 
suffering,  unaccompanied  by  injury  to  purse  or  person,  affords  no 
basis  for  an  action  predicated  upon  wrongful  acts  merely  negli- 
gent, yet  such  damages  may  be  recovered  in  those  cases  where  the 
I^aintiff  has  suffered  at  the  hands  of  the  defendant  a  wanton,  vol- 
untary, or  intentional  wrong  the  natural  result  of  which  is  the  cau- 
sation of  mental  suffering  and  wounded  feelings.  Powell,  J.,  said: 
"That  damages  for  mental  suffering  are  compensatory  in  character 
can  hardly  be  open  to  question.  Wounding  a  man's  feelings  is 
as  much  actual  damage  as  breaking  his  limbs.  The  difference  is 
that  one  is  internal  and  the  other  external;  the  one  mental,  the 
other  physical.  Head,  79/358,  360;  Smith  v.  Overby,  30/241. 
Such  damages  may  in  the  very  nature  of  things  be  just  as  proxi- 
mately and  naturally  the  consequence  of  the  defendant's  wrong  as 
any  other  damage;  so  that  there  is  no  Intimate  objection  to  their 
allowance  for  any  lack  of  this  element.  Of  course  there  may  be 
cases  where  mental  suffering  is  not  a  proximate  and  natural  result 
of  an  injury,  but  this  is  true  as  to  any  other  form  of  damage.  Nor 
can  it  be  justly  said  that  an  allowance  for  mental  suffering  is  any 
more  speculative  or  conjectural  than  damages  for  physical  pain  and 
suffering.  Those  cases  which  preclude  recovery  of  damages  for 
mental  suffering,  when  no  other  injury  is  shown,  can  not  fairly  rest 
on  any  of  these  grounds;  but  must  be  based  upon  the  theory  pre- 
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sented  by  Allen,  J.,  in  the  case  of  Spade  v.  Lynn,  etc,  R.  168  Mass* 
285,  that  the  rule  is  purely  arbitrary,  though  actually  existent  in 
certain  classes  of  cases.  See  also  HcHnans  v.  Boston  Elevated  Ry« 
Co.,  180  Mass.  456,  wherein  the  court,  throuj^  Holmes,  J.,  says 
that  the  rule,  being  arbitrary,  is  not  to  be  extended.  This  arfxtrary 
rule  is  generally  implied  only  to  those  cases  where  the  injury  b  the 
result  of  mere  neglect.  The  leading  case  of  Cha{nnan  v.  Western 
Union  Td.  Co.,  SS/763,  as  well  as  the  cases  which  have  foUowed 
it,  puts  this  State  in  line  with  those  that  hold  that  in  actions  on 
account  of  wrongs  merely  n^ligent,  mental  su£Fering  unacconya- 
nied  by  other  injury  can  not  be  the  basis  of  a  recovery.  Those 
courts,  however,  who  assert  this  doctrine  even  most  strenuously, 
do  not  extend  its  aiq>lication  to  those  intentional  injuries  of  which 
insult,  humiliation,  and  mental  suffering  are  the  natural  consequences. 
As  Allen,  J.,  in  the  Spade  case,  supra,  sa3rs:  "It  is  hardly  nec- 
essary to  add  that  this  decision  does  not  reach  those  classes  of  ac- 
tions where  an  intention  to  cause  mental  distress  or  to  hurt  the  feel- 
ings is  shown  or  is  reasonably  to  be  inferred.'  By  this  distinction, 
there  can  be  seen  between  the  case  of  Chapman  v.  Telegraph  Com- 
pany, supra,  and  that  of  Code,  102/474,  a  clear,  logiod  discrim- 
ination. The  holding  in  the  Cole  case  is  undoubtedly  the  law,  and 
is  unequivocally  supported  by  authority.  There  a  railway  conductor 
intenticmally  and  wantonly  insulted  a  passenger,  not  by  using 
slanderous  language  to  him,  as  the  court  intimates  in  the  opinion 
(for  the  language  was  not  per  se  slanderous,  and  there  were  na 
allegations  stating  it  to  be  so  for  any  special  reason),  but  by  using 
to  him  insulting  and  humiliating  language.  The  whole  injury  was 
to  the  plaintiff's  feelings.  The  court  says  that  case  is  distinguish- 
able from  the  Chapman  case ;  and  it  is ;  not  because  the  plaintiff  in 
the  Cole  case  was  slandered,  but  because  that  was  an  action  upcm 
a  malicious  and  intenticmal  tort,  the  other  upon  a  merely  negli- 
gent though  wrongful  omission.  See  Watson  on  Damages, 
§  399;  Burdick,  Law  of  Torts,  101;  Wilkinsons.  Downtown 
[1897],  2  Q.  B.  57  (wherein  a  recovery  was  upheld  in  favor  of  a 
wife  for  mental  shock  on  account  of  defendant's  falsely  and  ma- 
liciously telling  her  that  her  husband  had  been  seriously  wounded) ; 
Rice  V.  Rice,  104  Mich.  371  (where  a  recovery  by  a  wife  for  men- 
tal suffering  occasioned  by  the  alienation  of  her  husband's  affections 
was  held  proper,  though  no  financial  loss  in  the  matter  of  supp<M:t 
was  shown).  See  also  Barber  v.  Reese,  60  Miss.  906;  Ccmklin  v. 
Thompson,  29  Barb.  (N.  Y.)  218." 
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406.    ''Punisliing  the  defendant"  and  ''jnstice  and  the  pub- 
lic good"  shonld  be  omitted  in  charging  the  jury. 

In  Ratteree  v.  Chapman,  79/574,  the  court  charged  the  jury: 
^1f  you  believe  from  the  evidence  that  the  defendant,  without  prov- 
ocation, assaulted  and  beat  the  plaintiff,  as  charged  in  the  declara- 
tion, and  that  such  assault  was  a  malicious,  wanton,  and  aggravated 
one;  and  if  the  jury  believe,  from  the  evidence,  that  justice  and 
the  public  good  require  it — ^then  the  law  is  that  the  jury  are  not 
•confined  in  their  verdict  to  the  actual  damage  proved,  but  they  may 
give  exemplary  damages,  not  only  as  a  compensation  for  the 
wounded  feelings  of  the  plaintiff,  but  to  punish  the  defendant,  and 
to  deter  others  from  the  commission  of  like  offenses."  Simmons,  J., 
said:  "This  charge  was  error  because  the  jury  had  nothing  to  do 
with  'public  good,'  and  had  no  right  to  so  punish  defendant  by 
their  verdict  as  to  'deter  others'  than  the  defendant  'from  the  com- 
mission of  like  offenses.'  We  think  the  exception  made  to  this 
•charge  is  well  taken.  Whatever  may  have  been  the  dispute  among 
text-writers  and  courts  heretofore  as  to  this  question  under  con- 
sideration, the  l^slature  has  settled  it  in  this  State.  It  declares 
that  in  torts,  when  there  are  aggravating  circumstances,  the  jury 
may  give  additional  damages,  either  to  deter  the  wrong-doer  from 
repeating  the  trespass,  or  as  compensation  for  the  wounded  feelings 
of  the  plaintiff.  The  judge,  in  his  charge,  did  not  confine  the  jury 
to  the  objects  set  out  in  the  Code,  but  allowed  them  to  consider 
whether  'justice  and  the  public  good'  required  additional  damages, 
not  only  to  deter  the  defendant  from  hereafter  repeating  the  tres- 
I)ass,  but  'to  deter  others  from  the  commission  of  like  offenses.' 
In  our  opinion,  this  was  putting  a  heavier  burden  on  the  defendant 
than  our  law  authorizes.  This  court  reversed  the  court  below  upon 
a  similar  ground  to  this,  and  said:  'It  is  best  that  the  law  of  the 
case,  when  expressed  in  the  Code,  be  given  as  expressed  in  charge 
to  the  jury.'  "    Cited,  85/496. 

607.    Onns  is  on  the  plaintiff,  and  when  thii  section  shonld 
be  given  in  charge. 

The  onus  is  on  the  plaintiff  to  prove  aggravating  circumstances 
in  order  to  entitle  him  to  have  this  section  given  in  charge,  and  it 
should  not  be  done  where  there  is  no  evidence  of  aggravating  cir- 
cumstances in  the  act  or  intention,  or  gross  negligence.  But  where 
^ere  was  proof  of  brutal  and  inhuman  conduct  on  the  part  of  the 
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agent  of  the  railroad  company  and  of  his  employment  by  the  com- 
pany several  days  after  the  transaction,  the  section  was  properly 
given  in  charge.  The  prompt  discharge  of  such  an  agent  by  the 
company  upon  being  advised  of  his  conduct,  and  the  repudiation  of 
his  act  would  exclude  altogether  the  right  of  the  plaintiflF  to  recover 
additional  damages  "to  deter  the  wrong-doer  from  repeating  the 
trespass,"  but  would  not  prevent  the  jury  from  giving  additional 
damages,  "as  compensation  for  the  wounded  feelings  of  the  plain- 
tiflF."   Turner,  72/292.    Cited,  75/56;  102/476;  103/126. 

In  an  action  to  recover  damages  for  a  personal  injury,  it  is 
error  requiring  a  new  trial  for  the  court  to  instruct  tfie  jury  as  to 
the  right  of  a  plaintiflF  to  recover  punitive  damages  where  the  tort 
complained  of  is  accompanied  by  aggravating  circumstances,  when 
the  evidence  does  not  warrant  a  charge  on  this  subject  Evans,  J., 
said :  "Had  the  manner  of  the  plaintiflF  been  more  gentle  it  is  not 
improbable  that  the  conductor  would  have  been  civil,  if  not  equally 
courteous.  If,  as  seans  to  be  true,  it  'was  the  plaintiflF's  fault  that 
the  conductor  was  out  of  tune,'  the  former  can  not  ccxnplain  of  dis- 
respectful treatment  by  the  latter.  Peavy,  supra,  A  conductor  has 
been  judicially  recognized  as  human.  Shropshire,  101/36.  And  this 
court  is  conmiitted  to  the  doctrine  that  if  a  passenger  is  himself 
responsible  for  exciting  the  anger  of  an  agent  or  employee  of  a 
railway  company,  whereby  he  is  for  the  time  being  unfitted  for 
performing  the  exacting  duties  he  owes  to  his  employer  with  re- 
spect to  his  treatment  of  passengers,  the  company  can  not  be  held 
accountable  for  improper  conduct  on  the  part  of  its  servant.  Motes, 
117/923,  933,"  Mason,  123/773.  Cited,  126/61.  Reviewed  and 
modified,  135/741. 

698.    When  company  is  liable  for  servant's  acts. 

If  a  tortious  act  of  a  servant  or  agent  be  such,  when  committed 
in  the  business  of  the  ccxnpany  and  within  the  scope  of  the  serv- 
ant's employment,  as  would  have  subjected  the  servant  to  exem- 
plary or  vindictive  damages  had  he  been  sued  as  principal,  the  com- 
pany will  be  responsible  for  like  damages,  when  it  is  sued  for  such 
misconduct  in  its  business.  Gasway,  58/216.  Cited,  70/380;  72/294; 
86/314;  102/476. 
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609.    If  the  jnry  may  reasonably  find  there  were  aggravat- 
ing drcnniBtanceB,  damages  may  be  increased. 

In  Drysdale,  51/644,  it  appeared  that  there  was  a  lumber-train 
loaded  with  lumber.  It  had  a  standard  so  forced  out  of  an  erect 
position  that  it  reached  a  passenger-train  as  it  passed  and  broke 
plaintiflF's  arm.  He  was  trjring  to  close  a  window  in  the  ordinary 
and  usual  manner  and  there  was  some  conflict  in  the  testimony  as 
to  whether  his  arm  projected  out  of  the  window.  The  agent  in 
charge  of  the  freight-train  had  observed  the  standard,  but  thought 
the  cars  could  pass.  It  was  held  that  when  the  jury  may,  from  the 
evidence,  reasonably  find  that  there  were  any  aggravating  circum- 
stances, such  as  gross  negligence  in  the  act  whereby  the  injury 
was  inflicted,  they  may  increase  the  damages  beyond  a  mere  com- 
pensation for  the  injury  done,  and  in  such  a  case,  where  the  judge 
who  tries  it,  refuses  a  new  trial,  the  damages  given  must  be  grossly 
excessive  before  the  Supreme  Court  will  interfere.    Cited,  72/296. 

700.    Qlnstrations  of  the  principles. 

Where  a  passenger  on  a  railroad-train,  who  had  delivered  his 
ticket  to  the  conductor,  was  subsequently  ejected  by  the  latter,  who 
took  him  by  the  arm,  led  him  to  the  platform,  and  he  thereupon  got 
oflF,  although  this  was  done  kindly,  and  he  did  not  resist  so  as  to  re- 
quire violence,  yet  the  jury  might  find  exemplary  damages.  The  in- 
convenience, insult  in  the  presence  of  fellow  passengers  and 
wounded  feelings  of  the  person  ejected  could  be  considered  by  the 
jury.  Jackson,  C.  J.,  said :  "AH  was  done  kindly,  but  by  the  com- 
manding authority  of  the  conductor.  The  passenger  lost  nothing  by 
not  resisting  and  requiring  force  to  eject  him.  On  the  contrary,  he 
was  right  to  yield  to  authority  and  throw  himself  for  remuneration 
upon  Ae  law.  Of  course,  rude  and  violent  conduct  would  be  a  cir- 
cumstance to  demand  increase  of  damages  against  the  company,  but 
more  than  actual  damage  is  recoverable  for  the  act  of  putting  oflf, 
by  the  mere  moral  force  of  authority,  a  passenger  who  had  a  ticket 
and  was  entitled  to  ride  to  Lithonia,  before  he  got  there."  Homer, 
73/251.  Cited,  79/648;  86/644;  88/775;  105/317;  124/359;  6  G. 
A.  373. 

The  plaintiff  purchased  at  night  from  the  agent  of  the  railroad 
company  a  ticket  for  passage  over  its  road  to  Atlanta,  paying  for 
the  same.  When  called  upon,  she  presented  this  ticket  to  the  con- 
ductor, but  it  appearing  to  be  for  passage  to  Asheville,  North  Caro- 
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Una,  he  decHned  to  allow  her  to  proceed.  She  stated  to  him  the 
circumstances  mider  whidi  she  bought  the  tidcet,  and  the  fact  that 
her  trunk  had  been  checked  to  Atlanta  on  it  (which  he  subsequently 
ascertained  for  himself)  and  that  she  had  no  mcxiey  with  whidi  to 
pay  fare ;  but  he  ejected  her  from  the  train  at  a  station  where  there 
were  no  accommodations,  and  from  which  she  had  to  walk  about 
two  and  a  half  miles  to  secure  a  place  to  lodge.  She  was  an  old  and 
infirm  colored  woman,  in  bad  health,  and  going  to  Atlanta  on  account 
of  her  husband's  death.  Held,  a  verdict  in  her  favor  for  $1,000 
damages  was  neither  contrary  to  law  or  evidence,  nor  excessive. 
The  plaintiff  having  aiq>lied  for  the  proper  ticket,  was  entitled  to 
rely  upon  the  one  delivered  to  her  by  the  agent  as  the  proper  one, 
without  examining  it,  there  being  no  intervening  circumstances  re- 
quiring her  to  do  so.  The  evidence  was  sufficient  to  authorize  the 
giving  in  charge  of  §§  4503  (3906),  4504  (3907)  of  the  Code  on 
the  subject  of  aggravation  and  vindictive  damages.  Doughertys 
86/744,  Simmons,  J.,  dissenting.  Dis.,  120/915.  Cited,  124/359. 

In  Morse,  102/302,  in  concurring,  Lumpkin,  P.  J.,  said:  "Dough- 
erty's case,  supra,  certainly  goes  quite  as  far  as  any  court  should 
ever  go  in  holding  that  a  railroad  company  should  be  held  liable  in 
damages  for  ejecting  from  its  train  a  person  presenting  a  ticket 
upon  which  he  was  aiq>arently  not  entitled  to  ride.  There  the  plain- 
tiff had  not  entered  into  any  special  contract  with  the  company, 
but  had  simply  called  for  an  ordinary  ticket,  and  the  agent  had,  by 
mistake,  delivered  to  her  'a  wrong  ticket,*  which  she,  rel)ang  upon 
the  assumption  that  the  agent  understood  his  business,  accepted 
without  examination,  being  near-sighted  and  unable  to  read  without 
her  glasses,  which  she  did  not  know  whether  she  had  with  her  on 
that  occasion  or  not.  This  decision  has  not  escaped  criticism.  In 
9  Harv.  Law,  Rev.  353,  it  was  said:  'The  weight  of  authority  is 
against  it,  and  it  seems  to  have  no  foundation  in  principle.  It  in- 
volves a  misconception  of  the  true  character  of  a  railroad-ticket' 
And  see  42  Cent.  Law,  J.,  117," 

Where  a  person  called  for  a  ticket  between  two  named  points  on  a 
railroad,  paid  therefor,  and  received  frcwn  the  agent  a  ticket  which 
was  of  a  complicated  character  and  not  easily  understood  by  per- 
sons unfamiliar  with  its  use,  and  having  started  on  his  journey  on 
board  the  passenger-train  of  the  railroad,  was  ejected  by  the  con- 
ductor before  reaching  his  destination,  on  the  ground  that  the  ticket 
which  he  had  did  not  entitle  him  to  ride  between  those  points,  but  in 
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an  opposite  direction  from  his  starting-point,  he  was  entitled  to  re- 
cover damages  therefor.  He  had  a  right,  under  his  contract,  to  be 
on  the  cars  and  to  ride  the  distance  between  the  points  the  company 
engaged  to  carry  him.  He  was  entitled  to  proper  evidence  of  the 
contract  made  with  it,  and  his  failure  to  receive  it  was  no  fault  of 
his,  but  of  the  agent  issuing  the  ticket,  and  the  company  had  no  right 
to  eject  him  from  the  cars  because  of  the  want  of  such  evidence.  As 
to  these  matters,  the  agent  and  conductor  were  each  the  alter  ego  of 
the  company.  If  the  ejection  was  accompanied  by  circumstances  of 
aggravation,  such  as  the  use  of  terms  of  insult  and  villification  by 
the  conductor,  the  refusal  to  put  him  off  when  the  mistake  was  first 
discovered,  but  carrying  him  to  the  next  station,  from  which  point 
he  had  to  proceed  on  foot,  although  old  and  lame,  and  his  expul- 
sion in  the  presence  of  others,  he  would  be  entitled  to  recover  exem- 
plary damages;  and  a  verdict  finding  for  the  plaintifif  the  sum  of 
$1,000  was  not  so  excessive  as  to  require  the  grant  of  a  new  trial. 
Olds,  77/673.    Cited,  79/361;  86/644;  102/476. 

In  Bigelow,  68/219,  the  plaintiff  was  wrongfully  ejected  from  the 
car,  the  conductor  claiming  that  plaintiff's  ticket  had  expired,  when 
in  fact  it  had  not.  He  recovered  a  verdict  for  $1,750.  Speer, 
J.,  said:  "Whetfier  the  action  in  ejecting  plaintiff  was  a  tort  ac- 
companied with  aggravating  circumstances,  was  a  question  for  the 
jury,  and  exclusively  within  their  province  to  decide,  subject  of 
course  to  the  rule  that  they  are  not  influenced  by  'gross  mistake  or 
undue  bias.'  The  night  was  cold,  inclement  and  dark,  and  it  had 
been  raining  and  was  then  freezing.  Without  authority  of  law,  and 
in  violation  of  its  contract,  the  plaintiff,  an  old  man  sixty-five  years 
of  age,  was  put  off  the  cars,  between  the  hours  of  nine  and  eleven 
o'clock  at  night,  at  no  depot  or  stopping-place,  with  no  shelter  or 
accommodation  at  which  to  remain,  and  his  only  chance  was  to  fol- 
low the  track  of  the  railroad,  on  which  he  was  painfully  injured  by 
falling  through  a  trestle.  Taking  all  the  circumstances  together,  we 
are  not  prepared  to  say  that  the  damages  were  so  excessive  as  to 
justify  the  inference  of  gross  mistake  or  undue  bias  on  the  part  of 
the  jury.  The  plaintiff,  thus  ejected,  was  put  in  great  peril,  both  as 
to  life  and  limb,  and  under  all  the  circumstances  we  think  that  he 
should  be  properly  compensated  in  damages,  not  only  to  satisfy  his 
own  wrongs  and  injuries,  but  to  deter  the  wrong-doer  from  repeat- 
ing the  trespass."    Cited,  75/56. 

In  Condor,  75/51,  it  appeared  that  under  the  regulations  of  the 
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road  passengers  were  allowed  to  pass,  even  when  the  train  was  in 
motion,  from  one  car  to  another  whenever  it  was  required  by  a 
necessary  occasion,  or  whenever  the  passenger  saw  proper  to  do  so, 
either  for  his  convenience  or  pleasure.    The  plaintiflF  attempted  to 
pass  from  the  ladies'  car  to  another  car  to  get  his  baggage.    The 
brakeman  refused  to  allow  it    An  altercaticm  ensued  during  which 
the  plaintiff  was  assailed  with  coarse  and  vituperative  language  and 
blows  by  the  brakeman,  and  probably  by  the  conductor.    The  jury 
found  for  the  plaintiff  $1,000.    It  was  held  that  the  plaintiff  was 
entitled  to  recover  something  for  the  indignity  put  upon  him  by 
the  opprobrious  language  used,  and  by  the  assault  and  battery  in- 
flicted by  at  least  one  of  the  employees  of  the  company  while  he  was 
in  its  care,  and  entitled  to  its  protection,  as  a  passenger  in  its  case. 
Although  there  was  no  loss  of  time  and  no  hindrance  of  the  plainti£E 
in  the  pursuit  of  his  business,  and  although  there  was  no  considera- 
ble amount  of  physical  suffering  occasioned  him,  yet  he  was  sub- 
jected to  indignity,  his  feelings  were  outraged,  and  he  was  degraded 
in  the  eyes  of  his  fellow  passengers  by  being  assailed  with  coarse 
and  vituperative  language  and  blows  by  at  least  one  of  those  who 
owed  him  protection  and  kind  and  hospitable  treatment.    In  sudi 
a  case,  general  or  exemplary  damages  was  the  only  compensation 
he  could  recover  for  this  violation  of  his  rights,  and  the  measure  of 
such  damage  is  referred  by  express  law  to  the  enlightened  conscience 
of  an  impartial  jury.  It  does  not  appear  that  this  finding  was  so  ex- 
cessive or  exorbitant  as  to  show  that  the  jury  were  biased  'in  favor 
of  the  plaintiff  or  against  the  defendant,  or  that  they  misconceived 
their  powers  or  departed  from  their  duties.    Cited,  77/681 ;  102/476; 
103/126. 

In  Badenhoop,  6  G.  A.  371,  it  was  held  that  as  to  the  elements  of 
damages  recoverable  by  a  passenger  for  an  illegal  ejection  from  a 
street-car,  the  facts  of  this  case  bring  it  squarely  within  the  deci- 
sion of  the  Supreme  Court  in  Baker,  125/562  (54  S.  E.  639,  7 
L.  R.  A.  (N.  S.)  103,  114  Am.  St  R.  246).  Hill,  C.  J.,  said: 
"The  Supreme  Court,  in  Georgia  Railway  &  Electric  Co.  v.  Baker, 
125/562,  has  held  in  explicit  terms,  m  an  analogous  case,  that 
general  damages  may  be  recovered  as  for  an  'inexcusaUe  trespass,' 
even  though  there  be  no  aggravating  circumstances  in  connection 
with  the  expulsion;  that  in  such  a  case  the  damages  may  not  only 
be  compensatory,  but  punitive,  and  that  §  4503  (3906)  is  applicable 
to  the  facts.    This  decision  is  in  harmony  with  the  previous  de- 
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dsions  of  that  court  on  the  same  subject.  Homer,  73/251 ;  Eskew, 
86/641  (12  S.  E.  1061,  22  Am.  St.  R.  490) ;  Brauss,  70/368." 

701.  Other  conduct  alleged  as  matter  of  aggravation. 

When  a  petition  in  a  suit  by  la  passenger  against  a  raikoad  ccxn- 
pany  sets  forth  a  complete  cause  of  action  for  a  failure  to  provide 
for  the  comfort  of  and  to  properly  protect  such  passenger,  allegations 
of  other  ccMiduct  on  the  part  of  the  employees  in  charge  of  the  train 
amounting  to  a  similar  failure  of  duty  on  the  same  trip  may  be 
properly  alleged  as  matter  of  aggravation.  O'Bryan,  112/127. 

702.  Intention  of  the  conductor. 

In  Eskew,  86/641,  the  plaintiff  had  a  ticket  from  Atlanta  to  So- 
cial Circle  and  surrendered  it  to  the  conductor.  The  conductor, 
through  negligence,  fell  into  an  error  as  to  the  tick^,  and  expelled 
the  plaintiff  f rcMn  the  train  at  Conyers,  an  intermediate  point.  After 
the  plaintiff  alighted  from  the  train,  he  remarked,  in  the  pres- 
ence and  hearing  of  the  conductor,  "it  was  hard  to  be  put  off  and 
be  compelled  to  pay  one's  fare,"  to  which  the  conductor  did  not  re- 
ply. The  court  refused  to  allow  the  conductor  to  answer  the  ques- 
tion, "Whether  or  not  it  was  his  purpose  to  eject  plaintiff  from  the 
train?"  It  was  held  that  where  punitive  as  well  as  compensatory 
damages  are  in  question,  the  intention  involved  in  the  alleged  tort 
is  material.  Whether  the  conductor  intended  to  expel  the  plaintiff, 
or  was  misunderstood  as  to  his  purpose  was  relevant  evidence  on  the 
claim  for  punitive  damages.  The  conductor  was  competent  to  testify 
as  to  what  his  intention  really  was.  In  arriving  at  the  conductor's 
intention,  the  jury  could  consider  that  he  remained  silent  on  hearing 
the  plaintiff  remark,  after  he  alighted  from  the  train,  "that  it  was 
hard  to  be  put  off  and  be  compelled  to  pay  one's  fare."  Compensa- 
tion for  wounded  feelings,  as  well  as  punitive  damages,  should  be  ad- 
justed to  all  the  circumstances  of  the  actual  case.  Cited,  6.  G.  A. 
373. 

In  Hobbs,  118/227,  it  was  held  that  in  view  of  the  facts  brought 
to  light  on  the  trial  of  the  present  case,  it  was  erroneous  to  charge 
the  jury  upon  the  theory  that  the  evidence  warranted  a  finding  that 
there  were  aggravating  circumstances  attending  the  tort  alleged  to 
have  been  committed  upon  the  plaintiff  by  the  defendant  company. 
Simmons,  C.  J.,  said:  "Exception  was  also  taken  to  the  following 
charge  of  the  court:    'In  every  tort  there  may  be  aggravating  cir- 
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cumstances,  either  in  the  act  or  the  intention,  and  in  that  event  the 
jury  may  give  additional  damages.'  It  is  a  matter  of  grave  doubt 
whether  the  plaintiff  was  entitled  to  recover  anything  at  all;  but 
be  this  as  it  may,  no  charge  on  the  subject  of  aggravating  circum- 
stances should  have  been  given.  There  was  no  pretense  on  her  part 
that  the  conductor  treated  her  harshly  or  discourteously,  or  wifli 
anything  save  polite  consideration,  when  he  discovered  that  she  had 
been  carried  past  the  station  and  sought  to  make  amends  by  promptly 
stopping  the  train  and  affording  her  an  opportunity  to  get  off.  As 
to  this  phase  of  the  case,  it  is  controlled  by  the  decision  of  this  court 
in  Humphries,  108/594,  a  similar  case  upon  its  facts,  wherein  it 
was  held  that  mere  negligent  omission  of  duty  on  the  part  of  a 
railway  conductor  does  not  call  for  punitive  damages.'' 

703.    Pimitiye  damages  assessed  without  being  claimed  eo 
nomine  in  the  declaration. 

In  order  for  the  jury  to  assess  punitive  damages  in  an  action  for  a 
tort,  it  is  not  necessary  that  they  shall  be  claimed,  eo  ncmiine,  in  the 
declaration.  It  is  enough  that  the  facts  allied  and  proved  be  such 
as  to  warrant  the  assessment.  Holland,  82/257.  Cited,  120/458; 
123/777.    Mason,  123/773. 

There  was  no  error  in  allowing  the  jJaintiff  to  testify  that  at  the 
place  where  she  was  ejected  from  the  car  there  was  no  protection 
for  ladies  or  strangers,  with  reference  to  the  police,  although  the  ab- 
sence of  such  protection  was  not  alleged  in  the  declaraticm.  Bleck- 
ley, C.  J.,  said:  "The  declaration  did  not  all^e  that  at  the  place 
where  the  plaintiff  was  ejected  there  was  no  police  protection  for 
ladies  or  strangers,  but  it  was  competent  to  prove  this  fact,  not  to 
show  any  n^ligence  or  misconduct  on  the  part  of  defendant,  but 
to  show  the  actual  condition  in  which  the  plaintiff  was  placed  by  the 
acts  of  negligence  or  misconduct  which  were  allied.  The  ab- 
sence of  police  protection,  though  not  imputable  in  any  respect  to  any 
omission  of  duty  on  the  part  of  the  defendant,  would  throw  some 
light  on  the  mental  distress  and  suffering  which  the  plaintiff  proba- 
bly underwent  when  she  was  ejected,  and  immediately  thereafter 
during  the  time  she  was  obliged  to  remain  alone  in  a  sparsely  popu- 
lated and  unprotected  neighborhood.  It  surely  can  not  be  necessary 
to  all^e  all  the  surroundings  which  may  serve  to  aggravate  an  in- 
jury, in  order  to  have  them  admitted  in  evidence  at  the  trial."  Har- 
dage,  93/457.    Cited,  116/783. 
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There  was  evidence  introduced  in  behalf  of  the  plaintiff  which 
warranted  the  court  in  charging  the  jury  upon  the  subject  of  puni- 
tive damages.  And  as  this  evidence  was  admitted  without  objection, 
the  court  did  not  err  in  giving  in  charge  the  provisions  of  the  Gxle, 
§  4503  (3906)  notwithstanding  the  plaintiff  did  not  in  his  petition 
specifically  pray  for  a  recovery  of  such  damages.  Owings,  97/664; 
Attaway,  90/659,  and  cases  cited.    Phillips,  119/146. 

704.  Evidence  of  defendant's  having  been  fined  admissible. 

On  the  trial  of  an  action  for  damages  for  an  assault  and  battery, 
the  defendant  offered  in  evidence  the  record  of  a  prosecuticm  against 
him  for  the  assault  showing  that  he  had  been  fined  $300  for  the 
offense.  It  was  offered  to  protect  himself  against  the  pa3rment  of  e3C- 
emplary  damages.  It  was  admissible  for  that  purpose.  By  the  im- 
position of  the  fine  the  defendant  was  punished,  and  the  jury  should 
not  punish  him  again  by  vindictive  damages.  Cherry  v.  McCall, 
23/193.  But  when  the  suit  is  by  a  widow  for  the  homicide  of  her 
husband,  the  record  of  the  acquittal  of  the  defendant,  under  an  in- 
dictment for  the  murder  of  the  husband,  is  not  evidence  for  the  de- 
fendant in  the  civil  suit.    Cottingham  v.  Weeks,  54/275. 

705.  Expense  of  litigation. 

The  expenses  of  litigaticHi  are  not  generally  allowed  as  a  part  of 
the  damages;  but  if  the  defendant  has  acted  in  bad  faith,  or  has 
been  stubbornly  litigious,  or  has  caused  the  plaintiff  unnecessary 
trouble  and  expense,  the  jury  may  allow  them.  Code,  §  4392  (3796). 

706.  When  not  allowed. 

Where  not  only  the  liability  of  the  defendant,  but  the  correct 
measure  of  damages,  is  fairly  open  to  controversy,  and  where  the 
plaintiff  has  insisted  upon  too  high  a  standard  as  to  both,  and  thus 
forced  the  defendant  to  resort  to  a  reviewing  court,  the  case  is 
not  one  for  the  allowance  of  counsel  fees  as  a  part  of  the  recovery. 
Bleckley,  J.,  says :  "Where  there  is  a  bona  fide  controversy  for  the 
tribunals  to  settle,  and  the  parties  can  not  adjust  it  amicably,  there 
should  be  no  burdening  of  one  with  the  counsel  fees  of  the  other, 
unless  there  has  been  wanton  or  excessive  indulgence  in  litigation." 
Tift  V,  Towns,  63/237. 
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707.  Must  be  proved  in  order  to  recover. 

In  order  to  recover  for  expenses  of  the  litigation,  the  proof  must 
show  what  the  expenses  were,  and  they  are  only  recoverable  where 
the  defendant  has  acted  in  bad  faith,  or  has  been  stubbornly  litigious, 
or  has  caused  the  plaintiff  unnecessary  trouble  and  expense.  Mayor 
and  Aldermen  of  Savannah  v.  Walden,  49/316.  Cited,  128/819. 

The  discretion  allowed  the  jury  in  this  section  is  not  as  to  tiie 
amount,  but  as  to  whether  from  all  the  facts  and  circumstances  dis- 
closed on  the  trial,  they  will  allow  any  expenses  of  litigation  at  all. 
If  they  are  allowed  the  amount  must  be  proved  by  testimony.  John- 
son, 90/810. 

708.  Necessary  expenses. 

In  all  cases,  necessary  expenses  consequent  npcm  the  injury  done 
are  a  legitimate  item  in  the  estimate  of  damages.  Code,  §  4505 
(3908). 

In  Crawford,  130/421,  which  was  an  action  to  recover  damages 
done  to  an  automobile,  it  was  held :  Nor,  under  the  facts  of  the  case, 
was  it  error  requiring  a  reversal  that  the  court  charged  that,  if  the 
jury  found  that  the  plaintiff  was  entitied  to  recover,  he  would  be 
entitled  to  recover  such  amotmt  as  the  jury  should  determine  was 
reasonable  and  necessarily  incurred  as  expenses  as  the  direct  and 
proximate  result  of  the  collision.  Where,  in  an  action  to  recover 
damages  for  a  personal  injury,  the  plaintiff  alleged  that  she  was 
entitled  to  recover  "for  pain  and  suffering,  for  doctor's  bills  and  med- 
icine," but  on  the  trial  no  evidence  was  introduced  to  prove  any 
amount  of  expense  incurred  for  doctor's  bills  and  medicine,  it  was 
error  for  the  judge  to  charge,  that,  as  to  the  "damages  of  the  kind 
sued  for  in  this  case,"  there  is  no  measure  fixed  by  law  but  the 
amount  is  left  to  be  determined  by  the  enlightened  conscience  of 
impartial  jurors,  where  he  did  not  instruct  the  jury  that  the  suit  for 
doctor's  bills  and  medicine  had  been  abandoned,  or  that  these  items 
were  not  included  in  the  expression,  "the  kind  sued  ior  in  this 
case,"  to  which  the  rule  of  measurement  announced  in  this  charge 
was  made  applicable.    Davis,  132/812. 

Where  the  injured  person  was  confined  to  his  home  for  several 
weeks  and  then  retimied  to  work,  though  there  was  some  evidence 
to  indicate  that  he  continued  to  suffer,  and  where  some  months 
later  he  had  a  spell  of  sickness,  and  about  a  year  thereafter  he  again 
became  sick  and  died,  it  was  not  competent  to  prove  the  amount 
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of  the  physicians'  bills  incurred  in  the  two  spells  of  sickness,  unless 
it  were  shown  that  they  resulted  from  the  injury.  GiUeland,  133/621. 

In  Broug^ton,  128/814;  it  was  held  that  when  there  is  no  evi- 
dence upon  which  a  recovery  for  a  particular  element  of  allied 
damages  could  lawfully  be  based,  the  judge  should  not  submit  to  the 
jury  the  question  of  the  plaintiflPs  right  to  recover  for  such  element 
of  damages.  Fish,  J.,  said :  "There  was  no  evidence  at  all  as  to 
the  reasonableness  of  the  amounts  which  the  plaintiff  paid  the  dif- 
ferent physicians  who  treated  her.  Indeed  this  was  not  to  be  ex- 
pected when  she  failed  to  state  what  these  respective  amounts  were. 
Undoubtedly  a  plaintiff  who  is  entitled  to  recover  damages  for  a 
physical  injury  may  recover,  as  a  part  thereof,  reasonable  physicians' 
bills  incurred  in  consequence  of  the  injury ;  but,  in  order  to  recover 
for  such  expenses,  there  must  be  proof  of  a  definite  nature  as  to 
the  amount  so  expended,  and  also  some  evidence  as  to  the  reason- 
ableness of  such  amount.  As  was  said  in  Mayor  of  Savannah  v. 
Waldner,  49/316,  324,  *a  plaintiff  can  not  claim  for  what  is  ca- 
pable of  almost  exact  proof,  without  furnishing  the  jury  some  tes- 
timony to  arrive  at  the  measure  or  amount  of  the  claim.  Proof  of 
what  are  the  physician's  bill,  and  other  expenses  growing  out  of 
damage  received,  is  always  required  to  entitle  a  recovery  therefor. 
In  Allen  v.  Harris,  113/107  (4),  it  was  held:  Proof  of  what 
was  paid  for  professional  services  is  not,  without  more,  sufficient 
proof  of  their  value.  As,  under  the  evidence,  there  could  be  no 
lawful  recovery  by  the  plaintiff  for  what  the  judge  termed  'medical 
bills  and  medical  expenses,'  it  was  erroneous  for  him  to  instruct 
the  jury  that  if  they  believed,  'from  the  evidence  in  this  case  that 
the  defendant  is  liable  to  the  plaintiff,  and  that  the  plaintiff  was  in- 
jured and  it  became  necessary  for  her  to  incur  medical  bills  and 
medical  expenses,  *  *  *  the  defendant  would  be  liable  to  her  for 
reasonable  expenses  in  securing  medical  attention,'  etc." 

Where  in  such  a  suit  no  claim  was  made  for  physician's  bills,  or 
for  exemplary  or  punitive  damages,  and  there  was  no  claim  that 
the  injury  was  maliciously  inflicted,  it  was  not  competent  to  show 
that  the  defendant  had  paid  the  physician's  bill  of  the  plaintiff,  or 
had  furnished  groceries  to  him,  there  being  no  counter-claim  or  is- 
sue made  by  the  pleadings  in  r^[ard  to  such  subjects.  Holland  v. 
McRae  Oil  &  Fertilizers  Co.,  134/678. 
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709.  An  improper  charge. 

In  Varaer,  108/813,  it  was  held  that  it  was,  in  the  trial  of  an 
action  against  a  railroad  company  to  recover  damages  for  personal 
injuries,  material  error  against  the  plaintiff  for  the  judge,  who  had 
given  otherwise  a  proper  charge  to  the  jury,  to  incorporate  therein 
the  following:  "In  this  case,  gentlemen,  or  in  any  other  where  yon 
want  to  give  scxnebody  something  as  a  gift,  you  take  it  out  of  your 
own  pocket  and  not  out  of  the  pocket  of  some  one  else;  and,  when 
you  want  to  disr^^ard  somebody's  rights,  disr^ard  your  own  rights. 
In  other  words,  let's  have  fair  play  about  it/'  As  the  plaintiff  was 
seeking  to  obtain  a  verdict  against  the  defendant,  and  the  defendant 
was  seeking  to  prevent  a  recovery,  the  language  used  was  susceptible 
of  the  construction  by  the  jury  that  a  verdict  for  the  plaintiff  would 
be  a  gift  by  them  of  some  part  of  the  defendant's  property  to  the 
plaintiff.    Simmons,  C.  J.,  dissenting. 

710.  Damages  for  injuring  and  killing  stock. 

In  Hudson,  62/679,  it  was  held  that  compensation  in  damages  for 
hurting  and  wounding  a  farm-horse,  whereby  he  was  temp<xarily 
disabled  for  service  in  the  season  of  farm  labor,  includes  reascHiable 
hire  for  the  time  during  which  the  disability  continued,  as  well  as 
making  good  any  diminution  in  his  market  value  occasioned  by  the 
permanent  effects  of  the  injury.  Bleckley,  J.,  said:  "A  limit,  as 
to  the  amount  to  a  sum  not  exceeding  the  full  value  of  the  animal, 
with  interest  thereon,  would  seem  proper.  The  limit  is  reasonable 
because  the  capital  invested  in  the  property  is  destroyed  in  so  far 
as  the  injury  has  diminished  its  value,  just  as  the  whole  capital  would 
have  been  destroyed  if  the  animal  had  been  killed  outright ;  and  the 
accident  that  life  was  spared  ought  not  to  subject  the  wrong-doer  to 
make  a  larger  compensation  in  the  aggregate  than  if  death  had  im- 
mediately ensued."    Cited,  63/242;  122/551;  8  G.  A.  112. 

The  suit  of  Tift  v.  Towns,  63/237,  was  brought  for  damages  sus- 
tained by  reason  of  a  wagon  and  team  being  precipitated  into  Flint 
River  whilst  crossing  the  toll-bridge.  The  team  consisted  of  four 
horses.  One  was  but  slightly  injured,  another  was  damaged  to  its 
full  value,  and  the  other  two  were  damaged  imequally.  The  wagon 
was  used  for  plantation  purposes,  not  for  hiring  out,  and  the  owner 
had  other  animals  from  whidi  to  make  up  a  team  and  do  the  custom- 
ary hauling.    The  court  admitted  evidence  going  to  show  the  hire 
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of  the  wagon  and  team,  and  the  cost  of  a  hand  to  attend  to  than 
while  they  were  disabled  frcwn  work.  The  testimony  was  not  rele- 
vant and  should  have  been  rejected.  Bleckley,  J.,  says:  "When  a 
person  keeps  a  wagon  and  team  for  hiring  out,  to  break  up  the  team 
or  disable  it,  is  to  cut  off  the  income  which  would  result  from  such 
hiring.  But  in  this  case,  the  use  was  alone  for  plantation  purposes, 
and  the  plaintiff  had  other  animals  from  which  to  make  up  a  team 
and  do  the  customary  haulings.  Moreover,  the  four  horses  were 
damaged  unequally.  With  this  inequality,  to  keep  them  grouped  as  a 
team,  and  to  charge  him  for  them  as  such  is  to  make  a  forced  com- 
putation of  the  damages,  especially  in  view  of  her  preparation  for 
supplying  their  places  as  a  team  from  other  animals  on  the  planta- 
tion. The  cost,  if  anything,  of  making  this  change  in  the  constitution 
of  a  necessary  team  for  the  accustomed  hauling  would  be  an  item  of 
the  damages.  The  hire  of  the  horse,  which  the  injury  rendered  totally 
valueless  and  unserviceable,  was  not  recoverable  on  any  basis.  As  to 
hire,  the  investment  was  at  an  end,  and  there  was  nothing  to  do 
but  to  pay  for  him  in  full,  and  thus  replace  the  destroyed  capital, 
with  interest,  to  be  invested  or  not  in  other  property  at  the  owner's 
discretion." 

In  a  suit  for  damages  resulting  from  killing  live  stock,  where  the 
only  issue  for  trial  was  the  value  of  the  stock  killed,  the  last  original 
return  of  the  property  for  taxes  made  by  the  plaintiff,  specif)ring  the 
amotmt  for  which  the  property  was  given  in,  was  admissible  in  evi- 
dence against  the  plaintiff  as  a  circumstance  for  the  jury  to  consider 
in  passing  upon  the  issue  submitted.  Simmons,  C.  J.,  said :  "These 
returns  were  objected  to  by  the  plaintiff,  on  the  ground  that  they 
were  his  original  returns,  and  were  not  signed  by  the  tax-receiver. 
The  objection  was  sustained,  and  the  returns  excluded.  We  do  not 
tmderstand  what  was  meant  by  the  plaintiff  in  his  objection  that 
the  returns  were  original — ^whether  they  were  upon  the  form  of 
return  furnished  by  the  tax-receiver  to  the  taxpayer,  or  whether 
it  was  the  return  digested  by  the  tax-receiver  and  filed  by  him  in 
the  proper  office  as  required  by  law.  If  the  latter,  this  evidence 
was  clearly  admissible,  because  the  presumption  is  that  the  receiver 
did  his  duty,  and  required  the  plaintiff  to  swear  to  the  correctness  of 
his  returns  before  they  were  placed  upcm  the  digest.  If  the  former, 
it  was  still  competent  evidence  and  admissible.  It  was  at  least  an  ad- 
mission in  writing  by  the  plaintiff  as  to  the  value  of  the  stock,  and 
was,  as  such,  admissible,  whether  signed  by  the  tax-receiver  or  not 
This  evidence  was  not,  in  any  sense,  conclusive  as  to  the  value  of  the 
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property,  but  it  was  admissible  as  a  circumstance  for  the  jury  to 
consider  in  passing  upon  the  credibility  of  the  plaintiffs  testimony 
and  in  seeking  to  arrive  at  the  value  of  the  stock  killed."  Tharp, 
104/560. 

In  the  trial  of  a  suit  against  a  railroad  company  for  damages  sus- 
tained by  the  killing  of  a  horse,  it  is  not  error  to  exclude  evidence 
oflFered  by  the  defendant,  to  the  eflFect  that  the  witness  had  seen  good 
mules  sold  for  a  sum  less  than  the  amount  claimed  by  the  plaintiff 
for  his  horse,  and  that  such  mules  had  within  two  or  thr^  years  been 
sold  for  a  much  larger  sum,  and  that  he  had  also  seen  other  horses 
and  mules  sold  at  the  same  rate,  it  not  appearing  at  what  place  the 
sales  occurred;  such  evidence  being  offered  as  orig^al  evidence  to 
show  the  value  of  the  horse  in  question,  and  not  as  reasons  of  the 
witness  for  the  opinion  given  as  to  the  value  of  the  horse.  Cal- 
houn, 104/384. 

In  an  action  against  a  railroad  company  for  damages  for  killing 
one  mule  and  injuring  another,  it  was  not  errcH*  to  allow  the  plaintiff 
to  testify  as  to  the  expense  of  feeding  and  doctoring  the  cripi^ed 
mule  during  the  time  it  could  not  work,  as  a  measure  of  damages 
touching  that  animal.    Warren,  84/329. 

Where  the  court  charged  the  jury  that  the  measure  of  damages 
for  an  injury  to  a  horse  was  the  difference  between  his  value  before 
the  injury  and  his  value  after  it,  and  also  that  speculative  damages 
could  not  be  recovered,  the  failure  to  charge  a  request  as  to  a  par- 
ticular class  of  speculative  damages  is  no  cause  for  a  new  trial.  In 
this  case  defendant's  counsel  requested  the  court  to  charge  the  jury 
that,  if  plaintiff's  estimate  of  tfie  value  of  the  horse  and  of  the 
amount  of  the  damage  was  based  upcm  the  idea  that  he  hoped  or  ex- 
pected to  get  a  premium  for  the  horse  by  putting  him  on  a  race- 
track, such  damages  would  be  too  speculative,  and  plaintiff  could 
not  recover.    Herman,  92/384. 

In  Warmack,  86/351,  the  declaration  allied  that  the  defendant's 
train  collided  with  the  plaintiff's  wagon  and  team  and  demolished 
the  greater  part  of  the  wagon  and  badly  crippled  the  four  mules 
used  with  the  wagon.  The  court  admitted  proof  of  the  value  of 
the  hire  of  the  mules.  It  was  objected  to  on  the  groimds  that  it 
was  illegal  and  was  not  declared  for.  It  was  held  thzt  the  admis- 
sion of  this  evidence,  if  error  at  all,  was  not  such  error  as  would 
give  the  company  a  right  to  complain,  it  not  aiq>earing  that  the 
jury  allowed  any  damages  for  such  loss  of  hire,  and  the  amount  of 
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damages  found  being  fully  authorized  by  the  evidence  as  to  the  in- 
jury to  the  wagon  and  the  mules,  which  damages  were  sufficiently 
allied  in  the  declaration. 

This  being  a  suit  for  the  recovery  of  damages,  and  the  evidence 
upon  the  question  of  the  amotmt  that  the  jury  should  find  for  the 
plaintiff,  in  the  event  their  verdict  was  in  his  favor,  not  being  such 
as  to  limit  them  absolutely  to  any  one  given  sum,  it  was  the  duty  of 
the  court  to  charge  the  jury  the  law  as  to  the  measure  of  damages; 
and  the  failure  to  do  so  was  error.    Hughes,  127/593. 

Where  a  horse  has  been  temporarily  totally  disabled  for  work,  and 
also  permanently  injured,  the  measure  of  damage  is  the  diminution 
in  the  market  value  of  the  horse  caused  by  the  permanent  effects  of 
the  injuries,  the  reasonable  hire  of  the  horse  during  the  period  of 
temporary  total  disability,  and  the  cost  incurred  in  keepmg  and 
treating  the  horse  for  the  injuries,  the  aggr^[ate  of  these  amounts 
not  to  exceed  the  value  of  the  horse  before  the  injury,  with  inter- 
est thereon.    Steames,  8  G.  A.  111. 

In  Wallace  &  Co.,  122/547,  the  court  charged,  "In  addition  to 
the  actual  injury  to  the  property,  the  plaintiffs  allege  that  during 
a  period  of  four  months  they  were  engaged  in  an  effort  to  cure  the 
horses  and  restore  them  to  soundness,  and  that  during  that  period 
they  actually  lost  a  dollar  a  day,  the  total  sum  being  $240.  You 
will  look  to  the  evidence  and  ascertain  what  the  truth  is  in  regard  to 
that  specification  of  damages;  if  it  is  sustained  by  the  evidence,  it 
would  be  a  legitimate  item  to  be  allowed  in  their  favor.  It  was 
held  that  the  charge  as  to  the  right  to  recover  for  the  hire  of  the 
animals  injured,  while  abstractly  correct,  was  harmful  to  the  de- 
fendant, in  that  the  jury  were  not  instructed  that  they  could  not 
in  any  event  allow  more  for  injury  and  loss  of  hire  than  the  sound 
value  of  the  horses  at  the  time  of  the  injury. 

The  value  of  a  dc^  [so  killed  or  injured]  may  be  proved  as  that 
of  any  other  property,  by  evidence  that  he  was  of  a  particular  breed, 
and  had  certain  qualities,  and  by  witnesses  who  knew  the  market 
value  of  such  animal,  if  any  market  value  be  shown.  Woolfolk, 
128/631. 

711.  Damages  for  negligence  causing  the  burning  of  timber, 
fences,  etc. 

The  case  of  Murray,  93/256,  was  brought  to  recover  damages  re- 
sulting from  a  fire  caused  by  an  engine.    The  defendant's  counsel 
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requested  the  court  to  charge  "that  the  true  test  of  the  damage  done 
to  the  trees  and  timber  on  the  land  of  the  plaintiff,  leaves,  grass,  and 
litter  on  the  land  (not  including  rails  in  the  fence),  is  the  difference 
in  the  value  of  the  land  just  before  the  fire  and  its  value  just  after 
the  fire ;  and  if  the  value  of  the  land  was  not  diminished  by  reason 
of  the  injury  to  the  trees,  timber,  leaves,  grass,  and  litter  by  the 
fire,  then  the  plaintiff  is  not  entitled  to  recover  anything  on  account 
of  the  injury  by  the  fire."  Error  vnas  assigned  on  a  refusal  to 
give  the  charge,  and  it  was  held  that  where  growing  timber,  mudi 
of  it  young  and  immature,  is  destroyed  by  fire  as  a  consequence 
of  a  negligent  tort,  and  there  is  no  depreciation  in  the  market  value 
of  the  land  by  reason  of  the  destruction  of  the  timber,  the  measure 
of  damages  is  the  value  of  the  timber  destroyed  in  its  then  state  as 
attached  to  the  land  on  which  it  grew,  which  value  is  to  be  ascer- 
tained by  evidence  as  to  what  the  owner  of  the  premises  could,  un- 
der all  the  circumstances,  have  realized  from  the  timber  destroyed, 
by  appropriating  it  to  use  himself,  to  the  extent  of  any  demand  for 
it  made  by  his  own  wants  at  and  about  the  time  of  the  fire,  and  by 
selling  it  to  others  to  the  extent  of  any  demand  for  it  which  then 
existed;  the  value  to  be  reckoned  at  the  worth  of  the  timber  as  it 
stood  upon  the  land  when  it  was  destroyed,  not  onnputing  any- 
thing additional  thereto  for  the  increase  which  would  have  resulted 
from  severing  it  from  the  realty,  removing  it  to  the  place  of  use  or 
sale,  and  putting  it  in  condition  to  be  used  or  sold.  Timber  injured 
by  the  fire,  but  not  destroyed,  is  to  be  dealt  with  on  the  same  basis, 
to  the  extent  of  the  difference  between  its  value  as  it  was  before 
the  fire  and  as  the  fire  left  it.  For  leaves  and  trash  whidi  the  fire 
consumed  there  could  be  a  recovery  to  the  extent  that  the  owner 
could  have  used  or  disposed  of  the  same  in  supplying  any  demand 
then  existing  or  near  at  hand,  the  measure  being  the  value  of  the 
raw  material  as  it  lay  on  the  ground,  not  including  in  the  quantity 
to  be  paid  for  any  of  the  material  which  could  not  have  been  used 
or  sold  to  supply  the  demand  then  existing,  or  which  arose  soon 
thereafter.  For  material  which,  had  it  not  been  destroyed,  would 
have  been  mere  waste  in  the  woods,  there  can  be  no  recovery.  For 
fencing  injured  or  destroyed  the  recovery  should  be  measured  by  the 
cost  of  restoring  it  and  making  its  condition  as  good  as  that  in 
which  it  was  when  injured  or  destroyed.    This  case  again,  97/326. 

In  Ward,  110/793,  it  was  held  that  n^ligence  causing  the  burning 
of  a  pasture  fence  does  not  entitle  the  owner  to  recover  from  the 
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wrong-doer  the  value  of  the  pasture  for  use  and  occupation  for  a 
longer  period  of  time  than  would  be  reasonably  necessary  to  replace 
the  fence.  An  zUegaition,  in  a  petition  for  the  recovery  of  damages 
alleged  to  have  been  caused  by  the  n^ligent  setting  out  of  fire  upon 
the  plaintiff's  premises,  that  he  was  "forced  to  call  in  his  neighbors 
and  friends  to  assist  him  in  checking  the  fire  so  set  out,  in  order  to 
save  his  residence  from  total  destruction,  for  which  labor  and  service 
petitioner  is  entitled  to"  a  specified  amount,  is  without  merit.  Cobb, 
J.,  said :  "It  is  not  alleged  that  he  has  paid  his  neighbors  and* friends 
anything  for  the  services  rendered  by  them,  nor  is  it  alleged  that  he 
is  in  any  way  liable  to  them.  The  allegation,  taken  literally,  bears 
the  construction  that  plaintiff  claims  the  amount  stated  for  the  mere 
act  of  summoning  his  neighbors  and  friends  to  the  fire." 

Where  there  is  a  diminution  in  value  of  land  caused  by  the  neg- 
ligent firing  and  destruction  of  growing  timber  thereon,  the  measure 
of  damages  is  the  diminution  in  the  market  value.  In  cases  where 
growing  timber,  much  of  which  is  young  and  immature,  is  de- 
stroyed by  fire  as  a  consequence  of  a  n^ligent  tort,  and  there  is  no 
depreciation  in  the  market  value  of  the  land  by  reason  of  the  de- 
struction of  the  timber,  the  measure  of  damages  is  the  value  of  the 
timber  destroyed  in  its  then  state  as  attached  to  the  land  on  which  it 
grew.  Both  of  these  principles  may  be  charged  in  the  same  case,  if 
the  facts  are  such  as  to  warrant  it.    Tate,  129/526. 

The  measure  of  damages  for  the  negligent  firing  and  destruction 
of  the  fencing  and  ornamental  trees  on  the  plaintiff's  land  by  the 
railroad  company  in  the  operation  of  its  train  was  the  diminution  in 
value  of  the  premises  resulting  from  the  injury  caused  by  such 
firing.  The  charge  of  the  court  could  not  have  been  reasonably 
misunderstood  by  the  jury  as  presenting  a  different  rule.  Kohlrup, 
124/250.    Cited,  129/531. 

The  refusal  of  the  court,  upon  written  request,  to  charge  that  the 
jury  were  not  bound  by  the  valuation  of  the  property  as  testified 
to  by  witnesses  was  not  hurtful  to  the  defendant,  when  the  jury 
found  for  the  plaintiff  much  less  than  the  estimated  value  of  the 
property  according  to  the  testimony  of  any  witness.  Sumner, 
134/673. 

While  proof  of  the  cost  of  an  article  or  thing  is  not  the  criterion 
of  its  value,  yet  such  evidence  is  admissible  as  a  circumstance  in 
an  inquiry  instituted  to  ascertain  that  value.    Williams,  113/335. 
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712.    Plaintiff  boimd  to  lessen  damage. 

Where  by  a  breach  of  contract  or  negligoice  one  is  injured  he 
is  bound  to  lessen  the  damages  as  far  as  is  practicable  by  the  use 
of  <H-dinary  care  and  diligence.  But  this  does  not  apply  in  cases  of 
positive  and  omtinuous  torts.    Code,  §  4398  (3802). 

If  a  passenger  was  injured  by  the  n^ligence  of  the  railroad  com- 
pany, he  was  bound  to  lessen  the  damages  as  far  as  practicable  bj 
the  use  of  ordinary  care  and  diligence.  But  it  would  be  error  to 
charge  that  it  was  his  duty  to  do  some  particular  diing  for  that 
purpose.    Cunningham,  123/90. 

718.    ninstrations  of  the  rule. 

In  an  action  against  a  dty  to  recover  damages  for  personal  injuries 
caused  by  its  n^ligence  in  permitting  a  hole  to  remain  in  its  side- 
walk, it  was  held  to  be  a  sound  principle  of  law,  that  it  was  the  duty 
of  plaintiff  to  use  reasonable  means  to  effect  as  speedy  a  recovery 
as  could  reasonably  be  effected  under  all  the  circumstonces,  and  that 
if  she  n^ligently  failed  to  do  so,  and  n^ligently  failed  to  secure 
the  services  of  a  physician  in  reasonable  time,  and  her  injuries  were 
aggravated  thereby,  she  could  not  recover  for  such  aggravation.  Qty 
of  Atlanta  v.  Alexander,  80/637.  Cited,  112/727. 

A  person  upon  whom  a  wrong  has  been  committed  is  under  obliga- 
tion to  lighten  the  consequential  damages  as  much  as  he  can  1^  the 
use  of  ordinary  care  and  diligence.  To  the  extent  in  which  his  damr 
ages  are  increased  by  his  failure  to  observe  such  care  and  diligence, 
they  are  the  result  of  his  own  n^Hgence.  This  applies,  in  case  of  an 
expelled  passenger,  to  the  time  and  mode  of  traveling  from  the  {dace 
of  his  expulsion  to  the  station  at  which  he  was  entitled  to  be  set 
down.  It  applies  also  to  fatigue,  hardship,  and  injury  to  his  health 
involved  in  reaching  there.  Though  he  could  not  be  compelled  to  pay 
fare  to  avoid  wrongful  expulsion,  after  being  expelled  he  could  not 
recover  damages  for  walking,  and  its  consequences,  when  he  might 
have  reached  the  station  more  cheaply  and  expeditiously,  and  with 
less  injury  to  his  health,  by  riding  on  the  same  or  a  subsequent  train, 
or  by  securing  other  conveyance ;  nor,  as  a  general  rule,  could  he  re- 
cover for  inconvenience,  hardship,  or  injury  to  health  originating 
after  reaching  the  station  to  which  he  was  entitled  to  be  carried  or 
needlessly  caused  by  walking  and  exposure  before  reaching  there. 
Eskew,  86/641. 
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In  Usry,  82/54,  it  appeared  that  Mrs.  Usry  in  alighting  frcwn  a 
train  was  injured  so  that  miscarriage  ensued.  After  receiving  the 
injury  she  was  taken  in  a  buggy  over  a  country  road  three  quarters 
of  a  mile  to  her  home.  It  was  held  that  it  was  a  question  for  the 
jury  whether,  after  receiving  the  injury,  the  woman  could,  con- 
sistently with  ordinary  prudence,  undertake  a  short  journey  to  reach 
her  home,  rather  than  remain  at  the  station,  and  take  immediate  i»'e- 
cautions  to  obviate  the  threatened  consequences. 

The  court  did  not  err  in  overruling  the  special  demurrer  to  that 
paragraph  of  the  petition  which  set  forth  the  means  adopted  by 
the  plaintiff  to  mitigate  her  suffering,  it  being  competent  for  her  to 
allege  and  prove  that  she  resorted  to  the  expedients  in  her  power 
to  avoid  or  lessen  the  injuries  resulting  from  the  allied  n^ligence 
of  the  defendant    Powell,  127/805. 

714.    Discretion  of  Jury  as  to  damages. 

The  question  of  damages  being  one  for  the  jury,  the  court  should 
not  interfere  unless  the  damages  are  either  so  small  or  so  excessive 
as  to  justify  the  inference  of  gross  mistake  or  undue  bias.  Code, 
§  4399  (3803). 

Despite  the  broad  discretion  of  the  jury  in  assessing  damages  in 
cases  of  personal  injury,  the  trial  judge  may  grant  a  motion  for  a 
new  trial  on  the  general  grounds  when,  in  his  opinion,  the  verdict 
is  unreasonably  too  large  or  too  small ;  and  this  court  will  interfere 
with  that  discretion  only  in  cases  of  manifest  abuse.  Holland  v. 
Williams,  3  G.  A.  636;  6  G.  A.  376. 

The  court  has  no  power  to  review  the  finding  of  the  jury  be- 
cause their  verdict  is  claimed  to  be  excessive,  unless  it  appear  that 
their  finding  was  due  to  prejudice  or  bias,  or  was  influenced  by 
corrupt  means.  Murphy  v.  Meacham,  1  G.  A.  155.  Cited,  6  G. 
A.  174. 

In  an  action  for  a  homicide,  in  determining  whether  the  verdict 
is  excessive  or  not,  the  question  will  not  be  decided  by  reference  to 
the  deceased's  expectancy  according  to  the  mortality  and  annuity 
tables  alone.  A  verdict  will  not  be  set  aside  as  excessive  when  it 
is  not  so  large  as  to  justify  the  belief  that  it  is  the  result  of  bias  or 
gross  mistake.    Minor,  2  G.  A.  804. 

A  verdict  of  a  jury  can  not  be  held  to  be  excessive  unless  it  be 
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manifestly  the  result  of  prejudice  or  bias,  or  other  corrupt  motive. 
Merchants  &  Miners  Transportation  Co.  v.  Corcoran,  4  G.  A.  654. 
Cited,  6  G.  A.  174. 

The  verdict  was  authorized  by  the  evidence;  and  the  recovery  can 
not  be  set  aside  upon  the  ground  that  it  was  excessive,  inasmudi  as 
no  showing  is  made  that  it  was  induced  by  prejudice  or  bias,  or  by 
corrupt  means.    Wright,  6  G.  A.  172. 

In  Miller,  5  G.  A.  402,  it  was  held  that  a  verdict  in  one  of  tiiat 
class  of  cases  in  which  the  amount  of  damages  is  left  to  the  en- 
lightened conscience  of  the  jury  is  not  to  be  declared  by  a  review- 
ing court  to  be  excessive,  unless  it  is  so  large  in  amount  as  to 
justify  the  court  in  believing  that  it  could  not  reasonably  have  re- 
sulted frcHn  any  other  cause  than  bias  or  gross  mistake  on  the  part 
of  the  jury.  Powell,  J.,  said :  "Miller  sued  the  railway  ccwnpany  for 
damages  resulting  from  a  negligent  injury,  in  which  both  of  his  legs 
were  cut  oflF.  He  recovered  a  verdict  of  $25,000,  which  the  trial 
judge  expressly  approved,  as  being,  in  his  c^nion,  not  excessive 
under  the  circumstances.  In  this  court  it  was  practically  conceded 
that  the  evidence  was  such  as  to  authorize  the  jury  to  find  that  the 
defendant  was  negligent,  and  that  the  plaintiff  was  entitled  to  re- 
cover in  some  amount,  the  chief  insistence  being  that  the  verdict  is 
excessive.  At  the  time  of  the  injury  the  plaintiff  was  twenty-one 
years  old,  was  a  locomotive  fireman,  and  was  earning  $1.75  per  day. 
He  experienced  great  pain  and  suffering.  *  *  *  We  have  scanned 
the  record  befwe  us  with  care.  The  trial  was  lengthy,  the  evidence 
was  voluminous ;  and  yet  there  is  not  a  single  exception  taken  either 
to  the  admission  or  the  rejection  of  testimony.  There  are  a  few 
exceptions  to  the  charge  of  the  court,  but  none  of  them  are  meri- 
torious. The  charge  was  full,  fair,  and  comprehensive.  Notliing, 
save  only  the  size  of  the  verdict  itself,  suggests  the  slightest  possi- 
bility of  the  introduction  of  bias  or  mistake  into  the  jury  box.  On 
the  hearing  of  the  motion  for  a  new  trial,  the  whole  record  was  be- 
fore the  trial  judge ;  and,  not  merely  by  that  implied  approval  which 
would  arise  from  the  act  of  refusing  tfie  motion,  but  in  an  opinion 
filed,  he  has  expressed  himself  as  being  satisfied  that  the  verdict  is 
not  too  large.  The  jury  saw  the  jJaintiff,  heard  his  agonies  de- 
scribed, probably  considered,  as  they  had  the  right  to  consider,  that 
he  would  suffer  in  the  future  and  would  endure  'mortification  and 
anguish  *  *  *  by  reason  of  the  mutilaticwi  of  his  body  and  the 
fact  that  he  may  become  an  object  of  curiosity  or  ridicule  among  his 
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fellows.'  (See  Heddles  v.  Chicago  Ry.  Co.,  77  Wis.  228,  46  N.  W. 
115,  20  Am.  St.  Rep.  106,  in  which  a  boy  was  given  $18,500  for  the 
injury  of  having  his  legs  cut  off,  and  the  verdict  was  sustained.) 
We  recognize  that  the  verdict  is  larger  in  amount  than  any  of  the 
juries  in  this  State  have  previously  awarded  for  personal  injuries, 
so  far  as  the  reports  show;  but  this  was  perhaps  as  serious  an  in- 
jury as  has  ever  been  befcn-e  the  courts  of  this  State.  It  must  be 
remembered,  too,  that  owing  to  the  low  purchasing  power  of  money 
at  the  present  time,  every  dollar  awarded  a  few  years  ago  afforded 
as  much  compensation  as  do  two  dollars  now.  After  mature  delib- 
eration, we  are  unwilling  to  say  that  the  verdict  was  the  result  of 
Was  or  mistake."    Cited,  132/863. 

In  an  action  for  damages  for  personal  injuries,  as  a  general  rule, 
the  amount  of  damages  is  a  question  for  the  jury.  But  if  the  evi- 
dence authorizes  a  recovery  by  the  plaintiff,  and  the  verdict  finding 
in  favor  of  the  plaintiff's  right  to  recover  fixes  such  a  small  amount 
of  damages  as  will  justify  the  inference  of  gross  mistake  or  undue 
bias,  a  new  trial  should  be  granted.  Under  the  evidence  submitted 
in  this  case,  a  verdict  in  favor  of  the  plaintiff  for  $100  was  so  small 
as  to  require,  under  the  rule  above  stated,  the  grant  of  a  new  trial. 
Anglin  t^.  Gty  of  Columbus,  128/46. 

716.   Explanatory. 

Although  the  amounts  of  verdicts  in  other  cases  can  not  be  con- 
sidered by  a  jury  in  fixing  damages  in  a  particular  case,  and  al- 
though previous  verdicts  are  of  no  great  value  as  precedents,  still 
they  may  be  of  some  value  as  illustrations  of  the  general  rules  con- 
trolling the  courts  when  acting  on  motions  to  set  aside  verdicts  for 
excessive  damages.  And  they  are  of  some  interest  as  showing  the 
general  course  of  the  juries  and  courts  on  the  subject.  For  these 
reasons,  but  with  some  hesitation,  brief  statements  of  nearly  all  the 
cases  are  here  given.  It  was  not  practicable,  nor  was  it  desirable, 
to  make  a  complete  statement  of  the  facts  in  each  case.  In  each  in- 
stance enough  has  been  given  to  show  the  general  character  of  the 
case. 

716.  Other  verdlcti  ai  precedenti. 

In  Lyon,  89/16,  Lumpkin,  J.,  said:  "It  is  needless  to  cite  the 
numerous  cases  in  which  verdicts  for  large  amounts  have  been  ren- 
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dered  in  cases  more  or  less  similar  to  the  present  one,  or  to  point 
out  the  instances  in  which  they  have  been  allowed  to  stand,  or  have 
been  set  aside.  As  each  case  must  at  last  depend  on  its  own  peculiar 
facts  and  circumstances  and  be  tested  with  reference  to  the  same, 
precedents  of  the  kind  referred  to  are  of  no  great  value." 

Decisions  of  the  Supreme  Court  touching  particular  amounts 
awarded  by  other  juries  in  other  cases  as  damages,  and  touching  the 
question  whether  such  awards  were  excessive  or  not  excessive, 
should  not  be  considered  by  the  jury  in  fixing  the  damages  to  be 
allowed  by  them  in  the  case  on  trial.    King,  88/443. 

717.   Oeneral  rnlei. 

In  Owens  v,  Sanders,  44/610,  it  was  held  that  a  new  trial  virill  not 
be  granted  only  because  a  verdict  is  too  small  in  trespass  vi  et  ar- 
mis,  unless  it  is  shockingly  against  the  evidence.  Owens  sued  San- 
ders for  beating  him.  The  jury  found  a  verdict  for  $30.00.  For  er- 
ror on  the  trial  it  was  set  aside. 

The  question  of  damages  is  one  for  the  jury,  and  the  judge 
should  not  interfere  with  the  verdict  as  excessive  in  amount  xmless 
the  damages  found  are  so  excessive  as  to  justify  the  inference  of 
gross  mistake  or  undue  bias.  This  court  will  be  more  reluctant  to 
interfere  with  a  verdict  as  awarding  excessive  damages,  where  the 
point  was  not  distinctly  made  in  the  court  below  but  was  brought 
up  under  the  general  exception  that  the  verdict  was  contrary  to  law 
and  evidence.    Neel,  68/609. 

Whilst  this  court  will  always  be  careful  to  protect  railroad  com- 
panies against  excessive  damages,  still  when  frcnn  gross  n^ligence 
the  lives  and  safety  of  passengers  are  exposed  to  danger,  and  in- 
jury results  therefrom,  it  will  not  interfere  with  the  finding  of  a 
jury  except  when  it  is  apparent  that  the  verdict  was  the  result  of 
passion  or  prejudice.    Boring,  51/583. 

Courts  will  interfere  cautiously  with  the  verdicts  of  juries  in  cases 
of  tort  merely  on  account  of  the  excess  of  the  damages.  They  will 
nevertheless,  set  them  aside,  and  send  the  case  back  for  the  consid- 
eration of  another  jury,  when  the  amount  is  so  extravagantly  large 
as  to  leave  no  room  to  doubt  but  that  the  jury  were  governed  by 
passion,  prejudice,  partiality  or  corruption.  Winn,  26/250.  In 
this  case  there  were  two  concurrent  verdicts  for  $7,000.  This  ques- 
tion was  made  on  the  second  trial,  and  it  wos  not  set  aside.  Ben- 
°iii&  J*>  dissenting. 
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In  Dorsey,  (&/22&y  it  was  ruled  that,  whilst  the  court  will  never 
invade  the  province  of  the  jury  in  weighing'  testimony,  yet  it  would 
not  hesitate  to  set  aside  a  verdict  in  a  case  involving  vindictive  dam- 
ages, where  there  was  reason  to  suspect  that  the  same  was  the  re- 
sult of  bias  in  favor  of  one  class  of  suitors,  or  prejudice  against  an- 
other class. 

In  King,  88/442,  the  plaintiff  sued  for  damages,  because,  having 
paid  his  fare  over  defendant's  road  from  Brunswick  to  Atlanta,  and 
taken  passage  upon  one  of  its  trains,  after  the  train  left  Macon  a 
new  conductor,  who  had  taken  charge  of  the  train  at  Macon,  de- 
manded payment  of  fare  from  Macon  to  Atlanta  and  although  he 
(plaintiff)  submitted  to  such  conductor  such  proof  that  he  had  paid 
his  fare  and  purchased  his  ticket  as  was  at  his  command,  the  con- 
ductor threatened  to  stop  the  train  and  eject  him,  and  compelled 
him  to  pay  fare  from  Macon  to  Atlanta,  etc  He  obtained  a  verdict 
for  $500.  It  was  held  that  the  evidence  warranted  a  finding  for  the 
plaintiff;  and,  though  the  amount  of  the  verdict  is  extreme,  it  is 
not  so  excessive  as  to  require  this  court  to  set  it  aside,  over  the  ap- 
proval of  the  trial  judge.    Lumf^n,  J.,  dissenting. 

In  Lanier,  83/587,  the  plaintiff  was  a  car-coupler.  His  left  hand 
was  crushed,  causing  the  loss  of  his  second  and  third  fingers,  and 
injury  to  his  first.  He  was  thirty-two  years  of  age,  and  was  receiv- 
ing $45.00  per  month  at  the  time  of  the  injury.  He  received  a 
verdict  for  $4,000.  Blandford,  J.,  said:  "The  damages,  it  is  true, 
are  quite  large.  They  go  to  the  extreme  limit,  if,  indeed  not  beyond 
it;  and  in  all  such  cases  as  this  the  exercise  by  the  courts  trying 
the  cases  of  their  discretion  to  g^rant  a  new  trial  would,  it  seems  to 
us,  be  eminently  proper.  While  this  court  rarely  interferes  with 
the  discretion  of  the  court  below  in  granting  a  new  trial,  or  refus- 
ing to  grant  a  new  trial,  on  the  ground  of  excessive  damages,  yet 
this  court  has  the  power  so  to  do,  and  will  not  fail  to  exercise  it, 
in  a  proper  case.  If  parties  wish  to  hold  their  verdicts  in  actions 
of  this  character,  they  should  see  to  it  that  the  verdicts  are  reason- 
able, and  not  such  as  to  shock  the  moral  sense.  But  we  do  not 
grant  a  new  trial  in  this  case,  although  strongly  tempted  to  do  so, 
on  account  of  this  verdict." 

The  cause  of  action  being  traceable  to  a  mistake  of  the  conductor, 
and  not  to  his  willful  or  intentional  violation  of  the  plaintiff's  rights, 
a  verdict  for  $750  damages  has  the  appearance  of  being  excessive, 
tmder  all  the  facts  and  circumstances  in  evidence.  Eskew,  86/641. 
ated,  98/684;  95/243. 
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In  Harrigan,  80/602,  it  was  held  that  a  new  trial  should  be 
granted  for  a  manifest  error,  though  a  minor  error  of  law,  where 
the  general  merits  of  the  case  as  one  for  recovery  at  all  are  doubt- 
ful, and  where  the  damages  found  are  apparently  excessive  Tlie 
error  in  this  case  was  in  allowing  the  plaintiff,  when  testifying  in 
his  own  favor,  to  say  as  part  of  his  evidence,  that  his  character 
for  truth  and  veracity  had  never  been  attacked,  and  that  he  boarded 
with  Kennedy,  the  tailor,  who  could  testify  to  his  good  character. 
See  this  case  again,  84/793. 

In  Lowry,  83/512,  the  plaintiff  was  a  boy  nine  years  of  age.  He 
lost  an  arm  and  recovered  a  verdict  for  $13,750.  It  was  held  that, 
the  damages  found  being  extreme,  if  not  excessive,  the  error  of  the 
court  in  charging  the  jury  on  that  branch  of  the  case  is  cause  for  a 
new  trial ;  the  error  being  in  referring  the  jury  to  certain  elements 
of  damages  as  to  which  there  was  no  evidence,  such  as  habits,  avoca- 
tion, money  made  by  labor,  prospect  of  increased  earnings,  prospects 
of  obtaining  steady  and  remunerative  employment,  etc.,  the  person 
injured  being  a  child  nine  years  of  age. 

718.    Writing  off  a  portion  of  the  damagei. 

Where  general  damages  have  been  recovered  for  a  personal  tort, 
if  they  are  so  excessive  as  to  lead  the  court  to  suspect  bias  or  prej- 
udice, he  may  grant  a  new  trial;  but  the  judge  has  no  power  to 
say  that  the  verdict  in  such  a  case  should  not  exceed  a  specified 
sum,  and  to  require  the  plaintiff  to  write  off  a  portion  of  the  dam- 
ages, and  thereupon  refuse  a  new  trial.  Aliter,  in  actions  on  con- 
tracts or  for  torts  to  property,  the  value  of  which  may  be  ascer- 
tained, and  in  relation  to  which  fixed  rules  for  measuring  damages 
are  recognized.  Hall,  J.,  says:  "In  10/45,  Lumpkin,  J.,  declared 
excessive  damages  to  be  good  cause  for  granting  a  new  trial,  and 
that  the  discretion  of  courts  may  be  properly  exercised  in  this  re- 
spect in  two  cases :  One  where  the  law  recognizes  some  fixed  rules 
and  principles  in  measuring  the  damages,  whence  it  may  be  known 
that  there  is  error  in  the  verdict,  as  in  actions  on  contracts  or  for 
torts  done  to  property,  the  value  of  which  may  be  ascertained  by 
evidence.  The  other  includes  suits  for  personal  injuries,  where  al- 
though there  is  no  fixed  criterion  for  assessing  damages,  y^  the 
court  must  conclude,  from  the  exorbitancy  of  them,  that  the  jury 
acted  from  passion,  partiality,  or  corruption.  This  case  furnishes 
the  text  of  §  4399  (3803)  of  the  Code  and  that  includes  both  classes 
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of  cases  in  which  damage  may  be  given,  and  prescribes  the  ground 
upon  which  the  court  may  rightfully  interfere  with  the  verdict,  in 
the  first  class  of  cases,  where  there  has  been  gross  mistake,  and 
in  the  second,  where  the  finding  has  been  so  excessive  as  to  jus- 
tify the  inference  of  undue  bias.  In  the  first  instance  named,  it  is 
an  easy  matter  to  correct  any  excess  in  the  verdict  by  directing  a 
portion  of  the  same  to  be  written  oflF,  for  there  the  law  recognizes 
fixed  rules  and  principles  for  measuring  the  damages,  and  the  evi- 
dence accurately  ascertains  what  amount  shall  be  found.  But  in 
the  last  from  the  very  nature  of  the  case,  it  is  impossible  to  lay 
down  any  such  fixed  rules  and  principles;  and  in  every  such  case 
the  amount  of  the  finding  must  be  largely  in  the  power  of  the  jury, 
who  have  no  other  guide  but  their  enlightened  consciences.  To 
say,  therefore,  in  such  cases,  that  this  finding  shall  not  have  ex- 
ceeded a  certain  sum,  is  to  invade  their  peculiar  province  and  to  as- 
sume their  functions."  Harper,  70/119.  Cited.  104/659;  91/821; 
78/320;  112/933;  129/797;  3  G.  A.  638.  Where  the  tort  was  to 
property.    76/217. 

In  Brunswick  Light,  etc.,  Co.  v.  Gale,  91/813,  a  married  woman 
sued  for  damages  for  personal  injuries.  There  was  a  verdict  for 
$10,000.  The  judge  ordered  a  new  trial  unless  the  plaintiff  would 
write  off  $2,500.  That  they  did,  and  the  company  excepted  to  the 
refusal  to  grant  a  new  trial.  It  was  held  that  the  court  having 
determined  that  the  ground  in  the  motion  for  a  new  trial  complain- 
ing that  the  damages  found  by  the  jury  were  excessive  was  well 
taken,  it  was  error  not  to  grant  a  new  trial  unconditionally,  there 
being  in  the  evidence  no  guide  or  criterion  by  which  the  court  could 
determine  the  amount  which  should  be  written  off.  Simmons,  J., 
said :  "In  a  case  of  this  kind,  as  we  have  said,  where  the  action  is 
for  a  personal  injury  and  for  pain  and  suffering  resulting  there- 
from, and  there  are  no  other  elements  of  damage  for  which  a  recov- 
ery can  be  had,  such  as  loss  of  earning  capacity,  etc.,  there  is  no 
guide  or  criterion  by  which  the  amount  of  damages  may  be  measured 
except  the  enlightened  conscience  of  impartial  jurors.  There  is 
no  criterion,  therefore,  by  which  the  court  can  estimate  the  proper 
amount  of  damages,  and  he  has  no  power  to  reduce  the  verdict  by 
ordering  a  certain  amount  written  off.  If  the  verdict  is  so  excessive 
as  to  cause  him  to  suspect  bias  or  prejudice,  he  can  set  it  aside,  and 
order  a  new  trial  before  another  jury ;  but  he  must  do  this  uncon- 
ditionally.   In  actions  on  contracts,  or  for  torts  to  property,  in  re- 
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lation  to  which  some  fixed  rules  for  fhe  measure  of  damages  are 
recognized,  he  may  order  a  certain  amount  written  off;  and  in  an 
action  for  the  hcnnicide  of  a  person,  where  the  value  of  a  life  may 
be  shown,  according  to  certain  recognized  rules,  he  might  perfa^>s 
have  power  to  reduce  an  excessive  verdict  to  an  amount  which 
would  be  proper  under  the  proof."    Cited,  104/659;  112/934. 

Where,  pending  a  motion  for  new  trial  by  the  defendant  to  set 
aside  a  verdict  for  damages  consequent  upcm  personal  injuries  re- 
ceived by  the  plaintiff,  the  latter,  by  his  counsel,  voluntarily,  and 
without  any  suggestion  from  the  court,  reduced  the  verdict  by  writ- 
ing off  therefrom  a  certain  sum,  and  the  trial  judge  subsequendy 
overruled  the  moticm,  but  it  does  not  appear  that  his  refusal  of  a 
new  trial  was  influenced  by  such  reduction  of  the  verdict,  and  where 
this  court  can  not  say  that  the  verdict  as  originally  rendered  by  the 
jury  was  so  excessive  as  to  lead  the  court  to  suspect  bias  or  prejudice 
on  the  part  of  the  jury,  the  judgment  of  the  court  refusing  a  new 
trial  will  not  be  reversed  on  account  of  such  voluntary  reduction 
of  the  verdict.  Lewis,  J.,  said :  "The  rule  in  this  State  being,  that 
where  general  damages  have  been  recovered  for  a  personal  tort,  if 
they  be  so  excessive  as  to  lead  the  court  to  suspect  bias  or  prejudice, 
the  judge  has  no  power  to  require  a  portion  of  the  damages  written 
off,  and  therefore  refuse  a  new  trial ;  otherwise,  where  the  damages 
claimed  are  special,  and  f  rcmi  the  testimony  can,  with  some  accuracy, 
be  computed  in  dollars  and  cents  as  in  cases  of  tortious  homicides.'' 
Godkin,  104/655.  What  was  said  in  the  cases  above  by  Justice 
Simmons  and  Lewis  as  to  power  of  the  judge  to  reduce  a  verdict 
in  cases  of  homicide  is  obiter.    Perkerson,  112/934.    Cited,  133/77. 

In  Crosby,  74/737,  it  was  held  that  where,  in  a  suit  by  a  wife 
for  the  homicide  of  her  husband,  who  was  a  railroad  employee,  the 
Carlisle  tables  of  mortality  were  introduced  in  evidence  and  the 
value  of  the  services  of  the  deceased  proved,  thereby  furnishing  a 
measure  of  damages,  and  after  a  verdict  for  the  plaintiff  for  $12,000 
and  pending  the  motion  for  new  trial,  coimsel  for  plaintiff  voltm- 
tarily  wrote  off  from  the  verdict  $2,000,  so  as  to  come  within  the 
measure  of  damages  proved,  the  refusal  of  a  new  trial  was  not  er- 
ror. Counsel  for  the  plaintiff  could  write  off  any  part  of  the  dam- 
ages recovered,  and  the  defendant  could  not  complain,  because  it 
was  not  hurt  by  making  the  judgment  less.  Jackson,  C.  J.,  dis- 
sented, and  stated  that  the  other  judges  held  that  this  case  was  not 
controlled  by  Harper,  supra,  inasmuch  as  the  Carlisle  table  of  the 
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expectancy  of  life  fixes  a  recognized  criterion  for  measuring  dam- 
ages when  used  in  connection  with  the  annual  proceeds  of  the  hus- 
band's labor,  and  that  as  damages  could  be  measured  by  this  crite- 
rion, and  as  counsel  had  the  right  to  write  off  any  part  of  the  dam- 
ages, and  the  railroad  company  could  not  complain  because  not 
hurt  by  making  verdict  against  it  less,  they  hold  the  company  not 
cttitided  to  a  new  trial  on  this  ground.  Cited,  91/821;  104/659; 
112/934. 

The  case  Glover,  92/132,  was  an  action  by  a  mother  for  the  kill- 
ing of  her  son,  and  the  jury  found  a  verdict  for  $7,733.98.  It  was 
alleged  to  be  grossly  excessive.  After  argument  of  the  motion  for 
a  new  trial,  but  before  any  decision  on  the  motion,  the  plaintiffs 
counsel  voluntarily  wrote  off  $905.02.  Bleckley,  C.  J.,  said :  "We 
can  see  no  objection  to  allowing  plaintiff  to  write  off  from  her  re- 
covery voluntarily  any  sum  whatever.  If,  by  so  doing,  any  excess 
of  damages  found  by  the  verdict  is  voluntarily  relinquished,  it 
would  seem  that  the  amount  of  the  verdict  would  no  longer  be  a 
cause  for  a  new  trial.  Why  should  there  be  a  new  trial  solely  for 
the  purpose  of  reducing  the  damages,  when  the  plaintiff  had  volun- 
tarily relinquished  all  that  could  be  treated  as  excess?"  Cited, 
Mayor,  etc.  v.  Tucker,  103/234.  In  this  latter  case  the  verdict  as 
originally  returned  by  the  jury  was  for  an  amount  which  was  unau- 
thorized by  the  evidence,  but  as  the  plaintiff  voluntarily  reduced  it 
to  an  amount  which  was  authorized  by  the  evidence,  there  was  no 
error  in  overruling  the  motion  for  a  new  trial.  It  was  an  action  to 
recover  damages  for  injury  to  land.    Cited,  129/799. 

In  Perkerson,  112/923,  it  was  ruled  that  the  trial  judge  had  no 
power  to  order  that,  as  a  condition  to  the  refusal  of  a  new  trial,  a 
portion  of  the  verdict  shall  be  written  off  as  excessive,  except  where, 
from  the  application  of  the  law  to  the  evidence,  the  excess  can  be 
accurately  ascertained.  Fish,  J.,  said:  "After  mature  considera- 
tion, we  are  of  opinion  that,  upcm  principle,  the  rule  den)ring  the 
power  of  a  trial  judge  to  order  a  remittitur  as  a  condition  to  the 
overruling  of  a  motion  for  a  new  trial  in  actions  for  personal  inju- 
ries should  apply  with  equal  force  to  an  action  for  a  tortious  homi- 
cide, and,  indeed,  to  all  cases  where  by  the  application  of  fixed  prin- 
ciples of  law  to  the  evidence  the  excess  in  a  verdict  can  not  be  ac- 
curately ascertained."    Cited,  129/798;   3  G.  A.  638. 

The  trial  judge  has  no  power  to  order  that,  as  a  condition  to  the 
refusal  of  a  new  trial,  a  portion  of  the  verdict  shall  be  written  off  as 
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excessive^  except  where  from  the  application  of  the  law  to  the  evi- 
dence the  excess  can  be  accurately  ascertained    Chastain,  122/250. 

In  Randolph,  129/796,  it  was  held  that,  where,  in  a  snit  by  a 
widow  for  the  homicide  of  her  husband,  a  verdict  was  found  in 
favor  of  the  plaintiff  for  $9,127.20,  and  the  presiding  judge,  oa 
the  hearing  of  a  motion  for  a  new  trial,  expressed  his  dis^)proval 
of  such  verdict  as  being  for  too  large  a  sum,  and  stated  that  he 
would  not  approve  a  verdict  in  favor  of  the  plaintiff  for  exceeding 
$6,500,  whereupcm  the  plaintiff's  attorney  wrote  off  all  in  excess  of 
that  amount,  and  the  judge  then  passed  an  order  reciting,  that, 
''it  appearing"  that  the  plaintiff  had  voluntarily  reduced  the  verdict 
and  judgment  in  her  favor,  and  had  written  off  all  in  excess  of 
$6,500,  the  motion  was  overruled,  under  previous  decisions  of  this 
court  this  was  error  which  necessitates  a  reversal.  After  review- 
ing the  decisions  of  the  Supreme  Court  on  the  subject,  Ltunpldn, 
J.,  said:  "In  Perkerson,  112/923  (38  S.  E.  365,  53  L.  R.  A.  210), 
suit  was  brought  by  a  widow  for  the  homicide  of  her  husband. 
Proof  was  made  as  to  his  earnings,  and  the  mortality  and  annuity 
tables  were  introduced  in  evidence.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $10,833.33.  The  defendant  moved 
for  a  new  trial.  The  motion  was  overruled  except  as  to  the  ground 
complaining  that  the  verdict  was  excessive,  upon  which  ground  the 
judge  ordered  that  a  new  trial  be  granted  unless  the  plaintiff  should 
write  off  from  the  verdict  a  designated  amount.  The  plaintiff  com- 
plied with  the  requirement ;  and  a  new  trial  was  thereupon  refused. 
The  defendant  excepted.  This  court  held  that  'The  trial  judge  has 
no  power  to  order  that,  as  a  condition  to  the  refusal  of  a  new  trial, 
a  portion  of  the  verdict  shall  be  written  off  as  excessive,  except  where 
from  the  application  of  the  law  to  the  evidence,  the  excess  can  be 
accurately  ascertained.'  In  the  opinion  Mr.  Justice  Fish  reviewed 
various  cases,  including  the  Carlisle  case  in  78/320  (2  S.  E.  751), 
and  the  74/734  (58  Am.  R.  463).  The  decision  in  the  case  of 
Harper,  70/119,  was  approved,  and  certain  later  decisions,  which 
were  not  in  harmony  with  it,  were  disapproved.  *  *  *  The 
rule  appears  to  be  too  well  settled  now  in  this  State  to  discuss  it 
as  an  open  question."    Cited  132/77. 

In  Bishop,  132/71,  it  was  held  that,  where  in  an  action  for  dam- 
ages for  a  personal  injury  the  presiding  judge  erroneously  gave  to 
the  jury  an  instruction  which  authorized  them  to  add  to  their  ver- 
dict and  include  in  it  interest  at  the  rate  of  seven  per  cent  from 
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the  date  of  the  injury,  and  where  the  evidence  clearly  shows  the 
date  of  the  injury  and  the  date  of  the  verdict,  so  that  any  possible 
amount  allowed  as  interest  which  may  have  been  added  to  the  ver- 
dict in  pursuance  of  the  erroneous  instruction  could  be  accurately 
calculated  and  definitely  determined,  the  discretion  of  the  trial 
judge  in  allowing  any  possible  interest  which  may  have  been  included 
in  the  verdict  to  be  written  oflF  from  it  and  the  judgment,  and  there- 
upon refusing  to  grant  a  new  trial  upon  the  ground  of  such  errone- 
ous charge,  will  not  be  disturbed.  In  this  case  the  judge  under- 
took to  correct  the  possible  eflFect  of  an  erroneous  charge  by  giving 
instructions  in  the  manner  above  referred  to,  but  on  account  of  an 
error  in  calculation  the  amount  so  allowed  to  be  written  oflF  was  in- 
sufiicient,  by  a  small  amount,  to  cover  the  possible  amotmt  which 
may  have  been  included  in  the  verdict  as  interest  Upon  review, 
after  ascertaining  from  the  record  the  greatest  possible  amount 
which  may  have  been  included  in  the  verdict  as  interest,  this  court 
will  affirm  the  judgment  of  the  trial  court  in  refusing  a  new  trial 
on  the  ground  of  tiie  erroneous  charge  referred  to,  with  direction, 
however,  that,  within  thirty  days  frcmi  the  filing  of  the  remittitur 
from  this  court  in  the  court  below,  the  plaintiff  write  off  from  the 
verdict  and  judgment  the  amount  specified  in  the  opinion  in  this 
case,  which  should  have  been  written  off  as  representing  any  pos- 
sible interest  which  may  have  been  included  in  the  verdict ;  but  upon 
a  failure  so  to  write  off,  the  judgment  to  be  reversed.  The  dis- 
sent of  Atkinson,  J.,  in  this  case  did  not  extend  to  the  toregomg 
head  notes.  Lumpkin,  J.,  said :  "Where  damages  are  of  a  charac- 
ter in  the  fixing  of  the  amount  of  which  the  discretion  of  the  jury 
is  involved,  as  in  cases  of  general  damages,  or  damages  for  pain 
and  suffering,  or  the  like,  the  determination  of  the  amount  is  pecu- 
liarly for  the  jury.  If  the  finding  is  so  excessive  as  to  justify  the 
inference  of  gross  mistake  or  undue  bias,  the  proper  mode  of  cor- 
rection on  the  part  of  the  presiding  judge  is  to  grant  a  new  triaL 
Code,  §  4399  (3803).  He  can  not  substitute  his  discretion  or  finding 
of  a  proper  amount  for  that  of  the  jury,  and  grant  a  new  trial  un- 
less the  plaintiff  will  write  down  the  verdict  to  an  amount  with  which 
he  is  satisfied  or  which  he  would  have  found  had  he  been  a  jury. 
If  bias  or  prejudice  on  the  part  of  the  jury  infected  their  finding, 
decreasing  the  amount  would  not  wholly  eradicate  the  infection. 
The  same  bias  or  prejudice  which  prompted  the  finding  of  an  ex- 
cessive verdict  may  have  had  its  effect  in  producing  the  finding  in 
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favor  of  the  plaintiff  at  all.  Therefore  in  such  cases  the  presiding 
judge  should  grant  a  new  trial  unconditionally,  and  not  refuse  it 
on  condition  that  scmie  of  the  verdict  be  wntten  off,  or  require  the 
plaintiff  to  write  off  a  portion  of  it,  and  thereupon  on  that  basis 
refuse  a  new  trial.  In  cases  of  the  character  above  indicated  liiere 
is  no  exact  measure  by  which  the  excessive  portion  of  the  verdict 
can  be  segrq^ated  f rcmi  that  which  is  proper,  and  written  off  from 
it  But  there  is  another  class  of  cases  where  this  can  be  dcme,  and 
where  there  is  no  necessity  for  the  granting  of  a  new  trial  in  order 
to  correct  a  finding  for  an  erroneous  amount  which  can  be  accuratdy 
measured  and  deducted  from  the  verdict" 

719.    Verdicti  that  were  not  exceisiye. 

In  Leathers,  92/93,  the  injuries  were  internal  and  severe — likely 
to  be  permanent,  and  totally  disable  the  plaintiff,  a  farmer,  from 
doing  work.    The  verdict  was  for  $3,000. 

In  Southern  Bell  Tel.  &  Tel.  Co.  v.  Jordan,  87/69,  the  verdict 
was  for  $2,000.    The  injuries  were  serious. 

In  Hyde,  87/721,  the  verdict  was  for  $2,433.35  and  not  being  so 
excessive  as  to  shock  the  moral  sense,  was  sustained.  Plaintiff  was 
forcibly  ejected  from  a  train  and  injured. 

In  Fleetwood,  90/23,  the  verdict  was  for  $4,375.  The  jdaintiff, 
who  was  a  passenger,  was  assaulted  and  abused  by  the  conductor  of 
the  train. 

In  Clowdis,  90/358,  a  wife  sued  for  the  homicide  of  her  husband, 
and  she  recovered  a  verdict  for  $4,000. 

In  Brantley,  93/259,  a  widow  sued  for  the  homicide  of  her  hus- 
band, who  was  a  yard-hand.    The  verdict  was  for  $8,000. 

In  Rigdon,  85/867,  the  plaintiff  a  train-hand,  lost  a  middle  finger 
in  coupling  cars.   The  verdict  was  for  $550. 

In  Weaver,  85/869,  plaintiff^  arm  was  mashed.  The  verdict  was 
for  $750. 

In  Mayor  v,  Caldwell,  81/76,  plaintiff  was  injured  by  the  falling 
of  an  awning.  The  injury  was  a  grave  one  and  the  verdict  was 
for  $800  to  $900. 

In  Slater,  92/391,  the  plaintiff  was  struck  cm  the  foot  hj  a  stick 
of  wood  thrown  from  a  passing  engine.  The  verdict  was  for  $1,500. 

In  Ryles,  84/420,  the  plaintiff  was  a  car-coupler.  His  thumb 
and  finger  were  crushed  and  were  amputated.  The  verdict  was  for 
$5,000.    It  was  held  that  "though  the  verdict  is  not  altogether  satis* 
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factory  to  this  court,  inasmuch  as  it  was  rendered  by  the  jury  and 
approved  by  the  presiding  judge,  and  is  not  palpably  unwarranted, 
it  is  left  to  stand."  Bleckley,  C.  J.,  said:  "If  we  were  trying  the 
case,  we  might  be  much  perplexed,  even  distressed,  to  arrive  at  the 
verdict  which  the  jury  rendered.  But  we  must  be  mindful  of  the 
difference  between  their  province  and  our  own,  and  as  the  trial 
judge  was  satisfied  with  the  verdict,  our  dissatisfaction  with  it,  not 
being  of  a  higher  degree  than  it  is,  is  of  no  consequence." 

In  Nash,  81/580,  the  plaintiff  sued  for  the  homicide  of  her  hus- 
band. She  recovered  a  verdict  for  $5,304.  Deceased  was  a  car- 
coupler  at  $45.00  per  month,  and  was  thirty-eight  years  old. 

In  Williams,  74/723,  both  of  the  plaintiff's  legs  were  crushed, 
and  one  of  them  had  to  be  amputated.    The  verdict  was  for  $6,040. 

In  Mitchell,  95/78,  the  verdict  was  for  $8,000.  The  extent  or 
character  of  the  injuries  is  not  shown  in  the  report  of  the  case. 

Rhodes  was  a  baggage-master.  Seeing  that  a  collision  of  trains 
was  inevitable,  he  jumped  from  his  car,  broke  his  ankle  badly,  and 
was  rendered  a  cripple  for  life.  The  cdlision  was  in  consequence 
of  an  ambiguous  schedule,  or  because  the  agents  of  the  railroad  did 
not  understand  it.  He  recovered  a  verdict  for  $6,000.  It  was  held 
that  this  verdict  was  not  excessive,  and  that  when  an  employee  is 
shown  to  have  received  injuries  resulting  from  gross  negligence  on 
the  part  of  his  coemployees,  the  court  will  not  readily  interfere  with 
the  verdict.    Rhodes,  56/645. 

Duke  contracted  to  sell  and  deliver  wood  to  the  owners  of  a  flour- 
ing-mill.  He  sent  his  minor  son  to  the  mill  with  a  load  of  wood, 
and  while  he  was  there  the  boiler,  used  by  the  proprietors  of  the 
mill,  exploded  and  seriously  injured  him.  He  suffered  intense  pain 
from  the  scalding  he  received  and  he  lost  much  time.  He  was  mak- 
ing $3.00  per  day  hauling  wood.  The  mare  hitched  to  the  wagon 
and  the  wagon  were  damaged.  The  report  of  the  testimony  is  not 
satisfactory.  The  jury  rendered  a  verdict  in  favor  of  the  father 
for  $500  and  one  in  favor  of  the  the  son  for  $1,000.  The  two  cases 
in  the  Supreme  Court  were  decided  together,  and  it  was  held  that 
the  verdict  in  neither  case  was  contrary  to  the  evidence,  or  so  ex- 
cessive as  to  requu-e  the  court  to  interfere.  McCay,  J.,  said :  "We 
do  not  think  the  jury  have  so  far  exceeded  the  limit  as  to  show  pas- 
sion or  prejudice.  The  permanent  injury  to  the  young  man  may 
not  be  very  great,  though  from  the  testimony  of  the  physician,  one 
can  not  but  feel  that  the  effect  of  this  accident  may,  at  any  time, 
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prove  very  serious,  whilst  the  pain  and  terror  already  suflFered  are, 
in  themselves,  no  small  matter.  At  first  we  were  rather  dubioos 
whether  the  verdict  for  the  father  cotdd  be  so  well  defended;  but 
on  further  consideration,  we  think  it  may.  The  loss  of  his  horse, 
the  injury  to  the  wagon,  the  loss  of  his  son's  service  while  laid  up, 
and  the  expense  of  taking  care  of  him  and  of  the  horse,  are  not 
all  of  his  injury.  If  the  doctor  is  rig^t,  thr^n  may  at  any  time, 
be  again  prostrate  from  the  eflfect  of  his  injury,  and  new  loss  and 
new  expense  come  to  the  father."    50/91. 

PlaintiflF  being  fifty-five  years  old,  and  previously  strong  and  aMc 
to  do  all  kinds  of  work,  and  earn  $8.00  or  $10.00  per  month,  but 
since  able  to  do  only  such  work  as  coddng,  and  having  been  confined 
to  her  bed  for  several  weeks  in  consequence  of  the  accident,  and 
having  suffered  great  pain,  which  still  continues,  a  verdict  for  $500 
is  not  excessive.    Smith,  81/620. 

In  Keating,  99/308,  the  plaintiff  was  a  farmer  forty  years  of  age, 
and  he  made  about  $500  a  year.  His  left  foot  was  cut  off  by  the 
wheels  of  a  car.    He  recovered  a  verdict  for  $9,000. 

In  Smith,  84/698,  there  was  a  verdict  for  $7,500.  A  new  trial 
was  granted.  On  the  second  trial  a  verdict  was  rendered  for  $7,500, 
and  a  second  new  trial  was  granted.  It  was  held  that  where,  ac^ 
cording  to  the  weight  of  the  evidence,  there  is  grave  doubt  whether 
the  plaintiff  ought  to  recover  anjrthing,  the  court  below  is  warranted 
in  granting  a  new  trial,  even  a  second  new  trial,  if  the  damages 
found  by  the  jury  are  extreme  or  excessive.  The  case  was  tried 
agafa,  86/229,  and  resulted  in  a  verdict  for  $7,000.  A  new  trial 
was  denied  and  it  was  held  that,  the  controversy  being  one  of  fact 
only,  a  third  verdict  for  the  plaintiff,  not  being  excessive  in  amotmt; 
and  the  evidence,  taking  it  in  its  utmost  force,  letter,  and  spirit,  in 
favor  of  plaintiff,  being  sufficient  to  warrant  a  recovery,  a  fourdi 
trial  should  be  denied.  In  dealing  with  a  third  verdict,  the  law  is 
satisfied  with  the  evidence  if,  upon  the  most  favorable  view  that 
can  be  taken  of  it  in  behalf  of  the  prevailing  party,  and  counting 
as  naught  all  conflict,  the  jury  could  have  reached  the  condusioo  at 
which  they  arrived. 

In  Elliott,  85/183,  a  flagman  who  lost  a  thumb  in  uncoupling 
cars  recovered  $500. 

In  Bowers,  86/22,  an  engineer  received  a  verdict  for  $2,266.66. 
His  injuries  were  grave  and  permanent. 

In  Ocean  S.  S.  Co.  v,  Matthews,  86/418,  the  verdict  was  for 
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$1,000.  The  plaintiff  sustained  permanent  and  painful  injuries  from 
a  falling  bale  of  cotton  while  in  the  lower  hold  of  a  ship. 

Where  plaintiff,  a  man  of  twenty-three  years  of  age,  was  greatly 
wounded  and  bruised,  suffering  great  pain  for  a  long  time,  and 
being  compelled  to  have  his  right  hand  amputated  above  the  wrist, 
a  verdict  of  $4700  was  not  only  not  excessive,  but  was  quite  moder- 
ate.   DeBray,  71/406. 

Plaintiff,  eleven  years  of  age,  a  passenger  on  defendant's  train, 
was  thrown  by  the  backing  of  an  engine  against  the  train  so  vio- 
lently across  one  of  the  seats  that  he  shortly  after  had  pains  in  his 
left  side  and  breast,  and  for  months  suffered  intensely  therefrom. 
It  was  claimed  that  the  injury  was  permanent,  and  rendered  plain- 
tiff incapable  of  severe  exertion,  and  decreased  his  capacity  for  labor 
from  one-half  to  two-thirds ;  that  he  had  previously  been  bright  and 
strong,  but  since  he  had  been  dull  and  weakly.  Defendant's  evi- 
dence showed  that  the  engine  was  backed  against  the  train  by  an 
employee  without  authority ;  the  plaintiff's  father  said,  shortly  after 
the  accident,  that  the  plaintiff  had  merely  got  a  good  shaking.  A 
physician  testified  that  a  month  before  the  accident  he  had  treated 
plaintiff ;  found  that  he  then  had  a  difficulty  in  breathing  and  swell- 
ing in  the  left  side ;  that  plaintiff  looked  very  delicate ;  that  shortly 
after  the  accident  plaintiff  was  worse,  but  in  witness's  opinion  this 
was  but  a  continuation  of  the  old  trouble,  as  there  was  then  no  evi- 
dence of  physical  injury  except  from  the  disease.  Other  physicians 
testified  that  plaintiff's  trouble  was  probably  from  disease,  and  not 
from  the  accident.  Held,  that  a  verdict  for  plaintiff  was  war- 
ranted, and  in  such  case,  a  verdict  for  $5,000  is  not  excessive. 
Childress,  86/85. 

In  Dooley,  86/295,  it  appeared  that  the  plaintiff,  when  injured, 
was  in  his  thirty-third  year ;  he  was  stout  and  healthy  and  was  receiv- 
ing wages  of  seventy  dollars  per  month.  He  was  thrown  out  of  the 
caboose  to  the  ground,  whereby  his  heart  was  displaced,  his  shoulder 
dislocated,  so  that  he  lost  the  use  of  his  arm  and  it  was  wasting 
away,  his  jawbone  was  brdcen,  five  of  his  teeth  knocked  out,  and  he 
could  not  close  his  teeth  pr(^)erly  to  masticate  his  food,  his  head, 
side  and  thigh  were  cut,  and  his  1^  and  hand  skinned.  The  heart 
displacement  impairs  its  action  and  prevents  proper  circulation  of 
the  blood,  rendering  it  dangerous  for  him  to  engage  in  manual  labor 
requiring  exertion  or  in  occupations  which  he  followed  before  the 
injury.    His  weight  decreased  thirty-five  pounds.    The  heart  trou- 
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ble  had  increased.  He  could  not  earn  more  than  $20.00  per  month. 
At  the  first  trial  he  recovered  $15,000;  at  the  second  the  jury  found 
for  him  $16,044. 

In  Richards,  62/306,  the  |daintiff,  who  was  a  railroad  engineer, 
was  injured  for  life,  ruined  for  capacity  to  work  at  his  trade,  suf- 
fered much  pain,  body  and  mind,  and  was  but  thirty-five  years  old. 
The  verdict  was  for  $3,500. 

In  Kicklighter,  63/708,  the  plaintiff  was  seriously  injured,  per- 
haps permanently,  about  the  breast  and  spine,  besides  minor  inju- 
ries, without  fault  on  her  part  She  was  twenty-six  years  of  age. 
The  verdict  was  for  $2,500. 

In  Johnson,  66/259,  Crawford,  J.,  said:  "This  court  is  not 
permitted  to  substitute  its  estimate  for  that  of  the  jury.  We  appre- 
ciate the  extreme  difficulty  which  must  attend  honest  and  upright 
jurors  in  determining  with  accuracy  and  fairness  the  real  damages 
sustained  in  these  cases ;  their  sound  sense  and  deliberate  judgment, 
based  upon  all  the  testimony,  must  finally  determine  how  mudi 
should  be  allowed  as  compensation  for  the  injury  suffered.  They 
are  to  be  aided  in  their  delicate  and  responsible  duty  by  the  judge, 
who  should  caution  and  counsel  them  against  excessive  findings. 
In  this  case  the  judge  warned  the  jury  to  take  care  to  be  reascHiable 
and  just,  and  not  oppressive.  They  have  said  how  much  the  dam- 
ages were,  and  our  law  has  declared  that  'the  question  of  damages 
being  one  for  the  jury,  the  court  should  not  interfere  unless  the 
damages  are  either  so  small  or  so  excessive  as  to  justify  the  infer- 
ence of  gross  mistake  or  undue  Was.' " 

A  verdict  of  $5,500  in  favor  of  a  widow  who  sued  for  the  homi- 
cide of  her  husband  was  not  excessive  where  it  aiq)eared  that  the 
husband  had  an  expectancy  of  over  twenty  years  of  life  and  an 
annual  income  of  about  $1,000,  deductions  having  been  made  on 
account  of  contributory  negligence,  the  effect  of  advancing  age,  and 
the  support  of  the  husband  himself.    Pittman,  73/325. 

Where  plaintiff  receives  in  his  side,  just  above  the  hip,  a  ga^nng 
wound  two  inches  long  and  three  or  four  inches  deep,  which  causes 
him  great  suffering  for  six  years,  and  physicians  say  that  the  injury 
is  permanent,  and  his  health  destroyed,  considering  his  age  and 
probable  duration  of  life,  a  verdict  for  $9,000  does  not  show  bias  or 
prejudice  on  the  part  of  the  jury.    Lewis,  84/211. 

In  Moore,  83/453,  a  boy  nine  years  of  age  fell  or  was  thrown 
by  another  boy  off  the  front  platform  of  the  car  and  the  car  ran 
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over  both  his  legs.  According  to  his  testimony  he  stayed  in  bed  a 
number  of  weeks  and  suflfered  most  excruciating  pain,  his  legs  being 
terribly  mashed  and  broken;  has  recovered  his  health,  but  his  legs 
are  badly  bent  and  twisted,  and  permanently  deformed.  Probably 
the  muscles  and  bones  will  never  be  as  strong  as  they  otherwise 
would  have  been.  He  lost  a  year  from  school.  He  still  suffers,  and 
is  likely  to  suffer,  some  pain  from  the  injury,  especially  in  damp 
weather.  His  capacity  for  earning  money  was  reduced  one-fourth, 
according  to  the  estimate  of  one  of  his  witnesses.  The  testimony 
for  defendant  tended  to  show  that  from  the  effect  of  the  injury 
there  was  a  shortening  of  the  right  leg  from  about  a  quarter  to  a 
half  inch,  and  the  left  leg  was  considerably  bowed  outward,  and 
was  somewhat  larger  than  the  right  leg;  that  a  large  scar  had  been 
left  on  the  right  thigh;  that  plaintiff  seemed  to  walk  remarkably 
well,  limped  some,  but  that  could  be  avoided  by  an  extra  sole  on  his 
shoe,  perhaps  one  thickness  of  leather,  which  would  not  interfere 
with  his  walk;  that,  considering  his  age  and  the  compensating 
power  of  nature,  he  would  be  practically  almost  as  strong  as  any- 
body, and  his  capacity  to  earn  a  living  not  be  materially  lessened; 
and  that  the  deformity  would  always  exist,  and,  so  far  as  lifting  and 
getting  about  was  concerned,  he  would  not  be  as  strong  as  before, 
though  the  strength  of  the  bones  was  not  impaired.  It  was  held 
that,  though  it  is  apparent  that  the  plaintiff  contributed  to  the  in- 
jury, this  court  can  not  be  certain,  on  the  facts  in  evidence,  that 
the  damages  were  excessive,  the  injury  being  immeasurable  by  a 
court  as  to  pain  and  suffering,  and  the  damages  found  being  $5,000. 
In  Boston,  83/387,  the  plaintiff  was  injured  when  in  the  act  of 
alighting  from  a  street-car.  She  fell  with  her  left  arm  under  one 
of  the  wheels  of  the  car  where  it  was  badly  mashed.  The  shock 
and  injury  caused  a  miscarriage.  Before  she  was  hurt  she  washed 
and  ironed  for  a  living,  averaging  $35  a  month,  after  paying  ex- 
penses. She  was  hurt  on  the  28th  day  of  November,  1866,  and  did 
not  get  able  to  work  again  until  March,  1887,  and  then  went  into 
service  at  $12.00  a  month,  but  could  not  do  the  work,  and  her  wages 
were  reduced  to  $8.00  or  $10.00  a  month.  Her  physician  testified 
that  he  examined  her  the  night  she  was  hurt;  found  the  skin  torn 
off  the  arm,  the  flesh  and  muscles  of  the  arm  mashed  and  bruised, 
and  the  bone  of  the  upper  arm  scraped  as  if  between  two  flat  sur- 
faces. The  wound  was  a  complicated  one,  and  did  not  heal.  She 
suffered  great  pain,  and  had  hysterical  attacks.    The  tissue  around 
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the  bone  was  destroyed,  and  it  caused  the  bone  to  decay  partially, 
and  to  emit  an  offensive  odor.  Partial  death  of  the  bone  ensued, 
abscesses  formed,  and  had  to  be  opened  with  a  knife  several  times, 
and  the  nerves  of  the  arm  were  injured,  which  weakened  the  grasp 
of  the  little  finger  and  the  finger  next  to  it  He  testified  that  the 
injury  would  more  or  less  affect  the  use  of  the  arm  for  life;  that 
he  could  not  state  what  pr(^rtion  of  the  capacity  to  work  she  had 
lost.    The  verdict  was  for  $1,240. 

In  an  action  against  a  railroad  company  for  personal  injuries,  a 
verdict  of  $2,000  in  plaintiff's  favor  will  not  be  set  aside  as  excessive 
where  it  appears  that,  before  the  accident,  plaintiff,  whose  busi- 
ness was  farming,  was  a  strong  man,  nearly  twenty- four  years  old; 
that  he  could  then  make  about  $300  per  year;  that  by  the  accident 
his  arm  was  broken  in  two  idaces— one  a  omunon  fracture,  the 
other  compoimd ;  that  he  suffered  and  still  suffers  in  the  arm,  breast, 
back,  and  kidneys ;  that  he  had  not  been  able  to  do  any  work  for  six 
months  thereafter;  and  that  his  capacity  to  work  had  been  perma- 
nently reduced  fifty  or  seventy-five  per  cent.  Chandler,  84/37. 

In  Waldhaur,  84/706,  the  plaintiff,  a  boy  seven  years  of  age,  was 
drawing  his  velocipede  over  the  defendant's  track,  at  or  near  a 
street-crossing,  and  was  run  over  by  a  street-car  pulled  by  two  mules. 
He  recovered  a  verdict  of  $4,500;  it  was  set  aside  and  he  recovered 
on  the  second  trial  $2,500. 

In  Williams,  88/16,  a  verdict  for  $2,350  in  favor  of  a  car-coupler, 
who  lost  one  finger,  another  was  broken  and  it  and  another  was 
mashed. 

In  City  of  Atlanta  v.  Martin,  88/21,  the  verdict  was  for  $1,000. 
Plaintiff  was  a  dressmaker  and  was  injured  by  a  defective  sidewalk. 

In  Vamadore,  94/639,  the  plaintiff  sued  the  railway  company  for 
damages  from  an  alleged  illegal  ejection  from  its  car  of  him  while 
a  passenger  on  its  train,  and  after  payment  of  fare  by  him.  His  pe- 
tition alleged  and  his  testimony  showed  that  he  was  ejected  forcibly 
by  defendant's  conductor,  and  the  most  abusive  language  was  used 
to  him  by  the  conductor,  and  that  after  being  ejected  he  was  forced 
to  walk  about  ten  miles  to  a  station,  where  he  obtained  transporta- 
tion to  Savannah,  his  original  destination.  Plaintiff  at  the  time 
was  about  nineteen  years  old.  For  the  defendant,  the  evidence  was 
to  the  effect  that  he  did  not  pay  his  fare,  and  was  ejected  for  this 
reason ;  that  the  conductor  stopped  the  train  and  put  him  off  at  a 
flag-station ;  and  that  no  abuse  of  any  kind  was  used  towards  him, 
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nor  indignity  put  upon  him.  The  verdict  was  for  $800.  It  was 
held  that  though  the  amount  of  the  verdict  is  large,  it  is  not  so  large 
as  to  justify  the  imputation  of  bias  or  prejudice ;  and,  tlie  presiding 
judge  having  approved  the  finding,  this  court  while  not  fully  con- 
curring has  no  legal  power  to  interfere. 

In  Thomas,  68/744,  the  plaintiff  claimed  damages  for  injuries  sus- 
tained by  him  by  reason  of  a  violent,  unnecessary  and  improper 
blowing  of  the  whistle  of  an  engine  by  the  engineer,  thereby  caus- 
ing his  horse  to  run  away  and  injure  him.  He  recovered  a  verdict 
for  $1,000.  The  company  moved  for  a  new  trial,  and  it  was  granted. 
On  a  subsequent  trial  a  verdict  was  rendered  for  $5,000,  and  a 
new  trial  was  refused.    Th<Mnas,  73/350. 

In  Singleton,  70/464,  it  was  alleged  that  by  the  n^ligence  of  the 
company's  agents  in  putting  the  plaintiff  off  the  train,  the  plaintiff's 
leg  was  broken  and  he  suffered  other  injuries.  He  recovered  a  ver- 
dict for  $6,000,  and  it  was  held  that  while  the  damages  given  might 
be  high,  they  were  not  so  excessive  as  to  warrant  the  inference  of 
partiality,  prejudice  or  corruption,  on  the  part  of  the  jury,  or  to 
require  a  reversal  of  the  judgment  of  the  court  below. 

In  Williams,  74/723,  the  plaintiff  was  fifty-two  years  of  age ;  his 
services  were  worth  $1.25  per  day.  Both  legs  were  crushed,  and 
one  had  to  be  amputated,  and  there  were  injuries  to  his  back  and 
shoulder.    The  verdict  was  for  $6,040. 

In  Allison,  86/145,  a  verdict  was  rendered  for  $11,250.  It  was 
set  aside  for  error  on  the  trial.  On  a  second  trial  a  verdict  was 
recovered  for  $12,000.  Allison  was  a  postal  clerk.  He  was  twenty- 
one  years  of  age,  and  was  earning  $1,150  a  year.  There  was  con- 
cussion of  the  spine,  disorder  of  the  bowels  and  urinary  organs,  par- 
tial paralysis,  shrinking  of  one  leg  about  one  inch,  twenty  pounds 
loss  of  weight,  weakness  of  nerves,  eyesight,  and  hearing,  perma- 
nent and  almost  total  inability  to  labor,  much  pain  and  suffering. 

In  Wiggins,  91/208,  the  plaintiff  was  a  postal  clerk  receiving  a 
salary  of  $1,000  a  year.  His  age  does  not  appear  from  the  report 
of  the  case.  His  injuries  were  severe  and  permanent,  totally  disa- 
bling him  from  work.    The  verdict  was  for  $14,375. 

Johnston,  89/560,  was  for  the  homicide  of  the  plaintiff's  minor 
son.  The  son  was  eighteen  years  old,  was  making  $3.00  a  day  driv- 
ing a  wagon.  His  average  earnings  were  about  $1.25  or  $1.50  per 
day.    The  verdict  was  for  $5,000. 
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Howard,  91/99,  was  a  car-inspector.  He  lost  three  fingers  and 
the  verdict  was  for  $2,416.50. 

In  a  suit  for  damages  resulting  from  the  n^igent  conduct  of  the 
agents  of  a  railroad  in  failing  to  stop  its  cars  at  the  depot  of  a  place 
where,  by  a  passenger's  ticket,  she  had  a  right  to  depart  from  the 
train,  but  stopping  at  another  point  and  causmg  the  passenger  to 
alight  in  the  rain,  whereby  she  was  injured,  a  verdict  for  $100  was 
reasonable.    Wilkenson,  77/75. 

In  McClusky,  45/288,  the  plaintiflf,  who  was  a  passenger,  was  car- 
ried beyond  his  station  and  the  train  was  slackened  to  let  him  get 
oflf.  Under  the  direction  of  the  conductor  he  did  get  oflf  and  in  do- 
ing so,  injured  his  ankle.    The  jury  rendered  a  verdict  for  $500. 

An  action  was  brought  for  assaulting,  beating  and  wounding  the 
plaintiff,  and  a  verdict  obtained  for  $750.  It  was  said  that  if  the 
jury  believed  the  testimony  they  were  authorized  to  find  against  the 
defendants  and  it  could  hardly  be  said  that  they  might  not  find  as 
much  as  they  did.  The  wound  was  a  terrible  one.  Himiphreys  v. 
Hendricks,  28/157. 

In  Little  v.  Carmicheal,  32/406,  the  verdict  was  for  $400.  Lunq>- 
kin,  J.,  said  it  ought  to  have  been  doubled,  as  a  more  bold  and  ag- 
gravated case  of  the  indulgence  of  ang^  passions,  of  lawless  vio- 
lence, on  the  person  of  a  peaceable  and  unoffending  man  bad  never 
been  before  the  court. 

In  Gavan  v,  Ellsworth,  45/283,  the  verdict  was  for  $3,092.50.  By 
the  blow  that  was  inflicted  on  Ellsworth,  he  was  disaUed  from  be- 
ing an  engineer,  and  a  physician  testified  that  he  believed  that  the 
inner  table  of  the  skull  was  broken,  and  was  pressing  on  the  brain. 

In  Flander  v.  Meath,  27/358,  a  little  girl  threw  herself  in  the  way 
of  a  dray.  She  was  injured  and  was  wholly  at  fault.  The  jury  gave 
her  a  verdict  for  $50.  The  plaintiff  moved  for  a  new  trial  on  tfie 
ground  of  inadequate  damages.  The  judge  thought  that  if  the  jury 
found  for  the  plaintiff,  they  were  bound  to  find  a  larger  sum.  The 
defendant  acquiesced  in  the  verdict  The  new  trial  was  granted  and 
the  Supreme  Court  reversed  the  case,  stating  that  when  a  perscm  vol- 
untarily throws  herself  in  the  way  of  a  dray,  and  an  injury  ensues, 
the  jury  may  find  almost  nominal  damages,  notwithstanding  they 
should  be  of  the  opinion  that  the  driver  of  the  dray  was  slightly  more 
in  fault  than  the  party  hurt.  Notwithstanding  the  jury  may  think 
the  person  injured  altogether  in  fault,  yet,  if  from  pity,  or  any  other 
consideration,  they  should  return  a  verdict  for  damages,  and  the  de- 
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fendant  acquiesce  in  it^  the  plaintiff  can  not  complain,  and  demand 
a  new  trial.  Thus  intimating  that  had  the  defendant  sought  to  set 
aside  the  verdict  it  would  have  been  done.    Brinson,  70/234. 

In  Davis,  127/89,  the  plaintiff,  a  boy  ten  years  of  age,  was  roughly 
handled  by  an  employee  of  the  railroad  company  who  assisted  him 
frcMn  the  train.  His  knee  was  injured  and  there  was  some  evi- 
dence that  pain  or  inconvenience  resulting  from  the  injury  might 
continue  for  some  time.  A  verdict  for  $1,200  was  held  to  be  not 
excessive. 

In  Augusta  v.  Tharpe,  113/152,  a  boy  twelve  years  old  was  seri- 
ously hurt  by  a  barbed  wire.  He  suffered  much  pain.  The  ver- 
dict was  for  $300. 

In  Barnes,  113/212,  the  verdict  was  for  $10,000.  He  was  a  court 
stenographer  and  was  earning  $3,000  per  annum.  He  was  thrown 
from  the  platform  of  a  car  and  was  seriously  injtu-ed. 

In  Hyer,  113/776,  a  widow  sued  for  the  death  of  her  husband  an 
engineer  and  recovered  a  verdict  for  $5,500. 

In  Grady,  113/1045,  a  fireman  recovered  a  verdict  for  $7,000. 
The  character  and  extent  of  his  injuries  are  not  shown. 

In  Wood,  114/144,  the  verdict  was  for  $450.  Plaintiff  was  ex- 
pelled from  a  train  at  night. 

In  Phillips,  117/99,  there  was  a  verdict  for  $7,000.  Plaintiff  was 
a  switch  engineer  and  the  injury  occurred  in  Florida.  His  1^ 
was  amputated. 

In  Grogan,  117/461,  there  was  a  verdict  for  $750  for  injuries 
sustained  in  alighting  frcxn  a  street  car. 

In  Herron,  119/389,  a  boy  twelve  years  old  lost  a  1^.  The 
verdict  was  for  $5,000. 

In  Douglas,  119/658,  a  woman  recovered  a  verdict  for  $5,500 
for  injury  sustained  by  jumping  from  a  train. 

In  Cooper,  120/24,  the  plaintiff,  an  employee,  was  twenty  years 
of  age,  he  was  earning  between  twelve  and  fifteen  dollars,  besides 
commission,  a  week.  One  of  his  legs  was  shortened  and  he  suffered 
great  pain.    The  verdict  was  for  $5,000. 

In  Miller,  120/453,  the  plaintiff  was  a  railway  clerk.  He  was 
earning  $1,400  a  year.  The  verdict  was  for  $4,000  for  pain  and 
lost  time. 

In  Lasseter,  122/680,  the  verdict  was  for  $5,000.  He  was  an 
employee,  was  sixteen  years  of  age.  He  lost  an  eye  and  suffered 
great  pain. 
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In  Streyer,  123/279,  the  verdict  was  for  $1,000.  The  injury  was 
caused  by  a  collision  between  a  wagon  and  a  street  car. 

In  Friedman  v.  Goodman,  124/532,  the  verdict  was  for  $400 
for  bites  of  a  dog. 

In  Bell,  124/663,  the  plaintiflf  sued  for  the  death  of  her  Airty- 
four  year  old  daughter.    The  verdict  was  for  $6,141.96. 

In  Wright,  6  G.  A.  172,  the  verdict  was  for  $3,500.  An  employee 
of  defendant  jerked  the  plaintiff  from  a  train  and  injured  her, 
causing  retroversion  of  the  womb. 

In  Harper,  124/836,  the  verdict  was  for  $15,000.  Plaintiff  was 
an  "order  derk.''  He  was  33  years  old  and  was  earning  $65  per 
month,  and  the  injury  made  of  him  a  permanent  physical  wreck. 

In  Reynolds,  126/658,  the  verdict  was  for  $7,500.  The  plain- 
tiff was  ten  years  old  and  a  train  ran  over  one  of  his  feet 

In  Davis,  127/89,  the  verdict  was  for  $1,200.  Plamtiff  was 
ten  years  of  age  and  was  injured  in  alighting  from  a.  car.  He 
suffered  pain  and  his  knee  was  injtu'ed. 

In  Parker,  127/472,  the  verdict  was  for  $7,500.  Plaintiff  was 
14  years  of  age,  both  legs  were  amputated  and  he  suffered  great 
pain.  His  earning  capacity  was  $1  per  day  with  prospect  of  an 
increase. 

In  Forehand,  128/547,  the  verdict  was  for  $15,000.  He  was  38 
years  of  age  and  earned  from  $1,200  to  $17,000  per  annum.  One 
leg  was  amputated. 

In  Mote,  131/166,  the  plaintiff,  a  fireman,  recovered  a  verdict  for 
$10,000.  He  was  forty-one  years  old,  and  earned  $2  per  day  and 
sustained  serious  injury. 

In  Maddox,  131/799,  the  plaintiff  was  a  car  repairer.  The  ver- 
dict was  for  $5,000  for  injuries  to  the  spine. 

In  Ransom,  5  G.  A.  740,  a  woman  recovered  a  verdict  for  $700 
on  account  of  insulting  language  of  a  conductor. 

In  Brock,  132/858,  the  plaintiff  was  18  years  of  age.  He  was 
run  over  by  an  engine,  his  arm  was  broken  and  both  legs  had  to  be 
amputated  below  the  knees.    The  verdict  was  for  $20,000. 

In  Wallis,  133/553,  there  was  a  verdict  for  $250,  for  a  failure 
to  stop  a  train  at  a  station. 

In  Ingram,  135/696,  the  verdict  was  for  $10,000.  Plaintiff,  an 
«nployee,  had  his  leg  broken,  he  was  a  cripple  for  life,  and  suf- 
fered pain.  The  case  was  four  times  before  the  Supreme  Court 
and  the  litigation  lasted  for  fifteen  years. 
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In  Minor,  6  G.  A.  804,  the  plaintiflf  sued  for  the  death  of  her 
husband.  He  was  an  employee,  he  was  26  years  old,  and  he  earned 
$60  per  month  besides  $12  to  $15  perquisite.  The  verdict  was 
for  $10,715. 

In  Miller,  5  G.  A.  402,  the  verdict  was  for  $25,000.  Both  of 
his  legs  were  cut  oflf.  He  was  twenty-one  years  of  age,  was  a 
locomotive  fireman,  and  was  earning  $1.75  per  day.  He  experi- 
enced great  pain  and  suffering. 

In  Decker,  5  G.  A.  21,  the  plaintiff  sued  for  the  homicide  of  her 
husband,  which  occurred  in  Alabama.  The  verdict  was  for  $12,000. 
The  age,  earning  capacity,  etc.,  of  the  husband  are  not  stated. 

720.    Excessive  verdicts. 

In  Sears,  53/631,  a  verdict  for  $10,000  was  held  to  be  excessive 
and  unsupported  by  the  evidence.  It  was  an  action  by  a  widow  to 
recover  damages  for  the  death  of  her  husband.  The  report  of  the 
case  does  not  show  what  the  testimony  was. 

Where  the  damage  alleged  was  the  breaking  of  the  plaintiffs  leg, 
resulting  in  permanent  injury,  he  being  twenty-one  years  of  age, 
realizing  from  $200  to  $300  for  four  months,  and  being  deprived 
thereafter  of  employment,  a  verdict  for  $14,833  was  excessive.  Sin- 
gleton, 66/252. 

In  Brauss,  70/368,  the  plaintiff  and  his  wife  were  wrongfully 
ejected  from  a  street-car  and  put  off  in  the  mud  in  the  presence  of 
a  number  of  people,  and  the  verdict  was  for  "the  amount  of  his 
attorney's  fees  and  costs  of  court  and  fifty  dollars  as  damages."  It 
was  illegal  as  to  the  attome/s  fees  and  not  excessive  as  to  the  dam- 
ages. 

In  Strickland,  90/562,  the  plaintiff  recovered  a  verdict  for  $1,500. 
He  was  ejected  from  the  train  because  he  did  not  have  a  ticket  and 
would  not  pay  the  regular  charge  for  his  passage.  He  claimed  to 
have  used  due  diligence  in  the  effort  to  procure  a  ticket,  and  that 
it  was  the  fault  of  the  company  that  he  had  not  succeeded.  He  had 
to  walk  three  or  four  miles  to  reach  his  destination.  It  was  held 
that  the  verdict  was  so  excessive  as  to  suggest  bias  or  prejudice  on 
the  part  of  the  jury.    Cited,  98/684. 

In  Elliott,  58/454,  the  plaintiff  was  traveling  on  a  free  ticket 
which  had  on  it  an  endorsement  in  the  form  of  a  contract  to  be 
signed  by  the  passenger  by  which  the  bearer  of  the  ticket  assumed 
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risk  of  accidents,  etc.  When  he  presented  the  ticket  to  the  con- 
ductor, the  latter  asked  him  to  sign  the  endorsement,  telling  him 
that  the  regulations  of  the  company  required  it  The  passenger  re- 
fused to  sign  and  also  refused  to  pay  his  fare.  The  conductor 
ejected  him.  He  brought  suit  and  recovered  a  verdict  for  $5,000. 
A  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  ex- 
cessive, and  other  grounds,  was  made  and  the  verdict  was  set  aside. 

In  Lyon,  89/16,  the  plaintiff  had  a  ticket  to  Brooks  Station.  The 
conductor  did  not  ask  her  destination,  nor  did  she  tell  him,  and  no 
one  came  to  take  up  her  ticket.  The  train  passed  Brooks  without 
stopping,  it  being  a  flag-station  at  which  trains  did  not  stop  tmless 
signaled  to  do  so  for  the  purpose  of  receiving  passengers,  or  when 
there  were  passengers  on  board  bound  for  such  station.  The  train 
stopped  at  Lake  Creek,  a  mile  and  a  half  beyond  Brooks.  The  con- 
ductor told  her  in  a  loud  voice,  and  in  the  presence  of  other  people, 
to  get  off.  She  got  off  and  walked  up  the  railroad  to  Brooks.  She 
lived  in  the  country  and  was  in  the  habit  of  walking  a  good  deaL 
The  day  was  pleasant,  and  she  found  her  way  back  to  die  station 
easily.  A  verdict  was  rendered  for  $2,000,  and  it  was  held  to  be 
grossly  excessive.    Cited,  89/554;  95/243. 

In  Foley,  98/678,  the  plaintiffs  ticket  was  rejected  and  he  was 
required  to  leave  the  train.  He  was  on  his  way  from  Atlanta  to 
Savannah.  At  the  station  where  he  was  put  off  he  found  a  train 
on  its  way  to  Atlanta,  and  he  returned  on  it.  He  recovered  a  vo*- 
dict  for  $1,300.  Simmons,  C.  J.,  said:  "This  was  grossly  excess- 
ive. There  were  no  aggravating  circumstances.  His  person  was 
not  touched,  and  there  was  no  insulting  language  or  other  improper 
demonstration  on  the  part  of  the  conductor  or  any  other  employee 
of  the  defendants.  The  conductor  simply  informed  him  that  the 
ticket  was  bad,  and  that  he  would  have  to  pay  his  fare,  or  be  put 
off,  and,  upon  his  declining  to  pay,  insisted  that  he  should  get  off 
at  the  next  station,  which  he  did.  As  already  stated,  upon  his  leav- 
ing the  train  he  met  another  on  its  way  to  Atlanta,  and  returned  on 
it;  and  on  the  next  night  he  resumed  his  journey  to  Savannah. 
There  was  no  evidence  as  to  the  pecuniary  loss  outside  of  the 
amount  paid  for  his  fare.  It  is  manifest,  therefore,  that  the  amount 
of  the  recovery  is  out  of  all  reasonable  proportion  to  the  extent 
of  the  injury." 

In  Jett,  95/236,  the  plaintiff,  a  girl  of  fifteen  years,  was  a  pas- 
senger on  an  accommodation-train  to  Ketts  Station.    The  train  was 


Digitized  by 


Google 


1403 1  CHAPTER  37.  [  §  720 
Damages. 

not  stopped  at  that  station  to  let  her  off,  and  she  went  on  to  Stone 
Mountain  with  some  friends.  The  next  morning  she  went  on  that 
train  to  her  home  at  Jetts  Station.  A  verdict  was  rendered  for 
$750.  It  was  held  that  the  verdict  in  this  case  being  out  of  all 
reason  and  conscientious  proportion  to  the  injury,  and  so  large  in 
amount  as  to  give  reason  to  suspect  bias  or  prejudice  on  the  part 
of  the  jury,  the  ends  of  justice  require  a  new  trial.  Lumpkit,  J., 
said:  "We  grant  a  new  trial  in  this  case  because  we  think  the  ver- 
dict was  too  large,  and  out  of  all  just  and  reasonable  proportion  to 
the  injury  done  to  the  plaintiff.  We  can  not  help  feeling  that  the 
amount  is  so  great  as  to  give  reason  to  suspect  bias  or  prejudice 
on  the  part  of  the  jury.  An  examination  of  the  evidence  will  show 
that  no  physical  pain  was  inflicted  upon  the  plaintiff,  no  indignity  of- 
fered her,  and  that  she  endured  no  mental  suffering  or  anxiety.  The 
actual  inconvenience  to  which  she  was  subjected  was  very  slight  in- 
deed, and  yet  the  relatively  large  sum  of  $750  was  awarded  to  her. 
The  evidence  as  to  the  alleged  'aggravating  circumstances'  was,  in 
our  opinion,  very  weak  indeed.  It  seems  there  had  been  some 
slight  grudge  between  the  conductor  and  the  father  of  the  young 
lady,  but  it  is  not,  in  our  opinion,  in  the  least  degree  probable  that 
the  former  was  at  all  influenced  by  it.  The  evidence  of  the  con- 
ductor is  not  entirely  clear  and  satisfactory.  It  would,  perhaps, 
not  be  unfair  or  unjust  to  say  that  he  evidenced  stupidity,  both 
as  to  his  conduct  in  the  transaction  under  investigation  and  as  to 
the  account  of  it  given  by  him  on  the  stand.  We  do  not  think, 
however,  this  constitutes  any  good  reason  for  inflicting  such  a  pen- 
alty upon  the  railroad  company  as  the  jury  have  seen  proper  to 
impose.  It  is  with  great  reluctance  that  we  ever  interfere  with  the 
verdicts  of  juries  on  the  ground  that  they  are  excessive,  but  this 
is  one  of  the  cases  in  which  we  feel  contrained  to  do  so.  In  this 
connection,  see  Eskew,  86/641,  where  a  verdict  of  the  same  amount, 
under  circumstances  probably  more  strongly  justifying  its  rendition, 
was  set  aside  by  this  court.  It  was  not,  it  is  true,  distinctly  ruled 
that  the  damages  were  excessive,  but  Chief  Justice  Bleckley  ex- 
pressed the  view  of  the  entire  court  when  he  said :  'We  are  strongly 
inclined  to  the  opinion  that  the  amount  is  out  of  reasonable  and 
conscientious  proportion  with  the  magnitude  of  the  injury.' "  Cited, 
98/684. 

When  the  n^ligence  of  the  defendant,  if  there  was  any  at  all, 
seems  to  have  been  but  slight,  and  that  of  the  plaintiff  appears  to 
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have  been  greater,  a  verdict  in  favor  of  the  plaintiff  for  $10,000  is 
not  only  flagrantly  extravagant,  but  so  excessive  as  to  disclose  either 
bias  in  his  favcw  or  prejudice  against  the  defendant,  or  that  the 
jury  wholly  mistook  and  misapprehended  the  instruction  given  to 
them  by  the  court,  and  a  new  trial  is  required.     Smith,  76/209. 

Two  verdicts,  finding  heavy  damages  for  the  alleged  injury  hav- 
ing been  rendered,  the  second  for  more  than  twice  as  much  as  the 
first,  the  wide  difference  between  them  in  amount  may,  in  the  light 
of  the  whcde  case,  justify  the  judicial  mind  in  suspecting  bias  or 
prejudice,  and  the  presiding  judge  having  ordered  a  new  trial  be- 
cause the  second  finding  was  excessive,  and  this  court  not  being 
thoroughly  convinced  that  there  was  error  in  so  doing,  affirms  the 
judgment,  with  the  qualification  and  direction  that  the  plaintiff's 
right  to  recover  stand  and  remain  established,  and  that  the  new 
trial  be  had  upon  the  question  of  amount  only.  Powell,  77/192. 
ated,  3  G.  A.  638. 

In  Coins,  59/426,  it  appeared  that  the  plaintiff,  a  girl  of  seven- 
teen years  of  age,  held  an  excursion  ticket  which  entitled  her  to 
pass  over  the  road  from  G>lumbus  to  Opelika  and  return.  It  was 
part  of  the  contract  that  the  holder  might  come  back  on  any  r^- 
ular  train  the  next  day,  but  this  did  not  appear  on  the  ticket  The 
agent  who  made  the  contract  failed  to  report  it.  The  plaintiff  got 
aboard  the  regular  morning  train  the  next  day,  and  the  conductor 
who  had  no  notice  of  all  the  terms  of  the  contract,  refused  to  pass 
her  on  the  ticket  and  demanded  the  usual  fare  to  Columbus.  He 
had  orders  not  to  recognize  the  ticket.  He  was  polite.  The  plain- 
tiff had  no  money;  she  was  on  the  excursion  with  some  friends 
and  without  any  special  protector.  She  walked  about  one  mile  to 
tEe  house  of  a  friend  and  remained  there  until  time  to  take  the 
night  train.  The  agent  who  had  made  the  contract,  reported  its 
terms,  and,  on  the  next  train,  the  ticket  was  recognized  and  she 
returned  to  Cdumbus.  She  was  delayed  twelve  or  thirteen  hours, 
and  the  train  on  which  she  returned  left  Opelika  at  11  o'clock  at 
night  and  arrived  at  Columbus  at  1 :30  a.  m.  The  pecuniary  value 
of  her  time  was  $1.30  a  day.  She  recovered  a  verdict  for  $1,000. 
The  court  granted  a  new  trial  on  the  sole  ground  that  the  damages 
were  excessive.  In  the  opinion  of  the  Supreme  Court  they  were 
grossly  excessive,  and  it  was  not  only  the  right,  but  the  duty,  of 
the  presiding  judge  to  order  a  new  trial.  The  suit  was  founded 
on  a  breach  of  contract,  and  actual  damages  only  could  be  recovered; 
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or  if  none,  then  nominal  damages.  Coins,  68/190.  Another  young 
lady  of  the  same  party,  in  the  same  excursion,  and  treated  in  the 
same  way,  recovered  fifty  dollars,  and  it  was  held  to  be  enough. 
Hughes,  61/131. 

In  Humphries,  108/591,  the  plaintiflf  was  carried  beyond  the  sta- 
tion to  which  she  had  taken  passage.  She  recovered  $500  and  it 
was  held  to  be  excessive. 

In  Baldoni,  115/1013,  Simmons,  C.  J.,  said:  Baldoni,  a  peddler 
of  balloons  and  confetti,  bought  a  ticket  over  the  Ceorgia  railroad 
from  Macon  to  Augusta.  He  did  not  take  the  train  on  the  day  the 
ticket  was  purchased,  but  two  days  thereafter  started  on  his  jour- 
ney. When,  a  few  miles  from  Macon,  Baldoni  presented  his  ticket 
to  the  conductor,  the  latter  informed  him  that  the  time  within  which 
the  ticket  could  be  used  had  expired,  that  the  rules  of  the  company 
limited  the  use  of  the  ticket  to  the  day  on  which  it  was  purchased, 
and  that  therefore  he  could  not  ride  upon  it  Baldoni  had  no  no- 
tice of  this  rule  of  the  company,  and  there  was  no  limitation  ex- 
pressed on  the  ticket.  Baldoni  insisted  that  he  had  paid  his  money 
and  was  entitled  to  ride.  After  some  further  conversation,  the 
conductor  informed  him  that  they  were  approaching  the  first  station 
outside  of  Macon,  and  that  he  must  get  off  of  the  train.  When  the 
station  was  reached  Baldcmi  objected  to  leaving  the  train,  but  obeyed 
the  orders  of  the  conductor  and  alighted.  The  oMiductor  seems  to 
have  called  the  agent  at  the  station  and  told  him  of  putting  Baldoni 
off  and  requested  him  to  flag  the  incoming  train  so  that  Baldoni 
could  return  to  Macon.  This  Baldoni  denied,  claiming  that  he  had 
to  alight  hurriedly  in  the  darkness  and  find  his  way  to  the  agent. 
At  any  rate,  the  incoming  train  was  stopped,  and  Baldoni,  pa3ang  a 
few  cents  for  his  fare,  returned  to  Macon.  He  reached  Macon 
before  ten  o'clock  in  the  evening,  having  been  absent  therefrom 
but  two  or  three  hours.  Baldoni  then  attempted  at  several  different 
boarding-houses  to  get  lodging  for  the  night,  but  was  refused.  He 
did  not  go  to  a  hotel,  because  he  was  not  sufficiently  well  dressed, 
and  was  afraid  the  rates  would  be  too  high.  He  finally  slept  in 
the  dty  park  on  some  straw.  He  became  quite  cold  during  the 
night,  and  early  in  the  morning  warmed  himself  in  the  station  of 
another  railroad  company.  The  ejection  from  the  train  was  on 
Saturday  night.  Baldoni  remained  in  Macon  all  day  Sunday,  pur- 
chased another  ticket  from  the  Ceorgia  Railroad  Company,  and,  just 
twenty-four  hours  after  his  first  attempt  to  make  the  trip,  boarded 
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a  train  for  Augusta,  which  place  he  reached  on  Mondzy  momii^. 
He  thus  lost  one  day,  Sunday,  on  account  of  the  action  of  the  con- 
ductor. At  times  Baldoni's  business  netted  him  as  much  as  $100 
per  day,  and  at  other  times  nothing.  Augusta  was  not  at  that  time 
a  good  place  for  his  business.  He  brought  suit  against  the  com- 
pany for  damages,  and  the  jury  awarded  him  $1,250.  Simmons, 
C.  J.,  said :  "While  it  is  true  that  the  conductor  of  the  train  had  no 
legal  right  to  eject  the  plaintiff  because  of  the  expiration  of  Ac 
time  limit  put  upon  his  ticket  by  rules  of  the  company  of  which 
the  plaintiff  had  no  notice,  the  evidence  of  three  witnesses  for  the 
defendant  showed  that  there  was  no  force  used,  but  that  the  plaintiff 
obeyed  the  order  of  the  conductor  and  alighted  at  the  station.  The 
plaintiff  himself  testified  that  the  conductor  took  hold  of  him  and 
got  the  best  of  him,  and  he  surrendered,  but  even  then  it  does 
not  appear  that  he  was  in  any  way  injured  or  hurt  physically.  He 
did  not  lose  any  time  from  the  sale  of  his  goods  by  reason  of  the 
delay,  the  day  lost  being  Sunday.  He  slept  in  the  park  in  Macon 
because,  according  to  his  testimony,  the  boarding-house  keepers  re- 
fused to  entertain  him  and  he  was  not  sufficiently  well  dressed  to 
go  to  a  hotel.  According  to  his  testimony  there  was  but  one  other 
passenger  in  the  coach  from  which  he  was  ejected.  Under  these 
facts,  we  think  the  verdict  for  $1,250  was  so  excessive  as  to  show 
bias  and  prejudice  in  the  minds  of  the  jury.  While  railroad  com- 
panies should  be  held  to  strict  accotmtability  for  a  violation  of  the 
rights  of  their  passengers,  we  think  that  juries  should  not  be  al- 
lowed to  run  wild  in  the  assessment  of  damages  in  cases  like  the 
present." 

In  Ransom,  8  G.  A.  277,  a  woman  sued  on  account  of  the  lan- 
guage and  manner  of  a  conductor  and  it  was  held  that,  under  the 
evidence  in  this  case,  a  verdict  for  $1,000  damages  is  manifestly 
out  of  all  proportion  to  the  injury  proved,  and  is  so  excessive  as 
to  demand  the  inference  that  the  jurors  were  influenced  by  undue 
bias,  partiality,  or  prejudice. 

In  Dorsey,  113/564,  the  verdict  was  for  $1,000.  Plaintiff  was 
carried  beyond  his  destination. 

In  Wood,  118/172,  a  passenger  was  carried  past  her  station  and 
she  had  a  verdict  for  $249.50.    She  missed  her  dinner. 

721.    Oondnsiyeness  of  verdicts. 
Where  the  law  is  fairly  and  fully  given  in  diarge,  the  verdict  of 
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the  jury  on  the  subject  of  negligence,  contributory  negligence,  the 
degree  of  each,  and  the  apportionment  of  damages,  or  the  withhold- 
ing any,  is  conclusive,  if  approved  by  the  presiding  judge,  provided 
there  be  evidence  enough  to  support  the  finding.    Howe,  74/426. 

Where,  in  a  suit  for  personal  injuries  against  a  railroad  company, 
the  damages  were  laid  at  $20,000,  and  the  evidence  was  sufficient 
to  authorize  a  verdict  of  $10,000,  and  the  jury  returned  a  verdict: 
"We,  jury,  find  for  the  plaintiflf  the  sum  of  ten  thousand  (10,000.00) 
and  cost  of  suit,"  such  verdict,  where  nothing  otherwise  appears, 
will  be  construed  to  be  a  verdict  for  $10,000,  and  the  judgment 
entered  thereon  for  ten  thousand  dollars  should  not  be  set  aside  on 
the  ground  that  it  was  not  authorized  by  the  verdict.    Mote,  131/166. 

In  a  suit  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  personal  injuries,  a  verdict  was  rendered  for  the  plain- 
tiflf, in  the  sum  of  $4,300.  There  was  conflict  in  the  evidence  as 
to  the  plaintiflfs  contributory  negligence.  On  his  motion  for  a 
new  trial,  held,  that  any  error  of  law  relating  to  the  defendant's 
liability  was  rendered  harmless  by  the  verdict,  unless  it  was  such  as 
might  have  influenced  the  jury  to  reduce  the  amount  that  the  plain- 
tiflf was  entitled  to  recover.  There  was  no  error  of  law  in  the  ad- 
mission of  evidence  or  in  the  charge  of  the  court  which  could  have 
aflfected  injuriously  or  materially  the  amount  of  the  damages  that 
the  plaintiflf  was  entitled  to  recover.  The  amount  of  the  verdict  was 
exclusively  a  question  for  the  determination  of  the  jury,  under  all 
the  evidence.    O'Quinn,  7  G.  A.  309. 

Whether  the  killing  of  the  plaintiflTs  mule  was  an  unavoidable 
accident,  or  was  due  to  culpable  negligence  of  the  defendant  in  the 
running  of  its  cars,  was  a  question  of  fact;  and  the  verdict  of  the 
jury,  finding  against  the  company  on  this  issue,  will  not  be  disturbed 
by  this  court,  there  being  some  evidence  to  support  the  finding.  Es- 
pecially is  this  true  where  two  juries  have  found  against  the  defend- 
ant, and  their  verdicts  have  been  approved  by  the  trial  judge.  Way- 
cross  Electric  Light  &  Power  Co.,  1  G.  A.  488. 

722.    When  verdict  for  defendant  should  not  be  directed. 

When  there  was  evidence  warranting  the  finding  that  the  plain- 
tiflf proved  his  case  as  laid,  directing  a  verdict  for  the  defendant 
was  erroneous.    Phillips,  112/197.    Cited,  114/494;  116/230. 

The  evidence  being  of  such  a  character  as  to  have  authorized  a 
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finding  for  either  party,  the  case  should  have  been  submitted  to  a 
jury  under  proper  instructions,  and  it  was  error  to  direct  a  verdict 
Cunningham,  118/276. 

The  facts  in  this  case  were  sufficient  to  carry  to  the  jury  the  ques- 
tion of  n^igence  diargeable  to  the  defendant,  which  it  is  alleged 
resulted  in  the  injury  to  the  plaintiflf.  The  evidence  concerning 
the  plaintiff's  conduct  at  the  time  of  the  injury  was  not  such  as  to 
authorize  the  court  as  a  matter  of  law  to  hdd  that  his  negligence 
or  want  of  care  would  defeat  a  recovery.  It  was,  therefore,  erro- 
neous for  the  court  to  direct  a  verdict  for  the  defendant  Talley, 
126/56. 

There  is  conflict  in  the  evidence,  and  fair  and  reasonable  inference 
therefrom  of  liability,  and  the  court  should  not  have  directed  a 
verdict  for  the  defendant.    Dabbs,  8  G.  A.  350. 

In  an  action  against  a  railway  company  for  n^ligently  commu- 
nicating fire  through  sparks  frcmi  a  passing  engine  to  adjacent  prop- 
erty, the  defendant  admitted  that  the  fire  was  communicated  by  the 
engine  named,  but  offered  proof  that  the  engine  was  equipped  with 
a  first-class  standard  spark-arrester;  also  the  testimony  of  the  en- 
gineer that  at  the  time  in  question  it  was  being  operated  in  the  usual 
and  ordinary  manner,  and  that  no  more  sparks  were  emitted  than 
were  necessary  in  the  running  of  the  train;  the  plaintiff  sutxnitted 
proof  that  this  same  engine  also  ccnnmunicated  two  other  fires,  to 
adjacent  property,  on  the  same  day,  and  that  as  it  passed  the  plain- 
tiff's premises  it  was  "puffing  and  blowing"  more  than  usual :  Held, 
that  while  the  plaintiff's  case  was  very  weak,  nevertheless,  under 
the  testimony,  the  facts  proved  and  inferences  to  be  drawn  there- 
from were  not  so  entirely  free  from  issue  as  to  justify  the  court 
in  directing  a  verdict  for  the  defend&nt    Wheeler,  4  G.  A.  439. 

In  Wallace,  116/230,  Lumpkin,  P.  J.,  said:  "The  action  of  tfie 
court  in  directing  a  verdict  for  the  defendant  can  be  sustained  only 
upon  the  theory  that,  viewing  the  testimony  and  all  legitimate  infer- 
ences theref rcHn  most  favorably  for  the  plaintiff,  she  was  not  en- 
titled to  recover.  As  a  reviewing  court  we  must  treat  as  established 
in  her  behalf  every  contention  of  fact  insisted  upon  by  her  which 
the  jury  would  have  been  warranted  in  sustaining.  There  was 
ample  evidence  to  show  negligence  on  the  part  of  the  defendant, 
and  the  real  issue  in  controversy  was  whether  or  not  the  deceased 
was  guilty  of  contributory  negligence.  If  he  was,  his  widow  has 
no  right  of  action.    If  he  was  not,  she  has.'' 
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The  plaintiff  having  failed  to  prove  his  case  as  laid,  the  court 
should  have  awarded  a  nonsuit  The  defendant  having  introduced 
no  testimony,  the  direction  of  a  verdict  in  its  favor  was  erroneous. 
Proctor  &  Gamble  Co.  v.  Blakely  Oil  Co.,  V2B/QQS,  57  S.  E.  879. 
The  judgment  is  reversed,  with  direction  that  in  the  trial  court  a 
judgment  of  nonsuit  be  substituted  iot  the  judgment  rendered. 
Caudell  v.  Southern  Railway  Co.,  2  G.  A.  479.  Cited,  7  G.  A.  180. 

It  was  held  in  Snowball,  130/83,  that  where  the  evidence  affords 
an  inference  that  a  person  was  killed  on  a  public-road  crossing  by 
the  running  of  a  railroad  locomotive,  and  the  attendant  circum- 
stances are  not  conclusive  that  the  homicide  was  attributable  to 
the  negligence  of  the  deceased  person,  or  could  not  have  been  pre- 
vented by  the  exercise  of  reascmable  care  and  diligence  by  the 
agents  of  the  railroad  company  in  charge  of  the  locomotive,  the 
court  should  submit  the  questions  of  negligence  and  diligence  to 
the  jury.  Evans,  P.  J.,  said:  "The  evidence  tended  strongly  to 
support  the  verdict  directed  by  the  court,  but  did  not  demand  it 
Where  the  question  is  one  of  diligence  or  negligence,  and  a  partic- 
ular conclusion  is  sought  to  be  established  from  a  given  state  of 
facts,  the  jury  are  the  alchemists  to  make  the  test,  and  announce 
die  result."    Citing  Mozdey  and  Pitts  cases,  supra. 

In  Pindley,  7  G.  A.  180,  it  was  held  that  where  the  plaintiff  fails 
to  prove  his  case  as  laid,  the  case  should  terminate  by  non-suit,  and 
not  by  direction  of  verdict  for  the  defendant  There  was  no  sub- 
stantial variance  between  the  pleading  and  the  proof  in  the  present 
case.  There  was  no  conclusive  evidence  of  contributory  negligence 
oa  the  plaintiff's  part  The  court  erred  in  directing  a  verdict  for 
the  defendant  Powell,  J.,  said :  "The  direction  of  a  verdict  is  not 
the  proper  disposition  of  the  case  where  there  is  a  variance  between 
the  petition  and  the  proof;  there  should  be  a  nonsuit  Proctor  & 
Gamble  Co.  v.  Blakely  Oil  Co.,  128/606  (57  S.  E.  879) ;  CaudeH, 
2  G.  A.  479  (55  S.  E.  689)  ;  Murphy,  4  G.  A.  522  (61  S.  E.  1133)  ; 
Gay  V.  Peak,  5  G.  A.  584  (63  S.  E.  650)." 

In  Randolph,  134/352,  it  was  held  that  the  court  erred  in  direct- 
ing a  verdict  for  the  defendant.  Evans,  P.  J.,  said :  "The  jury,  and 
not  the  court,  is  the  tribunal  to  settle  the  ultimate  facts  of  diligence 
and  negligence  sought  to  be  established  by  deductions  from  data 
concerning  the  truth  of  which  the  respective  parties  to  the  litigation 
are  at  issue." 

Section  5926  (5331)  of  the  Code,  authorizing  the  cotut  to  direct 
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the  jury  to  find  a  verdict  for  the  party  entitled  thereto,  where  there 
is  no  cooAict  in  the  evidence,  and  that  introduced,  with  all  reason- 
able deductions  or  inferences  therefrom,  demands  a  particular  ver- 
dict, is  not  repugnant  to  the  constitution  of  this  State,  as  impair- 
ing the  right  of  trial  by  jury.    Price,  124/899. 

While  a  trial  judge  may,  within  the  restrictions  prescribed  by 
Code,  §  5926  (5331)  direct  a  verdict,  this  court  will  in  no  case  re- 
verse a  trial  court  for  refusing  to  do  so.    Mote,  131/166. 

In  Blitch,  122/711,  the  court  directed  a  verdict  for  the  defend- 
ant, and  it  was  held  that  where,  by  a  written  contract,  a  railroad 
company  gave  to  the  other  party  to  the  contract  the  right  to  main- 
tain a  warehouse  on  its  right  of  way,  the  tenant  agreeing  on  his 
part  to  "save  and  hold  harmless  the  company,  its  successors  and 
assigns,  from  all  damage,  injury,  or  liability  that  may  arise  from 
the  destructicm  or  injury  of  any  building,  improvement,  or  personal 
property  of  any  description,  by  fire,  or  from  any  other  cause  what- 
ever, whether  the  same  should  be  attributable  to  the  n^;ligence 
of  the  employees  of  said  company  or  not,  where  such  damage,  in- 
jury, or  liability  is  caused  or  increased  by  reason  of  the  use  of 
the  {x-emises  hereunder,^'  the  company  was  not  liable  to  the  tenant 
for  the  destruction  of  the  warehouse  by  fire  presumably  communi- 
cated from  one  of  its  trains,  it  being  neither  alleged  nor  proved 
that  the  communicaticMi  of  the  fire  to  the  warehouse  was  caused 
by  the  gross  negligence  of  the  ccxnpany. 
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CHAPTER  3a 

STATUTE  OP  LIMITATIONS. 

783.  When  right  of  action  accrues. 

784.  Action  for  personal  injuries,  when  barred. 
725.  An  amendment  relates  back. 

780.  When  lex  fori  prevails  as  to  tort  committed  in  another  State. 
727.  When  the  action  is  on  contract,  four  years  bars. 
788.  Where  the  defense  was  not  made  in  the  trial  court 

723.    When  right  of  action  accrues. 

In  Peterson,  97/798,  it  was  held  that  an  action  brought  on  the 
24th  of  October,  1893,  for  injuries  to  the  person  alleged  to  have 
been  sustained  on  October  24,  1891,  was  barred  by  the  statute  of 
limitations.  Lumpkin,  J.,  said :  "A  right  of  action  'accrues*  as  soon 
as  the  party  is  entitled  to  apply  to  the  proper  tribunal.  It  can 
scarcely  be  doubted  that  the  plaintiff  in  diis  case  might  properly 
have  filed  his  declaration  against  the  defendant  on  the  very  day  he 
received  the  injuries  of  which  he  complained.  As  he  had  the  r^^ht 
to  sue  on  the  day  he  was  injured,  the  computation  of  time  against 
him  should  b^n  on  that  day." 

The  right  which  the  statute.  Code,  §§  4424,  4425  (3828,  3829), 
gives  to  the  widow  to  recover  for  the  homicide  of  her  husband  when 
his  death  results  from  a  crime  or  from  criminal  or  other  negligence, 
can  not  exist  until  he  is  actually  dead,  and  the  statute  of  limitations 
begins  to  run  frcmi  the  date  of  his  death,  and  not  from  the  time  at 
which  the  injury  was  inflicted  which  caused  the  death.  The  ccxnmon- 
law  presumption  in  prosecutions  for  murder,  appeals  of  death,  and 
inquisitions  against  deodands,  that  an  injury  was  not  the  proximate 
cause  of  the  death  when  the  death  did  not  occur  within  a  year  and  a 
day  after  the  injtuy  was  inflicted,  does  not  apply  to  the  right  of  ac- 
tion given  by  this  statute.  Bass,  104/390.  Cited,  107/43;  111/588. 

The  widow's  right  of  action  is  not  barred  if  it  is  filed  within  two 
years  from  the  death  of  the  husband,  notwithstanding  it  appears  on 
the  face  of  the  petition  that  it  was  filed  more  than  two  years  from 
the  date  of  the  injury.  And  Cobb,  J.,  said :  "It  is  not  necessary  in 
the  present  case  to  determine  when  such  an  action  woudd  be  barred, 
as  in  no  event  is  there  any  statute  that  could  be  applicable  to  such  a 
case  which  would  raise  a  bar  within  a  period  of  less  than  two  years. 
Glover,  107/43;  111/579,  588.    Cited,  125/470. 
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As  the  loss  of  service  is  the  damage  to  the  father  and  is  the  gist 
of  the  action,  the  right  of  the  father  to  the  service  which  he  has  lost 
is  to  be  determined  by  the  laws  applicable  in  the  relation  of  master 
and  servant.  The  master  has  a  property  right  in  the  services  of  his 
servant.  It  enures  to  him  and  his  estate  in  the  same  manner  as  any 
other  interest  in  property,  and  the  law  limiting  the  term  in  which  ac- 
tions to  recover  for  injuries  to  personalty  may  be  brought  limits  the 
right  of  action  in  such  a  case.  Frazier,  101/70.  Qted,  7  G.  A.  280. 

"Where  a  parent,  entitled  to  bring  an  action  of  tort  for  the  hom- 
icide of  a  son,  dies  without  having  instituted  suit,  the  right  of  ac- 
tion does  not  survive  to  the  administrator  of  such  parent"  Section 
4421  (3825)  of  the  Code,  to  prevent  abatement  of  actions  ex  delicto 
in  certain  cases  where  either  of  the  parties  may  die  pendente  lite, 
applies  only  to  suits  actually  pending  at  the  death  of  the  party.  The 
general  rule  that  a  day  in  law  is  an  indivisible  point  and  that  frac- 
tions thereof  will  not  be  regarded  in  the  computation  of  time  is 
not  applicable  where  the  exact  time  is  necessary  to  the  existence  of 
a  right,  and  can  not  be  invoked  to  prevent  an  abatement  of  a  suit 
ex  delicto  filed  in  the  name  of  a  plaintiff,  who,  at  the  exact  time 
of  filing,  had  been  dead  for  three  hours.  The  actual  facts,  and 
not  the  legal  fiction,  in  such  case  must  prevail.  Peebles,  Adm'r, 
7  G.  A.  279. 

724.    Action  for  personal  injuries,  when  barrecL 

An  action  for  perscmal  injuries  against  a  railroad  company  is 
barred  after  the  lapse  of  two  years  from  the  time  the  right  of  action 
accrued;  and  where  the  person  injured,  in  consideration  of  a  con- 
tract by  the  company  to  do  certain  things  for  his  benefit,  and  to  give 
him  emplo3rment  for  life,  agreed  not  to  bring  suit,  and  refrained 
from  so  doing  for  nearly  eight  years,  his  right  of  action  is  not  re- 
lieved from  the  bar  of  the  statute,  although  the  company,  in  making 
the  contract  with  him,  did  so  for  the  purpose  of  deterring  him  from 
bringing  his  action  within  the  time  prescribed  by  law;  it  appearing 
also  that  the  company  had  complied  fully  with  all  its  undertakings 
other  than  that  of  giving  the  plaintiff  emplo)rment  for  life,  and  h^d 
in  fact  employed  him  for  more  than  seven  years  before  he  was 
discharged.  If  the  plaintiff  had  any  right  of  action  at  all  against 
the  company,  it  was  for  a  breach  of  the  contract  by  which  his  orig- 
inal cause  of  action  against  it  was  compromised  and  settled.  Kent, 
92/782. 
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Where  a  declaration  filed  in  due  time  failed,  for  the  want  of  vi- 
tally essential  allegations,  to  set  forth  a  cause  of  action,  but  such 
allegations  were  afterwards,  by  leave  of  the  court,  supplied  by 
amendment,  and  at  a  subsequent  term  an  order  was  passed  striking 
the  amendment,  whereupon  the  plaintiff  dismissed  her  action,  and 
afterwards,  within  six  months,  brought  another  action,  which  sub- 
stantially set  forth  the  same  cause  of  action  contained  in  the  original 
declaration  as  amended,  this  second  action  was  a  renewal  of  the 
first,  and  was  not  barred  by  the  statute  of  limitations,  although  filed 
more  than  two  years  after  the  cause  of  action  accrued.  Smith, 
93/742. 

Where  the  plaintiff  had  a  right  of  action  at  common  law,  the  stat- 
ute of  limitations  in  Georgia  is  the  ordinary  statute  which  aiq>lies 
to  actions  for  tort.    Krogg,  77/202. 

Where  the  statute  of  Alabama  gave  the  right  to  sue  within  one 
year  from  the  death,  the  action  must  be  brought  within  the  year. 
Lacy,  49/106. 

An  action  by  a  wife  to  recover  damages  for  the  negligent  homi- 
cide of  her  husband  is  an  action  for  an  "injury  done  to  the  person," 
and  must  be  brought  within  two  years  after  the  date  of  the  death 
of  the  husband.  Cobb,  J.,  said :  "We  think  it  is  clear  that  in  an 
action  by  a  wife  for  the  homicide  of  her  husband,  the  gist  of  the 
action  is  an  injury  to  the  person.  A  wife  has  no  property  rights  in 
the  services  of  her  husband,  and  no  property  rights  in  his  life.  Her 
statutory  right  to  recover  for  his  homicide  is  a  substitution  of  the 
wife  in  his  place  for  the  purpose  of  recovering  for  the  injury  in- 
flicted upon  him,  and  the  measure  of  damages  is  the  value  of  the 
husband's  life  to  the  man  himself,  not  the  value  of  his  life  to  the 
wife."    M'Dilda,  125/468. 

726.    Amendment  relates  back. 

When  a  declaration  is  amended,  the  amendment  relates  back  to 
the  date  of  the  filing  of  the  original  declaration,  and  if  it  be  not 
barred  by  the  statute  of  limitations  the  amendment  will  not  be 
barred.    Nix,  68/572.    Cited,  101/847. 

The  general  rule  is,  that  an  amendment  to  a  petition  relates  back 
to  the  time  of  the  filing  of  the  original  petition,  which  is  the  only 
date  to  be  considered,  relatively  to  the  pleadings,  on  the  question 
as  to  whether  an  action  is  barred  by  the  statute  of  limitations.  Ho- 
rine,  121/386.    Cited,  123/30;  4  G.  A.  530. 


Digitized  by 


Google 


§§  726-727  ]  CHAPTER  38.  [  1414 

Statute   of  limitations. 

Where  a  suit  is  dismissed  by  the  trial  court,  and  a  valid  writ  of 
error  is  sued  out  for  the  purpose  of  procuring  a  reversal  of  the 
judgment  of  dismissal,  the  statutory  period  of  six  months  within 
which  a  suit  which  has  been  dismissed  may  be  renewed,  so  as  to 
prevent  the  cause  of  action  from  being  barred  by  die  statute  of  lim- 
itaticms,  does  not  run  while  such  writ  of  error  is  pending.  Ran- 
dolph, 126/238. 

726.  When  the  lex  fori  prevaila  as  to  torts  committed  in 
another  State. 

In  O'Shields,  83/621,  it  was  held  that  where  a  right  of  action  for 
a  tort  is  given  by  the  statute  of  another  State,  and  no  period  of 
limitation  is  prescribed  otherwise  than  by  the  general  law  of  limita- 
tion prevailing  in  that  State,  the  lex  fori,  not  the  lex  lod,  applies 
on  the  subject  of  limitation.  Bleckley,  C.  J.,  said:  "Where  torts 
are  committed  in  foreign  countries,  or  beyond  the  territorial  juris- 
diction of  the  sovereignty  in  which  the  action  is  brought,  the  lex  fori 
governs,  no  matter  whether  the  legal  right  of  action  depends  upcm 
the  common  law  or  a  local  statute,  unless  the  statute  which  creates 
or  confers  the  right  limits  the  duration  of  such  right  to  a  prescribed 
time.  When  that  is  the  case,  after  the  bar  attached  in  the  local 
jurisdiction  the  right  would  be  extinct  as  well  as  the  remedy." 
Cited,  1  G.  A.  168,  5  G.  A.  30. 

727.  When  the  action  is  upon  contract,  four  years  bars. 

Where  the  action  against  a  common  carrier  is  upon  the  contract 
to  safely  carry,  although  the  breach  allied  resulted  in  injuries  to 
the  person,  for  which  damages  are  sought  to  be  recovered,  the  ac- 
tion is  one  ex  contractu,  and  is  not  barred  until  four  years  after 
the  breach,  notwithstanding  the  statute  aiq>licable  to  actions  ex  de- 
licto bars  actions  for  injuries  to  the  person  unless  the  suit  be  brought 
within  two  years  after  the  right  of  action  accrues.  Simmons,  J, 
said :  "Patterson  brought  his  action  against  the  Augusta  and  Savan- 
nah Railroad  Company,  alleging  that  he  had  made  a  contract  with  it, 
whereby  it  agreed  for  a  certain  consideration  to  transport  him  safely 
from  the  city  of  Augusta  to  the  city  of  Waynesboro,  on  the  line  of 
its  railroad,  and  that  there  was  a  breach  of  the  contract,  in  that  it 
did  not  transport  him  safely,  but  that  he  was  injured  and  damaged 
by  the  loss  of  his  arm.    Where  a  person  makes  a  ccmtract  of  this 
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kind  with  a  common  carrier,  and  he  is  injured  by  the  negligence  of 
the  carrier,  he  has  two  remedies — one  an  action  for  the  breach  of 
contract,  the  other  an  action  on  the  case  for  the  wrong — and  he  may 
elect  which  remedy  he  will  pursue.  If  he  elects  to  bring  an  action 
for  the  breach  of  contract,  he  has,  under  the  Code,  four  years  within 
which  to  bring  it;  if  he  elects  to  sue  upon  the  tort,  he  has  two 
years.  If  he  sues  upon  the  breach  of  contract,  and  there  is  a  final 
adjudication  of  this  suit  upon  the  merits,  he  can  not  afterwards  sue 
the  same  defendant  on  the  tort.  The  plaintiflF  in  this  case  having 
brought  his  action  for  a  breach  of  the  contract,  and  four  years  not 
having  elapsed  before  the  filing  of  the  suit,  he  was  in  time ;  and,  if 
he  proves  the  contract  alleged  with  this  particular  defendant,  or  one 
of  its  agents,  who  was  authorized  to  make  it,  and  the  alleged  breach 
and  injury  resulting  therefrom,  we  see  no  reason  why  he  can  not  re- 
cover. See  Code,  §  4407  (3811).  Hutch.  Carr,  §  790."  Patterson, 
94/140. 

728.    Where  defense  not  made  in  trial  court. 

A  mere  failure  to  prove  the  time  when  such  tort  was  committed 
will  not  be  cause  for  setting  aside,  on  certiorari,  a  judgment  in  the 
plaintiff's  favor,  on  the  general  ground  that  the  same  is  contrary  to 
the  evidence,  there  being  no  plea  of  the  statute  of  limitations,  and  it 
not  appearing  that  this  defense  was  in  any  manner  made  or  in- 
sisted upon  in  the  trial  court.    Wells,  103/209. 
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ABATEMENT  OF  ACTIONS. 
For   tort.    483. 

ACCIDENT. 

Both  parties  innocent,  catastrophe  was  an  accident    11. 
Boy  drawn  under  train  by  a  rope.    06. 
Brake  applied  to  prevent  a  collision.    331. 

Casualty,  not  sufficient  that  company  did  not  know  how  it  occur- 
red, when.    149. 
Casualty,  when  company  not  bound  to  show  how  it  occurred.   248. 
Casualty,  pure,  no  cause  of  action  arises  from.    386,  11. 
Child  went  under  a  car  for  a  ball.    68. 
Chisel  blurred,  and  chip  of  steel   injured  the  eye.    814. 
Circumstances  not  shown,  accident  not  in  the  case.    66. 
Clinker,   stepping  on.    822. 
Cold  weather,  effects  of  on  a  coupling.    66. 
Cross-tie,  conductor  injured  by  defective.    245. 
Crowbar  falls  from  a  hand-car.    258. 
Definition  of  accident    11,  68. 

Emergency,  inharmonious  action  of  two  minds,  in.    65. 
Fingers   caught  between  door  and   facing.    66,   140. 
Foot  slipping  and  dropping  bar  of  iron.    65. 
Inevitable  accident,  what  is.    11. 
Negligence  in  either,  not  any.     11. 
Ore,  piece  of,  turned  under  the  foot    828. 
Remote  possibility  is  within  domain  of  accident.    65. 
Reports  of,  as  evidence.    642. 
Responsibility,  no  legal,  for.    11,   826. 
Rope  broke,  and  injured  a  well-digger.    65. 
Rope  drew  a  boy  under  a  train.    66. 
Seat,  passenger  stood  on.    150. 
Stirrup  attached  to  a  car,  fall   frooL     65. 
Unavoidable,  causing  injury  to  stock,  company  not  liable.    66. 

ACCORD  AND  SATISFACTION. 

Attorney's   fees,   effect  of,  en.    618. 

Code  sections,  defining.    50t. 

Compromise,   evidence   of,     507. 

Consideration   for   release,   there   must   be.    509. 

Defense,  must  be  pleaded  to  be   available,   as.    508. 

Equity  will  reform  contract    507,  511. 

Estopped   from   claiming  release   is   not  binding,  when.    512. 

Fraud,  to  avoid  release  for,  fruit  of  contract  must  be  restored.  510. 

Refund,  when  not  necessary  before  suit    611. 
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ACT  OF  GOD. 

No   one   held   responsible   for.    244. 

Washout  caused   by   unprecedented   rainfall,   held   to  be.    244. 

ADMINISTRATOR. 

Foreign   statute,   suit  by,   under.    405,   518. 
Right   of  action   does  not  survive  to.    390. 

AGENT. 

Competent  witness,   when.    651. 

Conductor    can    not    appoint   without    express    power.    16. 

Declaration    of,   when    admissible.    600. 

Improper  person,   employment   of,   when   gross   misconduct    371. 

Insane,  when   company  liable  for  his  acts.    371. 

Ticket  accepted  as  agent  estops  from  denying  the  agency.     644. 

ALIGHTING  FROM  THE  TRAIN.     See  Passengers;  Street  RaOway 
And  see  also  Jumping  from  the  Train, 

Assisting   in.     160. 

Care,  passenger  must  use  in.    162,  532. 

Depots  and  stations  should  be  made  safe  and  convenient  for.    158. 
Flagman    no    authority   to    order.    534. 
Jerks   causing   injury.    160,   532,    533. 

Jumping,  whether  an  act  of  negligence  is  for  the  jury.     26. 
Moving  train,   alighting  from,   generally  affords   no   cause    of   ac- 
tion.     75,   532. 
Passenger  station  and  depot,  duty  as  to.    158. 
Place   not  intended  for   the   purpose.    159. 
Place   suitable   for,   must  be   provided.    158. 
Pregnant  woman   injured.    158. 
Prudent    use    of    means    provided    for.    195,    200. 
Reasonable    time    and    opportunity    for,    required.    161,    195. 
Safe  place  and  time  for.    340. 
Stations    and   depots,    duty   as    to.    158. 
Stool,  to  facilitate,  custom  as  to.    624. 
Street-car,   alighting   from.    338. 
Visitor,    when    entitled    to    notice    of   starting.    75. 
Warning,    customary,   by   conductor   to    depart.     195. 

AMENDMENTS.     See  Pleadings, 

ANIMALS.     See  Vicious  or  Dangerous  Animals, 

APPORTIONMENT  OF  DAMAGES.    See  Damages. 

APPREHENSION. 

Duty  and  diligence   should  keep  pace  with.    87,  98. 
Employee    yields    his    under    orders.    259. 

APPORTIONMENT  OF  DAMAGES.    See  Contributory  Negligence  and 
Apportionment  of  Damages, 
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ASSAULT  AND  BATTERY. 

Acquittal    in    prosectttion    no    defense.      435. 

Action  for.    435. 

Baggrage-master  and  conductor,  by.     191. 

Baggage-master,  to  rape.    103. 

Conductor,  by.    183,  186,  187,  188,  189. 

Cross  actions.  435. 

Opprobrious  words.     435,  55C. 

Punitive  or  exemplary  damages,  435. 

Station  agent  190. 

Tippling  house  keeper  may  sue.    435. 

ATTORNEY'S  FEES. 

Lien    for,    when    it   arises.    513. 
Settlement  by  plaintiff,  effect  of.    513. 
Proof  of  foreign  laws  by.    519. 

BAGGAGE-MASTER. 

Assault  and  battery,  by.     191. 

Assault  to   rape,  by.    192. 

Spout  of  a  tank,  injured  by.    528. 

BRIDGES.     See  Crossings. 

Approaches   to,   liability  of  company  as   to.    117. 
Counties,  duty  and  liability,  as  to.    464,  465,   466,  467. 
Knocked  from  car  by.    378.  * 

Knowingly  using  defective.    75. 

BURDEN  OF  PROOF.     See  Evidence,  also    Master  and  Servant. 

Casualty,  when  company  not  bound  to  show  how  it  occurred.    243 
Defendant  must  show  diligence  when  injury  is  proven.    38,  136. 
Ejection,  when  carrier  must  show  it  was  lawful.    180. 
Employee,   as   to,  when   he   did   not  participate   in   the   act.    240, 

241,  242,    374. 

Employee,  as  to,  when  he  participated  in  the  act.  240,  241,  242,  374. 

Employee,  when  on.    240,  241,  242,  324,  374. 

General   rule  as  to.    573. 

Plaintiff  must   show   diligence  was   due   to   him.    64. 

Presumption,    when    employee    participated    in    the  act.     240,  241, 

242,  374. 

Presumption,  when  employee   rests   on   it.    240,  374. 

Rules,  when  on  defendant  to  establish  their  existence.    237. 

Shifted,  when  it  is.    674. 

CAR-COUPLER.    See  Employees. 

CARE.    See  Degrees  of  Care. 
In  emergency.    331. 

CATTLE.    See  Stock. 
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CHARGE  OP  THE  COURT.    See  PUadmgs  and  alM>  Jmdge. 
Definitions  should  be  adhered  to.    8. 
How  sections  28SS  and  8830  should  be  given  in.    41. 
Proper,  when  negligence  in  several  particulars  is  alleged.    5SS. 
Shall  not  charge  that  certain  enumerated  facts  constitute  negligence. 

88. 
Should  not  omit  certain  charges.    680. 
When    evidence   is    in    without   objection.    M4. 

CHILDREN  OP  TENDER  YEARS.    See   Torts  to  Wife  or  CkOd  or 

SfrxHtHt. 
Capacity,  when  court  may  decide  as  matter  of  law.    8,  9,  10. 
Capacity,  when  it  is  a  question  for  the  jury.    8,  9,  10,  848,  100. 
Care  as  to,  more  than  as  to  adults  required.    87,  380. 
Comparative  degrees  not  applied  to.    7,  8,  9,  10,  87. 
Dangerous  machine,  when  it  should  be  guarded.    103. 
Diligence  of.    419. 

Drawn  under  a  train  by  a  rope.    66. 
Due  care  in,  defined.    7,  8,  9,  10,  301. 

Duty  of  driver  or  conductor,  as  to,  when  on  the  cars.    340. 
Each   case   dealt  with  upon   its   own   facts.    8,    10. 
Emancipation   of.    423. 

Girl  of  seventeen  years,  not  treated  as.    419. 
Judicial   notice  as   to  ability   to   render   service.    415. 
Jumping  from   running   board.    98. 
Master's   exemption   from   rule   of  non-liability   for   coemployee's 

act,  when  it  does  not  apply.    829. 
Moving   car,    child   trespasses   on.    103. 
Moving   train,    child   pushed    from.    100. 
Owner  of  land,  duty  as  to.    102. 

Parent  or  custodian,  fault  of,  when  not  imputed  to  child.    12. 
Presumption,  none  that  they  will  get  out  of  the  way.    87. 
Street-car,   injuries  by.    848,   849. 
Swinging  on   trains,   company  not  bound   to   have  watchman  to 

prevent    108. 
Track,  when  on,  duty  to.    87. 
Trespass  on  cars.    103. 
Turntable,  injured  by.    102,   103. 

Warning  and  instruction  as  to  dangers  of  emplojrment.    300,  801. 
Went  under  a  car  for  a  ball.    63. 

CIRCUMSTANTIAL  EVIDENCE. 

Injury  may  be  proven  by.    67,  106. 
Overcome   by   positive   evidence.    577. 

CITY,  TOWN  OR  VILLAGE. 

Bell,  ringing  in,  duty  as  to.    114,  127. 

Blowing  the  whistle  in,  rights  and  duties  of  the  company,  as  to. 

110,   114,   127. 
Trains  must  be  checked  and  give  warning.    128,  129. 
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CODE  SECTIONS. 

Abatement  of  actions   for  torts,    438. 

Accord  and  satisfaction.    507. 

Admissions.    607. 

Agent,  a  competent  witness,  when.    651. 

Aggravation,  damages.    705. 

Amendments,  541,   542,   548. 

Apportionment  of  damages.    804. 

Burden  of  proof.    573. 

Burden  of  proof,  when  shifted.    574. 

Companies,    what   embraced   in.    2780-45. 

Construction  of,     2781,  4426,  40. 

Construed  together,  §§  4508,  4509,  4510  must  be.    14,  39,  41. 

Contracts  exempting  master  from  liability,  when  void.    332. 

Contributory  negligence  and  apportionment  of  damages.    204. 

Crossings  of  railroads  and  public  roads.    114. 

Counties,  when  liable  to  suit    462. 

Damages,  aggravation.    705. 

Damages,  by  the  running  of  cars.    88,  44. 

Damages,  compensation  the  rule.    654. 

Damages,  direct  and  consequential.    14. 

Damages,  discretion  of  the  jury,  as  to.    714. 

Damages,  expenses  of  litigation.    705. 

Damages,  expenses,  necessary,  consequent  upon  the  injury.    708. 

Damages,   plaintiff  bound  to  lessen.    712. 

Damages,  remote,  rule  to  ascertain.    14. 

Damages,  remote,  when  too.    14. 

Damages,  vindictive.    688. 

Defenses,  separate,  §§  2781,  4426  are.    41. 

Definitions   in,   should  be   adhered   to.    8. 

Diligence  of  plaintiff.    38. 

Disorderly  persons  on  trains,  Penal  Code.    188. 

Due  care  in  a  child.    7. 

Employee,  injury  by  coemployee.    216. 

Employee,  liability  of  railroad  companies  to.    214. 

Expenses  of  litigation.    705. 

Expert  testimony.    579. 

Extraordinary  diligence.    5. 

Failure  to  produce  evidence.    570. 

Gross  negligence.    6. 

Homicide.    358. 

Imputable  negligence.    12. 

Independent  contractor.     489. 

Injury  done  by  plaintiff's  consent  or  negligence.    88. 

Introductory  to  §S  2780,  2781,  4226.  87. 

Liability  of  landlords.    444. 

Malpractice  of  surgery  and  medicine.    448. 

Master's  liability  for  coemployee's  negligence.    278. 

Master's  duty  in  selecting  servants.    281. 
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Master's  duty  in  furnishing  machinery.    285. 

Municipal  corporations,  discretionary  acts,  not  liable  for.     169. 

Municipal  corporations,  ministerial  duties,  liability  as  to.    472. 

Municipal  corporations,  legislative  and  judicial  powers.     472. 

Municipal  corporations,  streets,  defects  in.    481. 

Opinions  of  witnesses.    579,  585. 

Ordinary  diligence.    1. 

Owners  of  lands  to  keep  premises  safe.    447. 

Passengers,  diligence  as  to.    139. 

Passengers,  that  may  be  refused.    203. 

Person  and  property,  §  4426,  applies  to.     42. 

Physical  injuries.    434. 

Plaintiff  must  exercise  ordinary  care.    29. 

Positive  and  negative  testimony.    575. 

Preponderance    of    evidence.    573. 

Receiver's  liability  to  employees.    29,  266. 

Res  gestae.    593. 

Restatement  of  §§  2780,  2781,  4426.    39. 

Torts.    427. 

Torts  by  wife,  child,  or  servant.    436. 

Torts  to  wife  or  child.    412. 

Venue  of  actions  against  railway  companies.    30. 

Venue  of  actions  against  receivers.    270. 

Vicious  and  dangerous  animals.    455. 

COMMON  CARRIERS. 

Duty  as  to  reception  of  passengers.    154. 
Duty    of    extraordinary   diligence    can    not    be    waived.    147. 
Judicially  noticed,  railw'ay  companies  will  be.     50. 
Railway    companies    are,    and    bound    to    extraordinary    diligence* 
50,  214. 

COMMON   LAW. 

Presumption   against  carriers  is  from  the.    57. 
Presumptively    of   force   in    certain    States.    514. 
Recovery  for  homicide,  none  by.    514. 
What  it  is,  courts  of  Georgia  will  determine.    514,  515. 

CONDUCTOR.     Sec  Passengers. 

Agreement  to   stop  at  particular  place   not  a  station.    197. 

Assault    on    a   trespasser,   when    company    is   liable    for.    100. 

Battery  by.     189,  191. 

Can  not  delegate  to  another  powers  conferred  upon  himself.    16. 

Character  for  politeness.    633. 

Couple  cars,  his  duty  only  in  emergency.    880. 

Emergency,    his    duty   in.    380. 

Fare,    agreement    as    to.    178. 

Good    faith,    his,    how    regarded.    185. 

Jumping    from    train    under    his    orders.    200. 
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Mistake,    no    excuse    for    illegal    ejection.    184. 

Passenger's   destination,  he   should   ascertain.    195,   196. 

Passengers,    mistreatment    of.    186,    187,    188,    189. 

Passengers,    molestation,    must   protect    them    from.    188,    189. 

Passengers,    promise    to    wake.    195. 

Police  officers,  has  powers  of.    183. 

Powers   and   duties.    16,   100. 

Rencounter    on    car    with    another.    186. 

Represents    company   in    determining   who    shall    ride.    100. 

Sub-agent,   can   not  appoint.    16. 

Violence,  his,  when  company  liable  for.     100,  183,  186,  187,  191. 

CONSENT. 

Injury   done   by  plaintiflTs   consent,   no   recovery.    38. 

CONTRACTS. 

Election   to  sue  on  or  in  tort    164. 

Exempting  master,  when  void.     332,  646. 

Express,  certain  rights  waived  only  by.    236. 

Express,  holder  of  ticket  fails  to  comply  with  conditions.    173. 

Express,  imposing  limitations  on  tickets.    172. 

Extraordinary   diligence,   to   waive,   void.    147,   174. 

Ticket,  whether  it  constitutes.    166. 

Underlying  employment.    311. 

CONTRIBUTORY    NEGLIGENCE   AND    APPORTIONMENT  OF 

DAMAGES. 
Apportioning,  enlightened  opinion  of  the  jury  is  the  standard  for. 

40,  211. 
Bar  to  recovery  at  common  law.    204. 

Diminished  in  proportion  to  plaintiflTs  default.    38,  204,  212. 
Doctrine  applies  to  actions  ex  delicto.    311. 
Doctrine  is  embraced  in  §§  2781,  4426.    38,  39,  40,  41,  204,  37. 
Doctrine,  when  it  does  not  apply.    206. 
Doctrine,  when  it  should  be  submitted  to  the  jury.    207. 
Employee,   doctrine    does   not   apply   to,    when.    216. 
Imperative,  section  is,  and  jury  should  be  held  to  it.    208. 
Intoxication,  when  it  should  not  count  against  plaintiff.     209. 
Jury,    enlightened   opinion    of,    the    standard.    40,   211. 
Jury,  when  the  doctrine  should  be  submitted  to  them.    207. 
Negligence   in   proof  must   contribute   to   the   injury.    213. 
Negligence,   meaning   of,    in    the    statute.    205. 
Only  case  to  which  doctrine  applies.    204. 
Plaintiff   must   be    less   at   fault   than    defendant.    212. 
Willful  act  of  defendant,  plaintiff's  negligence  no  defense  to.    205,  87. 
When  plaintiff  may  contribute  to  the  injury  and  yet  recover.     29, 

38,    39,    40,    41. 
Where  agent  is  in  charge  of  plaintiff's  property.    210. 
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Felony,  may  sue.    Ill, 

Felony,  who  was  not  contributing  to  his  father's  support.    400. 
Lessees,  when  liable  for  injury  to.    427. 

Rule   that  employee  who   goes   into   danger   cannot   recover,    not 
applicable  to.    305. 

CORPORATION. 

Consolidation,   effect   of.    52. 
When   it   becomes   complete.    55. 

COTTON-YARD. 

Duty  of  company  as  to  keeping  it  in  order.    S5. 

COUNTIES. 

Bridge,  includes  appurtenances.     464. 

Bridges,    contractors   bond,    terms    of.    454. 

Bridges,  defective,  when   liable   for.    454. 

Bridges,    how    long   liability   continues.    466. 

Bridges,  over  water  courses  dividing.    464. 

Bridges,  what  must  be  shown  to  recover  on  account  of.    465. 

Bridges,    ¥nthin    an    incorporated   town.    467. 

Convict,  when  not  liable  for  mistreatment  of.    463. 

Ordinary  care  required  of.    466. 

Ordinary  care  required  of  injured  person.    468. 

Political  divisions  exercising  sovereign  powers.     462. 

Suit,   only   liable   to,  when   made   so   by   statute.    462. 

COUPLING  CARS.    See  Bmployees  and  Rules  and  Orders. 

CROSSINGS.    See  Highway. 

Accidents  at  public  road  crossings,  statute  applies  only  to.    122. 

Accident,  not  at,  use  made  of  section.    131. 

Beyond,  person   injured.    131»  132. 

Blowing    the    whistle,    Code    section    requiring.    114. 

Blowing  the  whistle  in  city,  town  or  village.    114,  120,  127. 

Blowing  the  whistle  is  proper  diligence,  when.     114,  120,  126,  127. 

Blowing  the   whistle,    purpose   in.    120. 

Bridges,   approaches   to,   duty  of  company.    117. 

Bridges   at  crossings  to  be  built    114. 

Bridges  at  private  crossings  on  a  farm.    115. 

Checking   train   before   reaching   post.    123. 

Checking  train,  duty  of  company  as  to.    114,  120,  123. 

Checking  train  in  a  city,  town  or  village.    128,   120. 

City,  town,  or  village,  blowing  in.    114,  127. 

City,   town,   or  village,   train   to  be  checked  in.    128,   120. 

City,    town,    or   village,   warning   given    in.    129. 

Code    sections.    114. 

Collision,   liable   without  actual.    124. 

Construed    strictly,   this   law    should   be.    110. 

Cuts    or    embankments,    fences    at.    116. 
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Defenses  that   company  could  make.    136. 

Duties,    reciprocal,    of    company    and    public.    137. 

Duty  to  keep   in   good   order,    114. 

Duty  to  one  on  the  track  not  at  public  crossing.    122. 

Duty  to   one   at  public  crossing  or  on   public   road.    122. 

Duty,  to  whom  it  is  due.    122,  124,   131. 

Embankment,   fences   at.    116. 

Embankment,  required  to  make.    114. 

Engineer,  when  liable.    120. 

Extent  of  crossing.     114,  116. 

Failure  to  observe  precautions  may  be  proved  in  all  cases.    131. 

Failure  to  observe  precautions,  value  of  proof  of.    131. 

Footway   used   by   public,   not   embraced.    115. 

Grade    crossings    meant.    119. 

Injuries  at  a  crossing  embraced.    130. 

Misdemeanor,   to  fail   to   observe   requirements.    114. 

Misfeasance    to    disobey    rules.    120. 

Much  used  crossing,  not  in  city,  and  not  a  public  road.    138. 

Negligence  per  se,  when   failure  is.    125,   131,   132. 

Onus    on   the   company,   when.    136. 

Ordinary  care,  after  knowledge  of  failure  to  observe  statute.     135. 

Ordinary   care   by  injured   person.     134. 

Parallel   roads   not   embraced.    116. 

Police  regrulation  and  is  constitutional.    119. 

Post,    checked    before    reaching.    123. 

Post,   to  be   erected.    114. 

Precautions,   failure   to   observe,   proved  in  all  cases.    131. 

Private  ways  not  embraced  in  §  2222.     119. 

Private  ways,  to  be  kept  in  order.     114. 

Protection,  for  whose  the  law  was  passed.    124. 

Proximate    cause   of   injury,    the   failure   must   be.    133,    185. 

Public  crossing,  train   started   at.    130. 

Public  roads  only,  in  §  2222.     119. 

Public  road  crossings,  law  applicable  only  to  accidents  at.    123. 

Reciprocal  rights  and  duties  of  public  and  company,  at.    137. 

Res  gestae,  proof  of  failure  to  observe  precautions.    131. 

Side   tracks   included.    115. 

Statute,  what  it   requires.    120. 

Steps    at   crossing   in    a   city.    118. 

Tennessee,  crossing  in.    138. 

Train  must  be  checked  in  a  city.    128,  129. 

Trains,    to    what    the    law    applies.    121,    130. 

Traveler   on    public   road,   duty   to.    124. 

Trestle   between   post   and   crossing,   killed   on.    122. 

Use  of  the  law  and  proof  of  failure  when  accident  did  not  occur 

at  public  crossing.     131. 
Warning  to   be   given   in   a   city.    129. 
What  crossings   are   embraced.    115. 
What   the   crossing  includes.    116. 
—46 
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What    the    statute   requires.     120. 
When    the    statute    does   not   apply.    130. 
Whistle,    purpose    in    blowing.    120. 
Whistle,   to   be   blown.     114,   120. 

CUSTOM.     See  Evidence, 

DAMAGES. 

Age,  averments  of,  when  unnecessary.    680. 

Aggravation,    additional,    allowed,    when.    693. 

Aggravation,  cases  to  which   the   doctrine  applies.    694,   605. 

Aggravation,  charge,  when  the  doctrine  should  be  given  in.,  697. 

Aggravation,   fined,   proof   admitted   that   defendant   was.     704. 

Aggravation,   intention    of   conductor,   when    material.    702. 

Aggravation,  justice  and  the  public  good,  improper  charge   as  to. 
696. 

Aggravation,   onus   is   on   the   plaintiff  to  prove.    697. 

Aggravation,   other   conduct   alleged   as   matter   of.    701. 

Aggravation,  punishing  defendant,  improper  charge  as  to.     696. 

Aggravation,  punitive  assessed  without  being  claimed  eo  nomine. 
703. 

Aggravation,    servant's    acts,    authorize    recovery    for.    698. 

Aggravation,   when    the   jury   may   reasonably    find,    additional   al- 
lowed.    699,    700. 

Apportionment  of,   when   made.    38,   39,  40,  41,   204. 

Apportionment,    rule    for    making.    40,    211. 

By   running  of  cars.     38,   39,   44. 

Capacity    to    labor,    averments    of,    when    unnecessary.     680. 

Capacity  to  labor,  another  hurt  caused  diminution.    676. 

Capacity  to  labor,  declining  years  and   decrease   of,  judge   should 
submit   to   the  jury.     675. 

Capacity  to  labor,  plaintiff's  own  testimony  as  to  diminished,  proper. 
679. 

Capacity  to  labor,   diminution  of  shown  by  exhibition   of  injured 
hand.     669. 

Compensation   is  the   general  rule  in   estimating.    654. 

Consent  of  or   caused  by  plaintiff,  no  recovery.    38. 

Consequential,    definition    of.     14,    15,    16. 

Diminished  in  proportion  to  plaintifFs  fault.    38. 

Direct,    definition    of.     14,    15,    16. 

Discretion   of   the   jury,    as    to.    714. 

Discretion  of  the  jury,   general   rules  as  to.    717. 

Earnings,   minor   must   show   they   belong  to   him,   when.     683. 

Earnings,    office,    probability    of   appointment    to.    674. 

Earnings,   prospect   of  increased,   when   not   considered.    672. 

Earnings,   value   of,   when    not   necessary   to   prove.    673. 

Earnings,  vocation   before   injury  and  its  value.    678. 

Explanatory.     715. 

Expenses,    necessary,   consequent   upon   the   injury,   allowed.    708. 
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Expenses    of    litigation,    allowed    when.    705. 

Expenses  of  litigation  must  be  proved  in  order  to  recover.    707. 

Expenses   of   litigation    not   allowed,   when.    706. 

Expenses,  married  woman,  what  she  may  recover  for.    687. 

Fences,  burning.    711. 

Fined,   proof   of    defendants    having    been,    admissible.    704. 

Fires,    damages    from.    711. 

Fright,  from,  when  recoverable.     197. 

General,    definition    of.    652. 

General    rule    is    compensation.    654. 

Giving    something,   improper   charge   as    to.     709. 

Homicide,  measure  of.     358,  406,  407,  408,  409,  410,  411,  660. 

Insurance,  not  reduced  by.    682. 

Interest   as,   allowed,  when.     655,   656,   657. 

Kinds  of.     652. 

Lessen,    when    plaintiff    bound    to.     712,    713. 

Loss    of    ability    to    labor    causing    mental    distress.    662. 

Loss   of  capacity   shown   by   exhibition   of  injured   hand.     662. 

Lost   time,   nominal   allowed,  without  proof   of  value.    682. 

Medical   evidence   of   condition   after   and   before   suit.    668. 

Mortality  and  annuity  tables.     Sec  Evidence. 

Opinion  of  plaintiff  as  to  his  damage,  not  admissible,  when.  588, 
589. 

Organs,  injury  to  particular  shown  under  allegations  as  to  vital 
organs.     686. 

Pain   and  mental   distress,   recovery  for,   allowed.    658. 

Pain  and  mental  distress,  abortion,  pain  and  sorrow  resulting 
from.     664. 

Pain   and   mental    distress,    diminution   of   ability   to   labor.    662. 

Pain    and   mental    distress,   future   pain.     659. 

Pain  and  mental  distress,  general  nature  of  pain  and  suffering 
proved.    663. 

Pain  and  mental  distress,  guide  in  measuring  the  damages.    666. 

Pain    and    mental    distress,    mental    suffering.    661. 

Pain  and  mental  distress,  mental  suffering  of  survivors  not  con- 
sidered.   660. 

Pain   and   mental   distress,   pride   of  manhood,   injury   to.     665. 

Pain  and  mental  distress,  sorrow,  when  it  should  be  considered. 
654. 

Permanent  injuries,  absolute  compensation  not  contemplaterd  by 
law.     671. 

Permanent  injuries,  age,  averments  as  to,  when  not  necessary.  680. 

Permanent  injuries,  age,  hearsay  evidence  as   to,  admissible.    685. 

Permanent  injuries,  billiards,  played  after  the  injury,  proof  of  al- 
lowed.   681. 

Permanent  injuries,  burden  on  plaintiff  to  prove  diminution.     667. 

Permanent  injuries,  no  fixed  rule  for  estimating  the  damage.  66T. 

Permanent  injuries,  what  should  be  considered  in  estimating.  667. 

Possible    or   imaginary   result.     14. 

Previous   ill-health   aggravated  by  the   injury.    670. 
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Previous  wound  or  affliction,  fact  of,  should  not  be  concealed.    677. 

Proof  and  charge  should  conform  to  injury  alleged.    684. 

Proximate  cause,  breach  of  duty  must  be.    14,  15,  16. 

Remote,  when  too.    14,  15,  16. 

Rule  for  estimating,  judge  must  give  the  jury.    653,  709. 

Servants  acts,  when  company  liable   for.    698. 

Special,   definition   of.    652. 

Stock,   injuring   and   killing.    710. 

Timber,  burning.    711. 

Tables,  mortality  and  annuity.     See  Evidence, 

Verdicts,    conclusiveness    of.    TOl. 

Verdicts,  others  as  precedents.    716. 

Verdicts    that    were    excessive.    720. 

Verdicts  that  were  not  excessive.    719. 

Verdicts,  when  not  directed  for  defendant    722. 

Verdicts,  writing  off  a  portion  of.     718. 

Vindictive,    allowed    when.    688. 

Vindictive,  allowed  where  conductor  was  impolite  and  grufE.     69L 

Vindictive,  when  no  special  damage  is  proved.    692. 

Vindictive,  worldly  circumstances,  when  not  involved.    689,  690. 

DANGEROUS    MACHINE. 

Defective,   used   under   order   of  superior   employee.    308. 

Employee  one  of  several  using.    251. 

Improper,    voluntarily    selected    by    employee.    814. 

Inspection,  employee  must  have  time  and  opportunity  for.    309. 

DEAFNESS. 

Does  not  affect  the  degree  of  plaintiff's  care.    72. 
Very  deaf  person  killed  on  a  pathway  that  was  used  by  the  public 
367. 

DEFENSES. 

Arbitrarily  disregarded,  not  to  be.    70. 

Casualty,  when  company  not  bound  to  show  how  it  occurred.  243. 
Employee's  prima  facie  case,  what  company  must  prove  to  over- 
come.    240,    241,    242. 
Entire,    should   be   submitted   to   the   jury.    109. 
Homicide,  in  suits  for,  same  allowed  as  if  deceased  had  sued.    363. 
Line  of,  defendant  may  vary.    569. 
Open  to  the  company.     39,  41,  63,  69,  136,  240. 
Open  to  street  railways.    392. 
Open   to  toll-bridge   keeper.    461. 

Rule,  company  must  establish,  when  defense  rests  on  it    237. 
Specific,  when  it  should  be  given  in  charge.    65. 

DEFINITIONS. 

Code   should  be   adhered  to.    3. 
Direct    damages.     14. 
Due  care  in  a  child.    7. 
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Extraordinary   diligence.    6. 
General   damages.    652. 
Gross   neglect.    6. 
Negligence.     13. 
Ordinary  diligence.    1. 
Remote  damages.     14. 
Special   damages.    652. 

DEGREES  OF  CARE.   See  Prudent  Man,  and  also  Plaintiff's  Diligence, 
As  danger  increases  care  must  be   increased.    287. 
Comparative   degrees   not  applicable  to  children.    7,   8,   9,   10. 
Condition  contemplated  by  law.     87. 
Deafness  does  not  affect  degree  of  care.    72. 

Diligence  proportioned  to  the  danger  required  of  both  parties.    265. 
Due   care,   definition.    7,   8,   9,   10,   87. 
Due  care,  the  rule  as  to  children  of  tender  years.     7,  8,  9,  10,  87, 

100. 
Duty   changes   with   change   of   condition.    87. 
Duty  of  both   parties   measured  by   the   same   rule.    2. 
Extraordinary   diligence,    definition.      5. 
Extraordinary   diligence,   passenger    carriers   bound     to     exercise. 

5,  139. 
Extraordinary   diligence,   slight  neglect  is  absence   of.    5. 
Extraordinary   diligence   varies   with   character   of   train.     147. 
Extraordinary  diligence  waived  or  released,  it  can  not  be.    147. 
Extraordinary  diligence,   what  it   applies   to.    143. 
Extraordinary    diligence,    when    not    required    of    railroad    compa- 
nies.    59. 
Gross  neglect,  definition.    6. 
Increased   danger,   increased   care  by   both,   and   general   principle 

unaffected.     265. 
Legal  standard  invariable.    2,  87. 
Ordinary  diligence,  absence  of  is  ordinary  neglect.    1. 
Ordinary  diligence,   all   capable   persons   must   exercise.    87. 
Ordinary  diligence  at  crossings  by  injured  person.    134. 
Ordinary  diligence,  care  must  be  increased  by  both  parties.    87. 
Ordinary  diligence,  cause  for  apprehension,  rule  as  to.    87. 
Ordinary  diligence,  deafness  does  not  affect  the  degree  of  care.  72. 
Ordinary   diligence,    definition.    1. 
Ordinary  diligence,  definition,  judges  should  adhere  to  in  charge. 

3,   59. 
Ordinary  diligence,  employee  must  use,  to  extricate  himself  from 

peril.     263. 
Ordinary  diligence,  increased  care  applies  to  both.    87. 
Ordinary   diligence   is   a   legal   duty.    87. 
Ordinary  diligence,   failure   to   exercise  is   negligence.     87. 
Ordinary  diligence,  in  acquiring  knowledge,  as  well  as  acting  on 

it.     87. 
Ordinary  diligence  keeps  pace  with  cause  for  apprehension.     87. 
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DEGREE  OF  CARB'-conHnued, 

Ordinary  diligence,   legal   standard   is   invariable.    2,  60,   87,   146. 

Ordinary    diligence    means    extraordinary    as    to    passengers.    149. 

Ordinary  diligence  must  be  appropriate  to   perilous  situation.    77. 

Ordinary  diligence,  negligence,  none  without  failure  to  exercise.  87. 

Ordinary  diligence,  normal  condition  as  changed,  as  to.    87. 

Ordinary  diligence,  ordinary  neglect  is   absence  of.     1. 

Ordinary  diligence,  plaintiff  must  exercise  to  avoid  consequences 
of  defendant's  negligence.     29,  37,  38,  43,  73,  74,  75,   87,  206. 

Ordinary  diligence  of  prudent  man.     See  Prudent  Man. 

Ordinary  diligence  relates  to  passenger's  comfort  and  conveni- 
ence.    143. 

Ordinary   diligence,   relative,   not  an   absolute   term.    2,   348. 

Ordinary  diligence  required  of  railroads,  except  as  to  passengers. 
58. 

Ordinary  diligence,  standard  is  in  the  minds  of  the  jury.     3. 

Ordinary  diligence,  standard  increases  or  diminishes  with  the  dan- 
ger.   2,  348. 

Ordinary   diligence,   standard    not   for   proof   by   witness.     3. 

Ordinary    diligence,    trespasser,    when    duty    arises    as    to.    97. 

Ordinary  diligence,  what  amounts  to  depends  on  circumstances 
of  the  case.     2,   58. 

Ordinary  diligence,  when  plaintiffs  failure  to  exercise  defeats  re- 
covery.    29. 

Ordinary  diligence,  when  plaintiff's  failure  to  exercise  does  not 
defeat   recovery.     29. 

When  the  rule  which  requires  one  to  avoid  consequences  of  an- 
other's  negligence   does   not  apply.    29,   73. 

When  plaintiff  sees  or  has  reason  to  apprehend  the  danger,  he 
must  avoid   if  there   is   time.     29,   41,   73,   74,   75. 

Whether  injured  person  could  have  avoided  consequences,  is  for 
the   jury.    76. 

DEMURRER.     See  Pleadings. 

DEPOT. 

Inclined    crossing   for   trucks,   at,   causes    injury.    68. 
Safe  and  convenient,  should  be  made.    158. 

DILIGENCE.    See  Degrees  of  Care. 

DISORDERLY  PERSON. 

May  be  ejected  from  trains.     183,  203. 

DOGS. 

Case  does  not  lie  for  their  negligent  unintentional  destruction.  112. 

Property,  when  they  are  not  within  the  statute.     112. 

Value  of  how  proved.    710. 

When   action  lies   for   injuring.    M2. 

DUTY. 

Apprehension,  must  keep   pace  with.    87. 
Cartridges,  as  to  the  sale  of.    428. 
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Changes   as    condition    changes.    87. 

Drugs,  as  to  the  sale  and  use  of.    428,  429. 

Legal,   exists  from  implication  of  law.    428. 

Legal,   in   absence   of,   no   actionable   negligence.    428. 

Legal,  in  all  cases  to  use  proper  care.    428. 

Legal,  to  avoid  acts  in  their  nature  dangerous  to  others.    428. 

Licensees,    duty   to.    87. 

Looking  out  for  obstacles  on  the  track.    85. 

Negligence  is  a  breach  of.    13. 

New  condition,  new  duty.    87. 

Of  both  parties  measured  by  the  same  rule.    2. 

Ordinary    diligence    is    a    legal    duty.    87. 

Proximate   cause,  breach   of,   must   be.    14,   15,   16. 

Public,  suit  in  tort  on,  or  on  contract.     164. 

Road  crossings  law,  duty  under.    131. 

Relatively   to   persons    injured.     13,    122,    131,    145. 

Traveler    on    public    road.    124. 

Trespasser,  as   to.    87. 

Trespasser,  as  to,  arises  when.    97. 

DRAWBRIDGES. 

Trains  must  slow  down  at.     272. 

EJECTION  OF  PASSENGERS.    See  Passengers. 

ELECTION,  AS  TO  FORM  OF  ACTION. 

When  one  may  sue  on  contract  or  in  tort.    164. 

ELECTRIC  WIRES. 

Of  different  companies  in  contact.    538,  548. 

ELEVATOR. 

Floor,    hole    in.     296. 
Shaft,   injury  at.     296,  324. 

EMERGENCY. 

Brought   about  by   company.     78. 

Brought  about  by  injured  person.    77,  380. 

Conductor  may  couple  cars  in,  when.    380. 

Employee's    diligence    in.    331. 

Engineer,   when  he   should  jump   from   his   engine,  in.    379. 

Even  if  pressing,  not  duty  to  do  a  reckless  or  imprudent  thing.  380. 

EMOTIONS. 

When  allowance  should  be  made  for  the  state  of  the.     229. 

EMPLOYEE.     Sec  Master  and  Servant. 

Alight,   flagman,  no  authority  to  order  one  to.    534. 
Apprehension,  yielded  his   under  orders   and  was  injured.     259. 
Avert  injury,  should  show  what  they  did  to.    83,  84. 
Baggage-master  injured  by   spout   of   tank.    528. 
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Burden  of  proof— generml  discussion     of     the     subject    240,  241, 

242,    874. 
Burden   of  proof,  where  plaintiff  did   not  participate   in   the  act 

240,   241,   242. 
Burden  of  proof,  where  plaintiff  participated  in  the  act.    240,  374. 
Burden  of  proof,  when  company  not  bound  to  show  how  casualty 

occurred.     243. 
Burden   of  proof,  when  company  bound  to  prove  existence  of  a 

rule.     237. 
Care  proportioned  to  the  danger,  required  of  both  parties.     265. 
Caller   falls   into  a  pit  between   tracks.    257. 
Car-wheels,   rolling,   injury  by.    250. 

Casualty,  when  company  not  bound  to  show  how  it  occurred.  243. 
Class  of,  that  §  2297  protects.    214,  215. 
Coemployee,  has  the  right  to  due  care  by.    218. 
Coemployee,    injuries   by,   when    company   liable    for.    216. 
Collision,  caused  by  misplaced  switch,  fireman  jumps  to  avoid.  249. 
Conductor  injured  by  defective  cross-tie  and  no  recovery.    245. 
Contribute  appreciably  to   the  injury,  negligence  must,  to  defeat 

224. 
Contributory  negligence,  when  doctrine  does  not  apply.    216,  374. 
Coupler,  attempts  to  make  coupling  when  engine  is  moving.  264. 
Coupler,  attempts  to  make  coupling,  knowing  help  is  deficient  262. 
Coupler,    defective    hand,   duty   of   both   parties.    265. 
Coupler,  foot  caught  by  defects  in  track.    245. 
Coupler,  in  perilous  situation,  must  use  care  to  extricate  himself. 

263. 
Coupler  may  assume  that  others  will  observe  the  rules.    419. 
Coupling-stick,  fault  in  not  getting  it.    235. 
Coupling-stick,  orders  to  use.    261. 
Cross-tie,  defective,  injures   conductor's   foot    245. 
Damage,  done  by,  company  liable  for.    44. 
Dangerous    machine    voluntarily   operated.    254. 
Declaration   by,  when   sufficient    527. 
Defective  tools,  one  of  several  using.     251. 

Defect,  when  failure  to  repair  is  not  negligence,  relatively  to.  246. 
Derrick,    well-digger    injured    by.    259. 

Disobedience,  must  show  it  did  not  contribute  to  injury.     231. 
Distinction  between  employee  and  others  as  to  right  to  recover. 

216. 
Duty,  killed  when  not  on,  apportionment  allowed.    383. 
Duty,  rights  not  connected  with,  waived  only  by  express  agree- 
ment.   236. 
Duty,  voluntarily  operates  dangerous  machine,  outside  of.    254. 
Electric   wires   in   contact.    538. 
Electric-light    pole    injures.      247. 
Emotions,    allowance   made    for.    229. 
Engineer   asleep— fireman's    duty.    228. 
Engineer,  contradictory  signals,  he  should  stop.    377. 
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Engineer,  injured  by  a  washout  in  the  road.    244. 

Engineer,  killed  while  running  in  violation  of  the  rules.     376. 

Engineer,  sent  to  haul  for  another  company  on  its  track.    244. 

Engineer,  when   he   should  jump   from  his   engine.    379. 

Engineer,   whether   at   fault,   what  jury   should   consider.    226. 

Express   agreement,   certain   rights  waived   only  by.    236. 

Falling  pole,  killed   by.    539. 

Fault,  in  the  work  for  which  he  was  employed.    221. 

Fault,  must  be  without  to  recover.     216,   240,  253,   374. 

Fault,  must  contribute  appreciably  to  the  cause  of  the  injury.    224. 

Fault,  must  be  without,  to  recover,  even  though  acting  under  or- 
ders of  a  superior.     729. 

Fault,   not   contributing   to   the   injury.    223. 

Fault,  operating  at  the  time  of  the  injury.    222. 

Fault,  without,  about  the  business  that  caused  the  injury.    224. 

Fault,  without,  what  it  means.    217,  241. 

Fellow-service,  when  matter  of,  immaterial.    215,  219. 

Fireman's  duty  when  engineer  is  asleep.    228. 

Frog,   causes  injury.    246,   245,   320. 

General  duties  govern  in  absence  of  specific  instructions.     233. 

Habit  to  act  recklessly,  not  relevant,  when.    232. 

Hand-car,    injured   while   riding   on    it    258. 

Hand-car,  section-master  injured  by.    253. 

Imminent  danger,  reasonable  precaution  under  circumstances  of. 
228. 

Increased  danger,  increased  care  by  both  and  general  principle 
unaffected.    265. 

Jumping,   when   collision   is   impending.    228. 

Jumping,   when  engineer  should  jump  from  his   engine.     379. 

Knowledge  of  existence  of  defect,  when  it  defeats  recovery.  346,  847. 

Knowingly  using  unsafe  track,  can  not  recover.    244. 

Liable  to,  as  to  passengers,  when.    214. 

Mail    crane   causes   injury.    247. 

Moving  cars,  conductor  orders  train-hand  to  step  from.    232. 

Moving  cars,  killed  in  attempting  to  board.    382. 

Moving  cars,  night  watchman  injured  by.    252. 

Negligence,   burden   of  proof  as   to.    240,   241,  242. 

Negligence,   contributory,   when    doctrine    not   applicable.    216. 

Negligence,  contributed  to  the  injury  and  no  recovery.    384. 

Negligence   of  company   began   after   plaintiff  fell.    246. 

Negligence  of  other  employees  not  a  risk  that  is  assumed.    228. 

Negligence,  usual  or  customary,  no  difference  that  it  had  become. 
248. 

Negligence.    See    "Fault,"    above. 

Night  watchman  injured  by  moving  car.    252. 

Notice  to  officer  charged  with  duty  of  repairing  sufficient.    244. 

Obstructions   on    roadway — skids.    248. 

Obstructions  too  near  the  track.    247. 

Orders,   apprehension,  yields   his,  and   acts   under.    259. 
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Orders,   bound   to   obey   reasonable.    231. 

Orders,   burden   on   employee   to   show   that   disobedience    did   not 

contribute   to   the   injury.    231. 
Orders,   conductor  right  to   give,  when.    231. 
Orders,  couple  cars  with  a  stick.    261. 

Orders,  defective  tool  used  under  eye  of  superior  employee.    308. 
Orders,   duty   to   act   when   determined   by   a   superior.    232. 
Orders,  fault  amounting  to  rashness  will  alone  defeat  when.     232. 
Orders,  general  duties  done  in  absence  of  specific  instructions.  233. 
Orders,  injured  while  acting  in  line  of  duty  under  orders  of  boss. 

232. 
Orders,  moving  car,  conductor  orders  train-hand  to  step  from.  232. 
Orders,  not  bound  to  obey  where  it  would  be  rash  and  dangerous 

to   do   so.    232. 
Orders,  prohibited  manner,  performing  service  in,  no  recovery.  261. 
Orders.    See    "Rules"    below. 
Orders,   when    can    not   presume   that    corporation    authorized    the 

order.     244. 
Ordinaries,   may   assume   other   employees   will   observe.     237. 
Out  of  his  place.    See  the  title. 

Particular  duty  enjoined,  diligence  must  be  exercised.     231. 
Passengers,  when  on  same  legal  footing  as.    214,  215,  221,  240. 
Perilous    situation,    must   use    care    to   extricate    himself.     263. 
Place,   proper,   for  work,   company  must   provide.    245. 
Place,   proper,   must   be  in.    225,   531,  380. 
Platform,   improper   use   of   by,   no   recovery.    250. 
Presumption   in    his   favor,    when.     240,   241,   242,   374. 
Prima  facie  case,  what  he  must  prove  to  make.    240,  241,  242,  374. 
Prohibited  manner,  performing  service  in,  no  recovery.     261. 
Projecting   frog,   injures   employee   who   knew   of  it.    246. 
Proper  place  for  the  work,   company  must  provide.    245. 
Proper    place,    must    be    in.     225,    531. 

Rainfall,  unprecedented,  when  company  liable  for  effects  of.     244. 
Reasonable  precaution,  in  circumstances  of  imminent  danger.     228. 
Relation   of  master  and   servant   must  be   shown.    567. 
Relation,   when    it   exists.    62. 

Repairs,  when  failure  to  make  is  not  negligence  relatively  to.    246. 
Risks,  agreed  to  assume  all,  and  knowingly  used  unsafe  track.  244. 
Risks,  assumed,  do  not  embrace  other  employees'  negligence  which 

he  is  not  bound  to  anticipate.    228,  311. 
Risks,  assumes  those  reasonably  incident  to  his  occupation.    311. 
Risks   of  the   service — falling  over  lumps   of  coal.    288. 
Road   must   be   kept   in   reasonably   safe   condition.    244,   245,   246, 

247,    248,    249. 
Road,  unsafeness  in,  company  liable  to  employee  for.    244. 
Road,   unsafeness    in.    must    be    negligence    to    plaintiff.    245. 
Roadway,    skids    on,    injure    train-hand.    248. 
Rules,   abrogation   by   non-observance.    235,   261. 
Rules,    abrogation,    non-observance    offered    to    show.    235. 
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Rules,  acquiescence  in  non-observance  in  a  way  to  sanction.    261. 

Rules,  agreement  to  study  and  obey,  does  not  extend  to  rules  not 
made   known   to   him.    234. 

Rules,  binding  on  employees,  what  rules  are.    236,  231. 

Rules,  book,  rules  admissible  before  or  after  proof  of  knowl- 
edge.   234,  235. 

Rules,  bound  to  observe  and  obey  orders.    231. 

Rules,   burden   of  establishing  on   defendant,  when.    237. 

Rules,  class  of  persons,  not  to  be  evaded  by  one  of,  when.    237. 

Rules,  construction  by  employees,  evidence  as  to.    230. 

Rules,  construed  strictly  against  the  company,  should  be.    230. 

Rules,   contradictory   signals,   engineer   should   stop.    377. 

Rules,  coupling  by  hand  in  disregard  of,  no  recovery.    261. 

Rules,   coupling-stick,   order   to   use   in   coupling.    234,   261. 

Rules,  coupling-stick,  fault  in  not  getting  it,  question  for  jury.  235. 

Rules,  coupling-stick,  to  be  used  until  he  learned  how  to  couple 
without  it.     261. 

Rules,  disobedience,  employee  must  show  it  did  not  contribute  to 
the    injury.      231. 

Rules,  disobedience,  engineer  killed  while  disobeying.    376. 

Rules,   disregard   of  customarily   by   others   no   difference.    261. 

Rules,  disregard,  the  right  to  assume  that  other  employees  will 
not.      419,    237. 

Rules,  disregarding,  acquiescence  in,  in  a  way  to  sanction  it.  261. 

Rules,  evidence,  admissible  in,  before  or  after  knowledge  is  shown. 
235. 

Rules,  knowledge  of,  express  or  implied,  employee  must  have.  234, 

236,  237. 

Rules,  knowledge  of  from   rumor.    261. 

Rules,  knowledge  of  sufficient,  no  matter  how  acquired.    234. 

Rules,  may  assume  that  other  employees  will  observe  ordinances. 

237,  419. 

Rules,  meaning  of,  not  left  to  the  jury.    230. 

Rules,   non-observance    offered   to   show   abrogation.    235,   261. 

Rules,   promulgation   of.    234. 

Rules,   reasonable,   whether  they  are,   left  to   the  jury.    231. 

Rules,    stick.    See    "Coupling"    above. 

Rules,   unequivocal,   they   should   be.    230. 

Rules.     See  "Orders"  above. 

Safer    of    two    methods    must    be    selected.    227. 

Schedules,  duty  to  observe  them.     239. 

Schedules,  who  presumed   to  know  them.    238. 

Section-master    injured   by    hand-car.    253. 

Skids   on   roadway,   train-hand   injured   by.    248. 

Specific  instructions,  in  absence  of  general  duties  govern.    233; 

Spike,   injury   in   breaking.     255. 

Switch  misplaced,  fireman  jumps  to  avoid  collision  caused  by.  249. 

Terminus  and  not  a  meeting-point,  what  is.    239. 

Testimony  of,  not  arbitrarily  disregarded.    81. 
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Track,  car-coupler's  foot  caught  by  defects  in.    245. 

Track,  employee  of  another  company  allowed  to  use  it    386. 

Track,  knowingly  using  unsafe,  no  recovery.    244. 

Track,   obstructions   too   near.    247. 

Track,    mail-crane    causes    injury.    247. 

Track,  electric  light   pole   causes   injury.    247. 

Track,  unsafeness  must  be  negligence  relatively  to  plaintiff.     245. 

Trains,   whether  connected  with   running  or  not,  company  liable. 

220. 
Two  ways,   safer  must  be  selected.    277,  380. 
Unloading  timber,   injured   in.    200. 
Usual  and  customary,  no  difference  that  negligence  had  become. 

248. 
Waiver  of  rights  not  connected  with  his  duty.    236. 
Washout,   liability   of   company   for,   discussed.    244. 

EMPLOYER'S  LIABILITY  FOR  ACT  OF  INDEPENDENT  CON- 
TRACTOR.   Sec  Independent  Contractor. 

EVIDENCE. 

Accidents    reports    of.    642. 

Admissions  in  plaintiff's  declaration,  may  be  used.    572. 

Admissions   scanned  with   care.    607. 

Admissions,    weight   as    evidence.    608. 

Admitted  without  objection,  court  should  charge  on.    564. 

Admitted  without  objection,   in   doubtful  cases.      565. 

Age,  hearsay  as  to,  admissible.    685. 

Agent,  acceptance  of  ticket  as,  estops  denial  of  agency.    644. 

Agent,   competent  witness,   when.    65L 

Arithmetic,  jury  may  apply  their  knowledge.    612. 

Axle,  identifying  a  broken.    643. 

Base  conduct  of  plaintiff  in  furtherance  of  his  case,  proof  of,  ad- 
missible.   647. 

Burden  of  proof.     See  Burden  of  Proof,    And  also.  Employee. 

Burden  of  proof,  carrier  to  show  ejection  lawful,  when.    180. 

Burden  of  proof,  casualty,  when  company  not  bound  to  show  how 
it  occurred.     243. 

Burden  of  proof,  diligence,  defendant  must  show  when  injury  is 
proven.     38,   136. 

Burden  of  proof,  diligence,  plaintiff  must  show  it  due  to  him.    64. 

Burden   of  proof,  employee,  when  on.    240,  241,  242,  324,  374. 

Burden  of  proof,  generally,  on  whonL    573. 

Burden  of  proof,  rules,  when  on  defendant  to  establish  their  exist- 
ence.   237. 

Burden  of  proof,  shifted,  court  decides  what  amount  of  evidence 
will   change.     573. 

Burden  of  proof  shifted,  when  it  is.    574. 

Burden  pf  proof.    See  Employee. 

Cautiously,  plaintiff  can  not  testify  that  he  acted.    635. 
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Change  of  road  after  the  accident    645. 

Character  of  conductor.    633. 

Character,  plaintiff's,  for  prudence  and  caution.    633. 

Circumstances,   injury  may   be   shown   by.    67,   106. 

Circumstantial,  overcome  by  positive.    577. 

Complaints  of  pain.     598. 

Conclusions   inadmissible.    88,  98. 

Contract  releasing  defendant  from  responsibility.    646. 

Credibility  and  impeachment  of  witnesses.    609,  610. 

Custom,  alighting,  stool  to  aid  in.    624. 

Custom,    dangerous,    offered   to    excuse    negligence.    622. 

Custom,  general,  and  common  experience  of  railroads,  when  in- 
admissible.   623. 

Custom,  pedestrians  in  crossing  street  in  front  of  dummies.  626. 

Declarations,  admissible  as  part  of  the  res  gestse  of  main  fact, 
when.    593. 

Declarations  of  agents.    600. 

Declarations,  complaints  of  pain.    598. 

Declarations,  conductors,  engineers  and  other  employees.    599. 

Declarations,  employee  who  was  a  mere  spectator.     596,  603. 

Declarations,   employees,   to   impeach.    602. 

Improper  admission  of.    605. 

Declarations,  party  to  a  fight.    597. 

Declarations,   person   injured.    595. 

Declarations,  president  of  construction  company.     601. 

Declarations,  spectator,  by.    596,  603. 

Declarations,  trespasser,  by.    594. 

Declarations,  parts  of  res  gestae  of  an  investigation.     604. 

Employee,  testimony  of,  not  to  be  arbitrarily  disregarded.    81. 

Engine,  defective,   compared  with   others.    639. 

Engine,  particular  one  and  others  causing  fires.    107. 

Engineer,  expert,  when  he  may  prove  what  his  duties  were.    231. 

Examination    of   plaintiff   and   injured   person.    611. 

Excitement  under  which  an  act  is  done  may  be  proved,  when.  SOS. 

Expert  may  give  opinion,  when.    579. 

Expert,  mode  of  examining.    581. 

Expert  testimony,  books  and  information  derived  from  them.    588. 

Expert  testimony,  illustrations  of  the  doctrine.    583. 

Expert    testimony,    laying   the    foundation    for.    580. 

Expert  testimony,  scope  of  the  rule  allowing.    582,  583. 

Expert  testimony,  to  whom  the  rule  applies.    580. 

Expert,  who  is.    579. 

Failure  to  produce  employees  as  witnesses.    571,  572. 

Failure  tot  produce,  no  legal  duty  to  produce  witnesses.    57S. 

Failure  to  produce   evidence — the   rule   declared.    570. 

Failure  to  produce,  presumption  does  not  arise  when  defense  other- 
wise established.     572. 

Failure  to  produce,  presumption  may  be  rebutted.    570. 
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EYlDENCBr-continued. 

Failure  to  produce,  rule  not  applicable  to  case  of  personal  inju- 
ries,  when.    571. 

Good  health  a  relative  term.    670. 

Habit  as  to  a  stool  to  aid  in  alighting.    624. 

Habit   of   deceased   as   to   recklessness.    634. 

Habit  of  injured   person,   proof   of,   when   admissible.    632. 

Habit  of   negligence   at  particular   times   and   places.    631. 

Habit  of  pedestrians  in  crossing  street  in  front  of  dummies.     625. 

Habit  of  the  public  in  walking  at  the  place  where  the  injury  hap- 
pened.    98. 

Habit  to  act  recklessly,  when  not  relevant.    232. 

Hearsay,   no   probation   value.    569,   22. 

Hearsay,  as  to  age  and  place  of  birth.    635. 

Identifying  a   broken   axle.    643. 

Impeachment    of   witnesses.    610. 

In   without   objection,   court   should   charge    on.    564. 

Judicial   notice.    See   the  title. 

Length  of  trains,  proof  of  average  length  not  admissible.    041. 

Mortality  and  annuity  tables.    See  "Tables"  below. 

Negative  testimony,  what  is.     576. 

Negligence,  acts  of,  not  declared  on,  when  admissible.    606. 

New  trial  when  improper  admission  of  statements,  no  cause  for.  605. 

Opinion  as   to  stopping  a  car.    591. 

Opinion  of  witnesses  other  than  experts — rule   stated.    585. 

Opinion,    facrs    on   which    based,    stated.    586. 

Opinion,   facts   without   stating   them.    590. 

Opinion,  fact,  as   to  matters  of.    592. 

Opinion,  how  far  a  train  would  knock  a  man.     591. 

Opinion,  injured  person  may  not  give  as  to  permanency  of  his 
injuries.     587. 

Opinion   of   time   and   distance.    82,   83. 

Opinion,  plaintiffs  as  to  his   damages.     588,   589. 

Opinion,  plaintiff's,  as  to  loss  of  ability  to  labor.    589. 

Ordinances,  existence  of,  referred  to  the  jury.    626. 

Ordinances,   judge    should    construe.    628. 

Ordinances,  notice  of,  companies  and  employees  must  take.    630. 

Ordinances,  proved,  how.     627. 

Ordinances,    reasonableness,    how    determined.    629. 

Ownership   of  property   injured   by   fire,  must   be   shown.    108. 

Others   injured  at   same  place  in   same   way.    637. 

Pain,   complaints  of.    598. 

Pedestrians,  custom  in  crossing  street.    625. 

Physical    facts.     83,    586. 

Pleadings,  evidence  should  be  confined  to  the  issues  made  by.  283. 

Premises,  viewing  by  jury.     638,  488,  489. 

Positive  and  negative,  rule  and   illustrations.    575,   576. 

Positive    overcomes    consistent    circumstantial    testimony.     577. 

Positive  overcomes,  when  the  rule  does  not  apply.     575. 

Positive    testimony,    what   is.     576. 

Preponderance   defined.    573. 
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EVIDENCE— con/mtterf. 

Preponderance,    how   determined.    573. 

Presumption,  none  against  servant  sued  as  joint  tort  feasor.    68. 

Prudence  and  caution,  plainti£Ps  character  for.    633. 

Record  of  acquittal  of  defendant  inadmissible.    394. 

Relevant,  must  be  and  relate  to  and  bear  upon  the  issues  being 
tried.      282,   568,    569. 

Relevant,  that  different  theory  of  defense  was  formerly  relied  on, 
not.     569. 

Repairs  made  after  the  accident.    636. 

Reports  of  accidents.    642. 

Res   gestae.    See   "Declarations"   above. 

Res  gestae,  acts  of  negligence  not  declared  on,  as  part  of.    606. 

Res  gestae,  failure  to  observe  precautions  at  crossings,  part  of.     131. 

When   a  question  for  the   court.     593. 

Rules  of  the  company,  admissible.    235. 

Rules   of   railroad   commission   as   to   interstate   passage,   admissi- 
ble.    650. 

Rules  strictly  construed  against  the  company.    230. 

Rules   construed,    by   employees,    evidence   as    to.    230. 

Schedules,  who  presumed  to  know  them.    238. 

Speed  of  train  just  before  the  accident,  inadmissible.    640. 

Supposition    when    admissible.    160. 

Tables,  mortality  and  annuity,  admissible.    613. 

Tables,   charges   suggested  by   the   Supreme   Court.    618. 

Tables,  charges  that  should  not  be  omitted.    620. 

Tables,    consolidated,   and   method   of  using.    619. 

Tables,    decreased   capacity   to   earn   money,   judge    should   charge 
on.     620. 

Tables,   errors  in   charging  that   did   not   mislead.    621. 

Tables,  foundation  for  admission  must  be  laid.    614,  615. 

Tables,  proper  method  of  using.    411,  618. 

Tables,   the   tables.    617. 

Tables,  value  of  when  admitted.    410,  618. 

Ticket,   existence   of   shown    by   parol.    578. 

Ticket,  when  acceptance  of  estops  denial  of  agency.    644. 

Viewing  the  premises   by   the  jury.    638. 

Witnesses,   agent   competent.    651. 

Witnesses,    credibility   of.    609. 

Witnesses,    failing   to    produce.    570,    571,    572. 

Witnesses,   female,  compelling  to  come  into  court.    649. 

Witnesses,  impeachment  of.    610,   83,  84. 

Witnesses,  injured  person  incompetent  when  engineer  is  dead.  648. 

Witnesses,   legal   duty,   none   to  produce.    572. 

Witnesses,    waiver   of   privilege    of   silence    not   binding   at    subse- 
quent  trial.     647. 
EXCITEMENT. 

Under   which   an   act   is   done,  may  be   proved,  when.    202. 

EXPERIMENTS.     See  Evidence. 
Value    as    evidence.    85,    506. 
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EXTRAORDINARY  DILIGENCE.    Sec  Degrees  of  Care. 

FELLOW-SERVICE.     Sec  Master  and  Servant  and  Employees. 

FENCES. 

Companies  not  bound  to  fence  their  lines.    40,  89. 
Cuts  or  embankments,  not  bound  to  fence  along.    116. 

FIRES. 

Burden,  when   on   defendant    106. 

Engines,  evidence  as  to  others.    107. 

Engine,  evidence  as  to  the  particular.    107. 

Entire  defense  should  be  submitted  to  the  jury.    109. 

Evidence,   may   be   circumstantial     106. 

Evidence,  when  sufficient    106. 

Negligence   is   the   gist  of  liability.    106. 

Negligence,  presumed  when  fire  traced  to  the  engine.    106. 

Negligence  refers  to  condition  of  the  engine  or  its  management 

106. 
Ownership    of   the   property    injured   must    be    shown.     108. 
Wind,  when  an  intervening  proximate  cause.    106. 

FLAG-STATIONS. 

Stopping  at,  duty  of  each  party.    196. 

FOREIGN  ADMINISTRATOR. 

When  he  may  sue  in  this  State.    405,  518. 

FOREIGN  STATUTE. 

Amendment  setting  out    550. 
How  proved.     519. 

FRANCHISES. 

Joint  use  of  tracks  at  terminal  points  in  a  city.    47. 
Use  by  another  company.    46. 

FREIGHT-TRAINS. 

Commissioners'  rates  do  not  apply  to.    165. 

Conductor  assaults  a  trespasser  on.    100. 

Extraordinary  diligence  on,  carrier  is  bound  to  exercise.    147. 

Jerks,  jolts  and  jars,  on.    145,  146,  147. 

Mixed  trains,   passengers  on,   duty  of  each  party.    145. 

Passenger  entitled  to  such  security  as  that  mode  of  conveyance  is 

reasonably  expected  to  render.     146. 
When  they  should  stop.    198. 

FRIGHT.    See  Damages. 

FROG. 

Coupler's  foot  caught  in.  320. 
Projecting,  causes  injury.  246. 
Unblocked,   of   a   switch.    291. 

GARNISHMENT. 

Defendant  in  action  for  tort  not  subject  to  until  final  judgment  431. 
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GROSS  NEGLECT.    Sec  Degrees  of  Care, 
Definition.    5. 

HAMMER. 

Not   included   in   the   term   machinery.    68. 

HAND-CAR. 

Employee   injured   by.    268. 
Section-master   injured   by.    253. 

HIGHWAY.    See  Trespasser, 
Definition  of.    115,  465. 
Duty  to  persons  in.    350. 
How   created.    115,   465. 
When  cars  block  it    93. 

HOMICIDE. 

Acquittal  of  defendant,  record  not  admissible.    394. 

Action  for  husband  or  parent's  death  survives,  to  whom.     358. 

Action,  right  of,  conferred.    358. 

Action  for  wife's  death,  survives  to  whom.    358. 

Administrator,  when  right  of  action  does  not  survive  to.    399. 

Administrator,  under  foreign  statute,  suit  by.    405,  418. 

Agent,  when  company  liable  for  homicide  by.    372. 

Announcement  of  stations  and  to  get  off,  difference  between.    391. 

Bridge,  knocked  from  a  car  by.    378. 

Child  in  chain  gang.    416. 

Child,  mother's   action   for   death   of  not  barred   by  father's   suit 

for  services.     398. 
Child,  when  mother  or  father  may  sue  for  death  of.    358,  399. 
Children,  may  sue   for  death  of  mother,  when.    395. 
Children,  number  of  minor,  not  in  issue.    365. 
Code    sections    giving   right    of    action.    358. 
Conduct  of  deceased  considered  as  if  he  was  plaintiff     363,  366, 

384,   403. 
Conductor,  not  to  couple  cars  except  in  emergency.    380. 
Conspirators    causing    death.    393. 
Construction   of   former   statutes.    360. 

Construction   of  statute— child's   suit  for  mother's   death.    395. 
Contributions  by  the  child  at  the  time  of  the  injury.  400,  401,  402. 
Contributory  negligence,  doctrine  not  applicable  to  employee.  374. 
Criminal,  not  necessary  that  wrongful  act  should  be.    274. 
Damages,  measure   of,  under  present  law.    359,   409,  410,  411. 
Damages,  measure  of,  under  prior  laws.    407,  408. 
Damages,   pecuniary   estimate   alone.    406. 
Danger  signal,  employee  failed  to  display.    875. 
Deaf  man  killed  on  a  pathway.    367. 
Death,  cause  of,  question  for  the  jury.    387. 
Debt  of  deceased,  recovery  not  subject  to.    358. 
Deceased  conduct  of,  considered  as  if  he  was  plaintiff.    863,  384, 

366,   374,   634. 
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HOI/LICIDE— continued. 

Deceased,  his  negligence  a  question  for  the  jury.    373. 

Deceased    left    no    estate    inadmissible.    365. 

Deceased,  negligence  of,  defeats  recovery.     396,  366,  367,  368. 

Deceased,  recklessness  of.    634. 

Deceased    wife,    negligence    of,    defeats    recovery.    397. 

Declining  years,  to  be  considered.    410. 

Defenses,  all  allowed  that  could  have  been  made  if  deceased  had 

sued.    363. 
Defenses,   and   liability   of   the   company.    392. 
Defenses,  and  what  the  company  may  make.    392,  396. 
Definition   of  terms.    358. 

Dependence  and  contribution  at  the  time  of  the  injury.    400,  401,  402. 
Dependent,  in  whole  or  in  part,  when  mother  is,  she  may  sue.    401, 

402. 
Depot-agent  kills  customer  at  his  office  and  company  liable.  372. 
Due  diligence  by  the  company  shown  here.    388. 
Duty,  employee  killed  when  not  on,  and  damages  apportioned.   383. 
Emergency,  conductor  may  couple  cars  in,  when.    383. 
Emergency,  when  engineer  should  jump  from  his  engine.    379. 
Emergency,  pressing,  whether  it  exists  is  for  the  jury.    380. 
Employee  must  have  been  free  from  fault    374. 
Employee,  when  at  fault  by  being  out  of  his  place.    380. 
Engineer,  when   he   should  jump   from  his  engine  in   case   of  an 

emergency.     379. 
Family,  more  prosperous  condition,  immaterial.    365. 
FaCmily  resided  together  and  mutually  dependent.    401. 
Father,  when  he  may  sue  for  death  of  child.    399,  358. 
Fireman    killed   by   pipe    of   water-tank.    380. 
Full  value   of  life  of  deceased  is  the  measure.    358. 
Husband,  may  recover  for  wife's  death.    358. 
Husband,  widow  may  recover  for  death  of.    358. 
Husband.    See   "Widow"  below. 
Illegal   transaction,   engaged   in,   no  recovery.    390^ 
Illustrations  of  principles.    401,  402. 

Insane  agent,  when  company  is  liable  for  his  acts.    371. 
Jump,  engineer,  when  he  should  from  his  engine.    379. 
Jurisdiction  of  action  against  depot-agent  for.    34. 
Jury,  questions  that  should  go  to.    373,  387. 
Killing  must  have  been  wrongful.    3^2, 
Life,   full  value   of  without  deduction   for  expenses.    358. 
Life,  no  invariable  rule  for  estimating  value  of.    410. 
Life,  value  of,  how  shown  and  what  may  be  considered.    410,  411. 
Master  and  servant,  when  relation  must  be  shown.     389. 
Measure   of   recovery.    358. 
Mental  conviction,  degree  of  required.    361. 
Mother's  action  not  bound  by  father's  suit  for  services.    398. 
Mother,  children  may  sue  for  death  of,  when.    395. 
Mother,  when  she  may  sue  for  death  of  child.    358,  398,  399. 
Moving   train,    boarding.    382. 
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HOUICIDE— continued. 

Negligence  of  deceased  defeats  recovery.  363,  384,  396,  397,  366, 
367,    368,    403,    366. 

Occupation  in  which  deceased  never  engaged,  proof  of  value  of 
services  in,  improper.    410. 

Ordinance,  violation  of,  negligence  per  se.    385. 

Ordinary  care,  if  it  would  have  saved  deceased,  no  recovery.  863, 
366,   367,   368. 

Ordinary  care   shown.    388. 

Out  of  his  place  and  at  fault.    380,  403. 

Parent,  meaning  of  in  the  statute.    395. 

Passway,  killed  at  place  used  by  public  as.    367. 

Place,  out  of  and  at  fault.    380,  403. 

Presumption  arises  when,  where  employee  is  killed.    374. 

Presumption,   not   rebutted.    370. 

Presumption,  relied  on  and  rebutted.  369. 

Rebuttal,   testimony  in,   to   meet   defense.    374. 

Recovery  for,  laws  giving  the  right  of.    357,  358,  359,  360,  399. 

Rescuing   another.    381. 

Residence   does   not  affect  the   right.    404. 

Restatement    of   sections.    358. 

Rules,  engineer  running  in  violation  of.    376. 

Self-defense,  killing  in.    362. 

Signals,  contradictory,  when   given,   engineer  should  stop.    877. 

Stations,  announcement  of.    391. 

Statute  giving  right  to  recover,  strictly  construed.    359. 

Statutes,  former,  givmg  the  right  to  recover  for.    357. 

Tables,   mortality   and   annuity,   value   of.    410. 

Tracks  of  different  companies  used.    386. 

Trains,    whether    caused    by    or    otherwise,    liable.    372. 

Trestle,  deceased  negligently  on  and  no  recovery.    368,  896. 

Track,  walking  on  at  night,  ordinary  care  will  generally  save  from 
injury.     366. 

Value  of  the  life  of  deceased.    359,  409,  410,  411. 

Widow,  burden  on  to  show  husband  faultless  or  company  negli- 
gent.    374. 

Widow  has  right  of  action  only  when  husband  would  have  had.  863. 

Widow   may  recover   for   husband's   death.    358. 

Widow,  recovery  held  subject  to  law  of  descents.    358. 

Widow,  right  vests  at  death  of  husband.    364. 

Widow,  that  she  worked  in  the  field,  immaterial.    365. 

Wife's    death,    joint    suit    required,    when.    358. 

Wife's  negligence,  defeats  recovery.    397. 

Wrongful,  killing  must  have  been.    362. 

IMPUTABLE  NEGLIGENCE. 

Infant,  in  suit  by,  fault  of  parent  not  imputable  to  the  child.    12. 
When  negligence  of  one  person  is  imputed  to  another.    12. 

INDEPENDENT  CONTRACTOR. 

Employer,  when   liable  for  acts   of.    439. 
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INDEPENDENT  CONTRACTOR— c^/mn/rf. 
Exhaustive,  §  4415,  is.    440. 
Independent  employment    441. 
Ordinance  disregarded  by,  employer  liable.    442. 
Railroad  company,  when  liable  for  acts  of.    441. 
Statutory,  when  obligation  is,  employer  liable.    442. 
Street,  unnecessary  obstruction  of,  causes  injury.    441. 

INFANCY.    See  Chadren, 

INSPECTION.    See  Master  and  Servant, 

Employee  should  have  time  to  inspect  tools.    309. 
Train-hand,  skill  as  to.    309. 

INTEREST  AS  DAMAGES.    See  Damages. 

INTOXICATION  OF  PLAINTIFF. 

When  it  does  not  affect  his  right  to  recover.    209. 

INTRODUCTORY. 

To  Code  sections.    37. 

Dominion   over   right  of  way.    87. 

JERKS,  JOLTS  AND  JARS. 

Alighting  from  a  street-car.    338,  339. 

Alighting  from  a  train.    100,   199. 

Freight-trains.    146. 

Gravel-train.    318. 

May  occur  until  train  is  stopped.    199. 

Mixed  trains,  duty  and  liability  of  the  company.    145. 

Unusual  and  unnecessary.    339. 

Violent  and  unusual,  passenger  injured  by.    532,  533. 

JUDGE. 

Admitted   propositions   not   submitted   as   issuable.    561. 

Charge,   scope   of.    207. 

Contention  and  law  applicable  should  be  stated.    41. 

Issues,   how  submitted.    41,   561. 

Issues  made  by  pleadings  and  proof  submitted.    561. 

Negligence  per  se,  charge  as  to.    18,  125,  131,  132,  385. 

Province,  when  on  certiorari.    27. 

Province,  when  question  of  negligence  is  before  the  jury.     17,  2^ 

25,    26,    27. 
Province   when   question   is   on   demurrer.    17. 
Province  when  question  is  on  motion  for«new  trial.    17,  28. 
Province  when  question  is  on  motion  for  nonsuit.    17,  19,  20,  21,  22. 
Rules  as  to  charge.     25,  26. 
Should   adhere   to   Code   definition.    8. 
Should  give  specific  charge  as  to  distinct  matter.    90. 
When  he  should  instruct  as  to  avoiding  consequences  of  defend* 

ant's  negligence.    73. 
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JUDICIAL   NOTICE. 

Courts  will  take  of  a  fact  within  common  experience  and  knowl- 
edge.   415. 
Public  laws.     519. 

Railway  companies  as  common  carriers.    50. 
Social   Status.    188. 
That  child  under  two  years  could  not  render  service.    415. 

JUMPING  FROM  A  TRAIN.    See  Alighting  from  the  Train, 
Emotions,   allowance   made   for.    229. 
Employee,  when  collision  is  impending.    228. 
Engineer,  when   he   should  jump.    379. 
Excitement,    under.    202. 
Fireman,  to  avoid  collision.    249. 
Imminent    danger,    under    circumstances    of.    228. 
Imminent  danger,  defendant's   negligence  causes.    228. 
Jury,  whether  it  is  negligence  is  for  the.    26 
Minor,   under   conductor's    orders.    419. 
Moving   train.    75,    199. 

Not   necessarily,   as   matter   of  law,    negligence.    75. 
Pay-train.    200. 

Street-car,  jumping  from.    343. 

Under  orders  or  with   concurrence   of  conductor.    200,  419. 
When    negligence    that    defeats    recovery.    199. 

JURISDICTION.     See  Railway  Companies  and  Venue, 

JURY. 

Arithmetic,  may  apply   their  knowledge   of.    612. 
Determine    whether    injured    person    could     have     avoided    conse- 
quences.    76. 
Determine  whether  presumption  is  rebutted.    79. 
How   they  determine  what  a   prudent  man  would   do.    4. 
When  exclusive  judges  of  question  of  negligence.     24,  25,  26,  27. 

JUSTIFICATION.     See  Pleadings, 

KICKING   A    CAR. 
Negligence  in.    524. 

LANDLORD'S  LIABILITY. 

Defects  in  construction  of  rented  premises,  when  liable  for.  444. 

Defects,  not  liable  unless  he  knew  or  should  have  known  of.  445. 

Examining  and  repairing,  duty  as  to.    445,  446. 

Negligent,  whether,  in  failing  to  make  repairs,  is  for  the  jury.  540. 

Notice  of  defect,  landlord  is  entitled  to.    446. 

Presumption  is  that  premises  are  in   suitable  condition.    446. 

Repair,  when  liable  for  failure  to  keep  premises  in.    444,  445. 

Repairing  and  examining,  duty  as  to.    445,  446. 

Repairs,  when   tenant  liable.    445. 

Tenant   injured  while   steps   were   being   repaired.    446. 

Tenant,  ordinary  care  required  of  in  use  of  premises.    446. 
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Tenant,  negligent  or  illegal  use  by,    when  landlord  not  liable  for. 

444. 
Tenant,  actions  by.    446,  540. 
Tenants  visitor,  wben  liable  to.    445. 

LESSEES  OF  RAILROADS. 

Common  carriers,  when  they  are.    60. 

Liability  of.    48. 

Made  a  body  corporate.    54. 

Owner  in  possession,  no  presumption  of  a  lease.    40. 

Venue  of  actions  against.    30. 

When   neither   company   loses   its   identity.    51. 

LEX  FORI. 

Controls  as  to  procedure.    654. 

LICENSEES. 

Duty  that  the  company  owes  to  them.    87. 
Express  consent  as  to  thoroughfare  under  cars.    101.  * 
Express  license  to  cross  tracks  in  railroad  yard.    101. 
Expulsion,  what  force  may  be  used  to  effect.    101. 
Implied,  when   license   may  be.    101. 
Implied  license  is  revocable.    101. 
Ordinary   care,   they  must   exercise.    101. 
Servant  of  the  company,  licensee  is  not.    101. 
Stone  on   right  of  way  casually  dislodged.    101. 
Supplying    passengers    with    lunches.    101. 
Unguarded  hole  in  right  of  way.    101. 
Who  are.    87,  98. 

LOOK  AND  LISTEN.    See  Street  RaUways. 

Duty  as  to,  before  stepping  upon  a  railroad-track.    4,  90. 
Negligence  per  se,  when  not    90. 

LOOKING  OUT  FOR  OBSTACLES  ON  THE  TRACK. 
Duty  of  the  company,  as  to.    85,  98. 
Should  be  such  as  may  be  reasonably  necessary  at  time  and  place. 

60. 
Street-car  conductor's  duty  as  to.    360. 
When  there  is  cause  for  apprehension.    87,  98. 

LUNATICS. 

As  passengers.    183. 
Insane  agent.    371. 

MACHINERY.     See  Master  and  Servant. 
Hammer  not  included  in  the  term.    68. 

MALPRACTICE   OF  SURGERY  AND   MEDICINE. 
Action,  right  of,  conferred.    443. 
Burden   on   plaintiff.    443. 
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MALPRACTICE  OF  SURGERY  AND  MEDICINE— c(?n/mi#^d. 
Judgment,   error  in,  when   not  responsible   for.    443. 
Parent  mast  allege  pecuniary  damage,  when.    414. 
Parties  and  pleading.    443. 
Reasonable  degree  of  care  and  skill  required.    443. 

MASTER  AND  SERVANT. 

Accident,  pure,  no  cause  of  action  arises  from.    11,  322,  326. 

Adult,  warning,  duty  of  master.    299. 

Assurances  that  danger  shall  be  removed,  employee  acts  under. 
277. 

Alter  ego,  chain-gang  boss  is.    274. 

Blasting,   injured  in.    317. 

Burden  not  carried  by  simply  showing  due  care  on  servant's  part 
324. 

Burden  on  servant  to  show  that  master  knew,  or  should  have 
known,  of  the   defects.    302. 

Burden  on  the  servant  to  show  that  master's  negligence  caused 
his  injury.       14,  324,  325. 

Burden  on  servant  to  show  that  master  was  negligent  in  furnish- 
ing him   with  a   defective   hammer.    68. 

Burden  on  servant  to  show  that  there  was  negligence  in  selecting, 
and  knowledge  of  incompetency,  or  its  equivalent.    283. 

Burden  on  servant  to  show  that  there  was  negligence  in  perform- 
ance of  defendant's  legal  duty  to  him.    283. 

Car,  unsafe,  when  company  is  liable  for.    287. 

Casualty,  pure,  no  cause  of  action  arises  from.    11,  322,  326. 

Casualty,  reasonably  to  be  anticipated  as  natural  incident  embraced 
in  risk.    311. 

Chain-gang  boss  is   alter  ego  of  his   employer.    274. 

Changes  from  wear  and  tear.    285. 

Child,  as  to,  master  is  bound  to  higher  degree  of  care.    329. 

Child,  must  use  due  care  according  to  its  age  and  capacity.  7, 
8,  9,  10,  30,  301. 

Child,  when  master's  exemption  from  liability  for  act  of  coem- 
ployee  does  not  apply.    329. 

Coemployee,  master  not  liable  for  negligence  of.    273. 

Clinker,   injured   by   stepping  on.    322. 

Collision  brake  applied  to  prevent,  causes  injury.    331. 

Compulsory   service,   relation    does   not   exist   in.    274. 

Condition  of  tool,  should  have  time  to  ascertain.    309. 

Contracts    exempting   master    from   liability,    when    void.    332. 

Convict,  rule  as  to  going  into  a  dangerous  place,  not  applicable  to. 
305. 

Coupler's  foot  caught  in  a  frog.    320. 

Danger,  employee  acts  under  assurances  that  it  shall  be  removed. 
277. 

Danger,  going  into  knowingly  and  without  objection,  no  recov- 
ery.    304,  305. 

Dangerous  machine,  duty  of  one  who  sets  it  up.     280. 
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Dangerous  machine,  servant  must  exercise  due  care  while  working 

with  it     324. 
Dangerous  situation,  duty  to  servant  in,  when  master  is  free  from 

fault     328. 
Dark,  working  in,   servant  bears  risk  of  danger  he  should   have 

known   of  in   daylight.    324. 
Degre*  of  care  required  of  servant.    330. 
Degree  of  master's  care  measured  by  nature  of  business  and  risk. 

Defect,   character   of,   may   show   master's   knowledge.    303. 

Defect,  lament,  that  injury  results  from,  raises  no  presumption.  302. 

Defect,  servant  knew  of  and  made  no  complaint,  no  recovery.    325. 

Defective  tooL  machinery,  or  appliances,  knowingly  usini^,  no  re- 
covery.    304,   305,   S06. 

Defective  tool,  mere  fact  that  it  proves  defective  not  enough.  302. 

Defective  tool,  used  under  order  of  superior  employee,  no  recov- 
ery.    308. 

Draw-bar    defective,    when    jury    might    infer    it    was.     288. 

Duty,  servant  not  on  when  injured,  and  may  recover.  383. 

Duties,  when   servant's   act   is   within   scope   of.    438. 

Elevitcr   floor,    hole   in,   and    shaft.    296. 

Elevator-shaft,  falling  in.    324. 

Emergency,  degree  of  diligence   in.    331. 

Employment,  act  outside  of  scope  of.    307. 

Employment,   when    servant's   act   is   within    scope    of.    438. 

Employers  liability  law.    216. 

Fellow  servant,  negligence  of,  is  a  risk  assumed  by  employee. 
31t,   274,   273. 

Fellow  servants,  rule  for  determining  who  are.  274,  275,  276, 
277,    304. 

Fellow  service,  test  of.    275. 

Flake  from  swage  injures  employee  who  was  out  of  his  place.    321. 

Frog,  coupler's  foot  caught  in.    320. 

Frog  of  switch  unblocked.    291. 

Hammer  with  latent   defect.    68,  302. 

Incompetency,  burden  on  plaintiff  to   show  it.    283. 

Incompetency,  master's  knowledge  must  be  shown.    283. 

Incompetent  servant,  knowingly  co-operating  with.    284. 

Inexperienced  persons,   warning.    300,  301. 

Inspection  absolute  duty  of  master.    283,  313. 

Inspection,   employee   must   have   time   for.    309. 

Inspection,   train-hand's   skill   as  to.    309. 

Inspection,  if  by  proper,  defect  could  have  been  discovered,  mas- 
ter liable.    303. 

Inspection,  when  servant  assumes  risk  of  inspection.    313. 

Instruction,  when  no  presumption  that  minor  needs.    300. 

Insufficient    help,    knowingly    co-operating    with.    325. 

Jerk  of  a   gravel-train.    318. 

Jury,  questions  that  should  have  gone  to.    306. 
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Jury  determine  what  risks  are  incident  to  the  service.    312. 
Knov/ledgc   of  master,  burden  on   servant.     303,  303. 
Knowledge   of   master   greater   than   servants.    285. 
Knowingly  co-operating  with  incompetent  servant.     284. 
Knowingly   using  defective   tools   or  appliances,   can   not   recover. 

304,  305,  308. 
Ladder,  defective,  and  no  right  to  recover.    297. 
Lamp  goes   out,  presumption  not  raised.    298. 
Legal  objection,  master  can  not  shift  it  upon  employee.     277. 
Lessor  not  liable  to  servant  of  lessee.    280. 
Machine,   when   servant's   duty  to   observe   characteristics   in   con- 

struct^'cn  and  working.    324. 
Machinery,  duty  of  master  in  furnishing.    285,  286. 
Machinery,   hammer   not  included  in   the   term.    58. 
Machinery,  knowingly  using  defective,  can  not  recover.  304,  305,  308. 
Machinery,  master's  knowledge  of  defects  must  be  shown.    302. 
Machinery  out  of  repair,  risk  in   repairing  assumed.    313. 
Machinery,  use  not  intended  by  the  master,  no  recovery.    327. 
Minor,  warning  of  danger.    300,   301. 

Minor,  when  no  presumption  that  he  needs  no  instruction.    300. 
Mistake   in  judgment  by   competent   employee.    283. 
Moving  train,  attempting  to  get  on.    382. 
Nature,  laws  of,  applicable  to  the  subject,  servant  bound  to  take 

notice  of.    311. 
Negligence,  connecting  the  master  with  the  injury,  there  must  be. 

302,  324,  381. 
Negligence   of   coemployee,   master   not   liable   for.    273. 
Negligence  of  deceased  contributed     to  the  injury  and  no  recov- 
ery.   384. 
Negligence  of  master,  when  injury  would  not  happen  without.    285. 
Not  on  duty  when  injured,  and  may  recover.    383. 
Out  of  his  place,  when  he  might  and  ought  to  have  been  in  it, 

no   recovery.    321,   380. 
Painful  situation,  releasing  from,  duty  of  master  as  to.    328. 
Powder,  more  hazardous,   causes   explosion  and  injury.    295. 
Presumption  is  that  appliances  were  not  defective.     302,  324. 
Presumption  is  that  master  did  not  know  of  defects.  302,  324. 
Presumption  is  that  master  has  done  his  duty.    302,  324. 
Presumption  is  that  master  has  knowledge,  when.    277. 
Presumption,  none  in  favor  of  servant,  when.    68. 
Protecting  servant  while  conducting  the  work,  master's   duty,   as 

to.     277. 
Relation  of,  must  first  be  established.    437. 
Relation,  some  act  of  master  necessary  to  create.    280. 
Relation,  the  test  whether  it  exists.    62,  280. 
Relation,  when  it  does  not  exist.    280. 
Relation,  when  it  must  be  shown.    389. 
Repairing  machinery,  risk  assumed  in.    313. 
Rescuing  another  when   defendant  not  negligent.    381. 
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Reservoir  of  soap-manufacturer  unguarded.    294. 

Risks,  agreement  to  assume  applies  when  running  over  another 
road.    328. 

Risks,  all  ordinary,  assumed  by  servant    310,  311. 

Risks,  blasting,  injured  in.    317. 

Risks,  casualty  or  ordinary  risk,  no  cause  of  action  arises  from. 
11,  326. 

Risks,  casualty  reasonably  to  be  anticipated  as  a  natural  incident 
to  the  service  embraced.    311. 

Risks,   clinker,   stepping  on.    322. 

Risks,  coemployee's  neligence  which  he  is  not  bound  to  anticipate, 
not  embraced.     311. 

Risks,  coupler's  foot  caught  in  a  frog.    320. 

Risks,  dark,  working  in  the,  servant  bears  risk  of  danger  he  should 
have  known  of  in  daylight.    324. 

Risks,  fellow  servant's  negligence  is  incident  of  the  service  and  is 
assumed.     11,  274. 

Risks,  flake  from  a  swage  causes  injury.    321. 

Risks,  jerk  of  a  gravel-train.    318. 

Risks,  jury  determine  what  are  incident  to  the  service.    312. 

Risks,  not  asstuned  when  servant  acts  under  assurances  that  the 
danger  will  be  removed.       277. 

Risks  of  employment,   duty  of  each.    310. 

Risks,  ore  turned  under  his  foot.    323. 

Risks,  repairing  machinery,  risk  assumed  in.    313. 

Risks,  unblocked  frog,  foot  caught  in.    320. 

Risks,  unusual  increase  of  speed  on  a  dangerous  track.    SIS. 

Safe  place  to  work,  duty  of  master  to  furnish.    293. 

Selecting   servant,   duty  of  master.    281. 

Selecting  servant,  negligence  in,  not  shown  by  mere  proof  of  in- 
competency.   283. 

Selecting   servant,   negligence   in,   waived,   when.    284. 

Selecting  servant,  rule  as  to  master's  duty  given  only  when  in 
issue    by   the    pleadings.    282. 

Selecting  servant,  t^st  is,  was  master  at  fault    283. 

Selecting  servant,  what  must  be  shown  to  make  master  liable.    283. 

Selecting  servant,  master's  liability  is  for  failure  of  duty  in  se- 
lecting and  not  for  negligence  of  coemployee.    283. 

Servant  bound  to  exercise  his  own  skill  and  diligence  to  protect 
himself.     310,   330. 

Servant  fails  to  inspect.    297. 

Servant  knew  of  defects  and  made   no   complaint    325. 

Servant  may  recover  when  faultless,  acting  under  orders  and  not 
connected    with   negligent   one.    329. 

Servant   of   another    company   injured.    315. 

Servant  of  the  master  sued,  injured  person  must  be.    315. 

Servant,  when  one  is.    62. 

Shuttle  with  defective  guard.    289. 

Spark-arrester,  not   supplied.    290. 
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Speed,   unusual   increase   of»  on   unsafe   track.    319. 

Stove,  unsecured  fastening.    292. 

Sufficient  number  of  servants   must  be   furnished.    277. 

Tool,  employee  should  have  time  to  inspect    309. 

Tool,   improper,  voluntarily  selected  by  employee.    314. 

Tracks  of  different  companies  used.    385. 

Train-hand  falls  from  train.    316. 

Trespass  by  servant.    See  Torts  by  Wife,  Child,  or  Servant 

Vice-principal,   conductor  is,  when  in   control  of  train.    277. 

Vice-principal  defined.    279. 

Vice-principal,  engineer,  when   he  is.    277. 

Vice-principal,  when   giving  an   order  is   negligence.    279. 

Vice-principal,  when  one  is.    274,  276,  277,  278,  279,  329. 

Vicious  horse,   harness   for,  negligence  as   to.    287. 

Voluntary  act  outside  of  scope  of  employment    307. 

Volunteer,  when  he  can  not  recover.    280. 

Volunteer,  one  who  has  interest  in  common  in  the  business  to  be 

transacted,   is   not    280. 
Warning  adults,  master's   duty.    299. 

Warning,  dangers  incident  to  employment,  master's  duty.    310. 
Warning  inexperienced   persons.    300,   301. 
Warning  minors.    300,   301. 

Warning,  presumption  that  minor  needs  none,  when.    800. 
Warning,  when  it  is  sufficient.  301. 
Warning,  when  obligation  to    give  does    not    necessarily    follow. 

300,  301. 
Wear  and  tear,  changes  from,  servant  should  notice.    285. 
Work,  safe  place  for,  must  be  furnished.    298. 

MORTALITY  AND  ANNUITY  TABLES.     See  Evidence. 

MUNICIPAL  CORPORATIONS. 

Arrest,  illegal  by  officers,  not  liable  for.    475. 

Assault  and  battery  by  quasi-policeman,  not  liable  for.    476. 

Bridges,  when  liable  for  defects  in.    481. 

Claims  to  be  presented  before  suit    506. 

Construction  and  repairing,  negligence  in.    487. 

Convicts,  injuries  to,  not  liable  for.    477. 

Diligence,  rule  as  to  condition  of  streets.    482. 

Discretionary  acts,  not  liable  for.     469,  470,  471. 

Failure  to  light  highway.    470. 

Failure  to  repair  when  others  cause  danger.    488. 

Failure  to  shun  consequences  of  defendant's  negligence.    485,  486. 

Functions  not  performed  beyond  limits  of  the  State,  or  corporate 

limits,  479. 
Governmental  powers,  immunity  as  to.    478. 
Health  department,  duties  pertaining  to.    474. 
Highways,  failure  to  light.    470. 

Immunity,  in  the  exercise  of  their  powers,  when  they  have.    473. 
Injuries,  when  liable  for,  caused  by  defects  in  streets.    481. 
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Legislative   and  judicial  powers,   not  liable  for   failure  to  perform. 

472,  478. 
Liability,  to  what  it  extends.    472. 
Light  highways,  when  not  liable  for  failure  to.    470. 
Market,  to  keep  in  order  is  private  duty.    480. 
Ministerial  duties,  liable  as  to.    472,  480. 
Must  use  their  own  property  so  as  not  to  hurt  others.    48a 
Negligence  in  constructing  and  repairing.   487. 
Negligence  in  exercising  powers,  liable  for.    471. 
Negligence  in  failure  to  repair  when  danger  caused  by  others.    488. 
Negligence,  no  presumption  of.     483. 
Negligence  the  test  of  liability.    483. 

Negligence  that  plaintiff  could  shun,  goes  for  nothing.    485,  486. 
Notice.    487,  493. 

Notice  of  defects.     487,  489,  490,  491,  495,  497,  498,  499,  500,  504. 
Notice  of  defects,  not  necessary,  when.    487. 
Ordinary  diligence,  plaintiflE  must  exercise  toward  consequences  of 

defendant's  negligence.    485,  480. 
Ordinary  diligence  required  of  both  parties.    484. 
Police  officers,  not  liable  for  illegal  arrest  by.    475. 
Powers,  discretionary.    469. 
Powers,  immunity  in  the  exercise  of.    473. 
Powers,  legislative  and  judicial.    478. 
Powers,  negligent  exercise  of.    471. 

Powers,  public  and  private  defined  and  distinguished.     473. 
Presumption  of  negligence,  none.  483. 
Quarry,  rock,  operating,  a  ministerial  act.    480. 
Remedy  over,  against  wrong-doer.    506. 
Sewers,  when  liable  for  defects  in.    481,  538. 
Sidewalks,  awnings.    493. 
Sidewalks,  bridges  on.    490. 
Sidewalks,  cellar-doors.    489. 
Sidewalks,  cotton-bales  on.    496. 
Sidewalks,  excavation  in.    495. 
Sidewalks,  falling  wall.    494. 
Sidewalks,   hole  in.    491. 
Sidewalks,  lumber  projecting  over.    479. 
Sidewalks,  roots  of  a  tree.    492. 
Sidewalks,  when  liable  for  defects  in.    481,  488. 
Streets,  rule  of  diligence  as  to  the  condition  of.    482. 
Streets,  when  liable  for  defects  in.    481. 
Streets,  bridges  on,  liability  for.    498. 
Streets,  gullies  in.    499. 

Streets,  material  used  by  property-owner.    504. 
Streets,  obstruction  by  fire  company.    505. 
Streets,  open  sewer,  sub-contractor.    500. 
Streets,  railroad  cut  in.    503. 
Streets,  steps  joining  at  a  railroad.    502. 
Streets,  water  plug  in.    501. 
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MUNICIPAL  ORDINANCES.    See  Evidence. 
Construe,  judge  should.    628. 

Employee  may  assume   other  employees  will  observe.    237. 
Existence  of,  referred  to  the  jury.    626. 
Negligence  per  se,  when  violation  of  is.    17,  18,  131,  385. 
Notice  of,  company  and  employees  must  take.    630. 
Proved,  how.    627. 

Reasonableness,  how  determined.    629. 
Res  Gestae,  when  part  of.    606. 

NEGLIGENCE.  See  Imputable  Negligence;  Nonsuit,  Presumptions,  Con- 
tributory Negligence,  Presumption  of  Negligence, 

Actionable,  none  in  absence  of  legal  duty.    13,  428. 

Beginning  after  injury  began.    246. 

Burden  of  proving  a  duty  is  on  the  plaintiff.    64. 

Charge,  proper,  when  negligence  in  several  particulars  is  al- 
leged.   522. 

Charge,  judge  should  not,  that  certain  entunerated  facts  consti- 
tute.   25,  26,  27. 

Circumstances,  injury  may  be  shown  by.    67. 

Consequences  of  another's,  must  be  avoided.    73,  29,  38,  74,  75. 

Contract  of  passenger  waiving,  void.    147. 

Contribute  to  the  injury,  act  in  proof,  must    213. 

Contributory,  first  announcement  of.    37. 

Customary,  no  difference  that  it  had  become.    248. 

Defendant's.     See  Defendanfs  Negligence. 

Defendant's,  plaintiff  must  exercise  ordinary  care  to  shun  conse- 
quences of.    485,  486. 

Definition — no  duty,  no  negligence.    13,  61,    64,    122. 

Duty,  legal,  as  t^sale  of  drugs  and  cartridges.    428,  429. 

Duty,  legal,  burden  of  proving  is  on  the  plaintiff.    64. 

I^ty,  legal,  exists  from  implication  of  law.    428. 

Duty,  legal,  exists  in  all  cases  to  use  proper  care.    42$. 

Duty,  legal,  in  absence  of,  no  actionable  negligence.    13,  428. 

Duty,  legal,  to  avoid  acts  in  their  nature  dangerous  to  others.    428. 

Employers  should  show  what  they  did.    83. 

Excuse,  rarity  of  injury,  does  not.    144. 

Fact,  is  a  question  of.    24,  76. 

Fence  track,  failure  to  is  not.    89. 

Fires,  as  to,  must  be  shown.    106. 

Habitual  at  particular  times  and  places.    631. 

Imputable,  when.    12. 

Intentional  wrong  doing,  not  weighed  against.    S7. 

Judge  and  jury,  respective  provinces  of.    17. 

Jury,  when  question  of,  exclusively  for.    24,  76. 

Meaning  of  term  in  the  statute.    205. 

Must  be  an  act  for  which  negligent  employee  himself  would  be  lia- 
ble.   68. 

Must  be  immediate  cause  of  the  injury.    68. 

Must  be  negligence  as  between  plaintiff  and  the  company.  18,  61, 
64,  122,  131. 
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NEGLIGENCE— co»/f»u/J. 

Must  exist  or  there  is  no  liability.    13,  63,  81. 
Negligent  person  bound  to  anticipate  negligence  in  others.    74. 
New  trial,  when  before  the  court  on  motion  for.    17,  28. 
'Nonsuit,  how  considered  when  on  motion  for.    19,  20,  21,  22. 
Of  another,  must  be  avoided,  when.    29,  73,  74,  75. 
Ordinary  care,  it  must  be  a  failure  to  exercise.    87. 
Peril,  person  put  in  by  company.    78. 
Per  se,  an  act  is,  when.    18,  125,  131,  132,  385. 
Per  se,  boarding  street-car  in  act  of  stopping,  is  not    336. 
Per  se,  when  violation  of  ordinance  is,  relatively  to  an  employee. 

385. 
Plainti£Ps  habits.    632. 

Plaintiff's  negligence.     See  Plaintiff's  Diligence. 
PlaintifiPs  negligence,  when  it  will  not  bar  lecovery.    205. 
Platform,  defect  in.    68. 
Presumption  arises,  in  whose  favor.    68. 
Presumption  arises  when  injury  is  shown.    67,  148. 
Presumption,  may  be  rebutted  by  any  testimony  in  the  case.    141. 
Presumption,  none  that  injury  was  inflicted.    67. 
Prestmiption,  what  must  appear  to  rebut.    149. 
Presumption  that  company  did  not  know  how  accident  occurred 

not  sufficient  to  rebut.     149. 
Proximate  cause.    See  that  title. 
Proximate  cause  of  the  injury,  must  be.    14. 
Proximate  cause,  breach  of  duty  to  plaintiff  must  be.      14,  15,  16, 

66,  133. 
Relatively  to  person  injured,  must  be.    13,  61,  64,  122,  131. 
Stop  and  listen,  where  not  per  se,  negligence.    90. 
Waiving  passenger's,  contract  void.    147. 
When  the  court  may  instruct  the  jury  that  an  act  is  negligence.    18. 

NEW  TRIAL. 

When  question  of  negligence  is  before  court  on  motion  for.    17,  28. 

NIGHT  WATCHMAN. 

Injured  by  a  moving  car.    252. 

NOISES. 

In  a  city,  town  or  village.    110. 
Right  and  duty  as  to  making.    110. 

NONSUIT. 

Goes  to  the  whole  case.    23. 

Judgment  in  nature  of.    562. 

Tests  sufficiency  of  the  evidence.    22. 

When  it  should  or  should  not  be  granted.    19,  20,  21,  22. 

NOTICE. 

To  municipality  of  defect  in  streets.    487,  490. 
Unsafeness  of  road,  when  corporation  has.    244. 

ORDERS.     See  Employees, 
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ORDINANCES.    See  Municipal  Ordinances, 

ORDINARY  DILIGENCE.    See  Degrees  of  Care. 

OUT  OF  HIS  PLACE. 

Brakeman,  on  an  engine,  no  recovery.    380. 
Conductor  killed  in  coupling  cars.    380. 

Employee  voluntarily  leaves  his  place  when  he  might  and  ought  to 
have  been  in  it,  no  recovery.    380,  321. 

OWNERS  OF  LAND  TO  KEEP  PREMISES  SAFE. 

Bridge  over  private  crossing,  liability  of  railroad  company  for.    448. 

Cotton  yard,  duty  as  to.    86. 

Defective  steps  to  a  store-house.    453. 

Duty  of  owner.    447,  448. 

Elements  of  liability  vary.    447. 

Enclosed  premises,  nuisances  on.    451. 

Excavation  adjacent  to  a  sidewalk.    449. 

Excavation  in  rear  of  a  store-house.    452. 

Highway,  land  abutting  on.    451. 

Invitation  and  license,  distinction.    448. 

Invitation,  express  or  implied,  there  must  be.    447,  448. 

Invitation,  implied,  what  it  is.    448. 

Principle  of  liability  stated.    448. 

Public  gin,  injuries  at.    453. 

Statutory  duty  of  owner.    447,  448. 

Trespasser  injured  going  out  of  a  building.    454. 

Unenclosed  lot,  pitfall  on.    450. 

Visitor,  when  a  mere.    321. 

PASSENGERS.     See  Alighting  from  the  Train;  Conductor,     And  also 

Trains, 
Accident,  not  sufficient  that  company  did  not  know  how  it  occurred. 

149. 
Agent,  can  not  alter  or  waive  terms  of  ticket.    165. 
Alighting.     See  Alighting  from  the  Train, 
Alighting,  assistance  in.    160. 

Alighting  at  place  not  intended  for  that  purpose.    159. 
Alighting,  customary  warning  by  conductor.    195. 
Alighting,  flagman  no  authority  to  order.    534. 
Alighting,  hand-baggage,  encumbered  with.    161. 
Alighting,  jerks  causing  injury.     160,   533. 
Alighting,  must  use  all  care  in.    162,  532. 
Alighting,  prudent  use  of  means  provided  for.    195. 
Alighting,  reasonable  time  and  opportunity  for.     161,  195. 
Alighting,  suitable  place  should  be  provided  for.    158. 
Assault  by  baggage-master  and  conductor.    191. 
Assault  to  rape  by  baggage-master.    192. 
Assault  by  station  agent.    190. 
Bad,  dissolute  persons  refused.    203. 
Bad  faith,  using  ticket  in.    176. 
Baggage-car,  went  into  and  was  injured.    536. 
Boarding  the  train.    156. 
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TASSEl^GERS-^ontinued. 

Business,  persons  seeking  to  interfere  with  their.     203. 

Care  required  of.    155. 

Charging  rule  of  diligence,  bad  mode  of.    141. 

Code  section,  degree  of  diligence.    139. 

Colored  train-hand  may  assist  in  ejection.    182. 

Comfort  and  conyenience,  ordinary  diligence  as  to.    143. 

Conductor,  agrees  to  stop  at  place  not  a  station.    197. 

Conductor,  agreement  as  to  fare.    178. 

Conductor,  good  faith  of,  how  regarded.    185. 

Conductor  may  eject  passenger.    183. 

Conductor's  mistake  no  excuse  for  illegal  ejection.    184. 

Conductor  mistreats  passengers.    186,  187,  188,  189. 

Conductor  must  protect  passenger  from  molestation.    188. 

Conductor  promises  to  wake  a  passenger.    195. 

Conviction  of  ejected  not  shown.    183. 

Destination  of,  duty  of  conductor  to  ascertain.    195,  196. 

Destination  of,  injury  by  conductor  as  to.    195. 

Destination  of,  making  known  place  of.    195,  196. 

Destination  of,  train  must  be  stopped  at    195,  199. 

Diligence,  manner  of  exercise  depends  upon  circumstances  of  the 

case.     144. 
Disorderly  persons  lunatics,  and  persons  failing  to  pay  fare  may  be 

ejected.     183. 
Duty  of  company  and  passenger  as  to  signals.    153. 
Duty  of  extraordinary  diligence  can  not  be  waived  or  released.  147, 

174. 
Ejection  by  employee  when  not  in  the  line  of  his  business.    177. 
Ejection,  burden  on  carrier  to  justify,  when.    180. 
Ejection,  colored  train-hand  may  assist  in.    182. 
Ejection,  conductor  may  eject.    183. 

Ejection,  conductor's  mistake  no  excuse  for  illegal.    184. 
Ejection,  conductor's  good-faith,  how  regarded.    185. 
Ejection,  conductor,  second  ejects  after  surrender  of  ticket  to  first. 

171. 
Ejection,  illegal,  is  actionable.    177,  179. 
Ejection,  inconvenience  put  to,  by.    179. 
Ejection  must  be  in  a  lawful  manner.    183. 
Ejection,  only  necessary  force  to  be  used.    165. 
Ejection,  person  ejected  need  not  resist  nor  require  force.    181. 
Ejection,  person  ejected  run  over  and  killed.    535. 
Ejection,  right  of  action  for,  when  it  exists.    177,  179. 
Ejection,  tender  of  fare  after  steps  taken.    165. 
Ejection,  waiting-room,  woman  expelled  from.    203. 
Ejection,  what  constitutes.    181. 
Ejection,  who  may  be  ejected.    183,  203. 
Election  to  sue  in  tort  or  on  contract    164. 
Excitement,  acting  under.    202. 
Exit  from  depot  over  right  of  way.    167. 
Express  contracts,  imposing  limits  on  ticket    172,  173. 
Extraordinary  diligence  as  to  all  kinds  of  trains.    146. 
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PASSENGERS—con/inweJ. 

Extraordinary  diligence,  carrier  bound  to.    5,  139,  140,  141,  142,  149. 

Extraordinary  diligence,  what  amounts  to,  depends  on  circumstances 
of  the  case.    144. 

Extraordinary  diligence,  what  it  applies  to.    143,  153,  142. 

Extraordinary  diligence,  duty  can  not  be  waived  nor  released.  147, 
174. 

Fare,  rates  of  commission  apply  to  passenger-trains  only.    165. 

Fare,  tender  of  after  steps  to  eject  and  after  ejection.    165. 

Fight  each  other  and  one  sues  the  company.     113. 

Flagman  no  authority  to  order  one  to  alight.    534. 

Flag-station,  stopping  at.    196. 

Freight-trains,  jolts  and  jars  on.    145. 

Freight-trains,  security  according  to  that  mode  of  conveyance.  146, 
147. 

Freight-trains,  when  they  should  stop.    198. 

Greatest  possible  degree  of  care  not  required.    140. 

Hand-baggage,  encumbered  with  in  alighting.    161. 

Hand-baggage,  helping  lady  with  on  mixed  train.    145. 

Jerks  may  occur  until  train  is  stopped.    199. 

Jerks  on  mixed  trains,  duty  of  company.     145. 

Jerks,  violent  and  unusual,  allegations  of.    533. 

Jolts  and  jars,  on  freight-trains.     145. 

Jumping  from  the  train.    26,  75,  199. 

Jumping  under  order  or  with  concurrence  of  conductor  or  pay- 
master.   200. 

Lapse  of  time,  loss  of  right  to  carriage  by.    167. 

Mistreatment  of.    188. 

Mixed  trains,  duty  of  each  party  as  to  jerks.     145. 

Mixed  trains,  injured  while  being  helped  with  hand-baggage.    145. 

Moving  train,  no  right  to  assume  it  is  safe  to  get  off.    199. 

Negligence,  plaintiff's  own,  caused  the  injury.    632. 

Negligence  presumed  when  injury  shown.     148,  149. 

Negligence,  rarity  of  injury,  no  excuse  for.    144. 

Ordinary  and  reasonable  care  means  extraordinary  care,  when.  149. 

Ordinary  diligence  as  to  comfort  and  convenience,  the  rule.     143. 

Peril,  put  in  by  negligence  of  the  company.    201. 

Platform,  place  of  danger  and  rule  requires  passenger  not  to  stand 
on,  reasonable.    154,  155. 

Presumption  may  be  rebutted  by  any  evidence  in  the  case.  149,  150. 

Presumption,  what  must  appear  to  rebut.     149. 

Protected,  must  be.    IBS. 

Rates  of  commission  apply  to  passenger-trains  only.     165. 

Rebutted,  presumption,  illustrations.    149,  150. 

Reception  of  duty  as  to.    254. 

Refused  as,  who  may  be.    203. 

Regulations,  reasonable,  adopted  by  the  company.    154. 

Relation  of  carrier  and  passenger,  when  it  begins.     151. 

Relation  of  carrier  and  passenger,  when  it  ends.    152. 

Robbery,   train-hand  attempts.    193. 
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Seats  not  to  be  used  as  footstools.    150. 

Seat,  woman  with  bundles  fell  from.    150. 

Servant,  retaining,  after  tort  by.    194. 

Signals  at  starting  and  stopping.    153. 

Signals,  ordinary  diligence  required  of  both  parties  as  to.    153. 

Starting  and  stopping,  signals  at.     153. 

Stations  or  depots,  duty  of  company,  as  to.    158. 

Station-agent,  assaults  by.    190. 

Street-railways,  carriers  of.    333. 

Ticket,  bad  faith,  using  in.    176. 

Ticket,   conditions,   holder  must  comply  with.    173. 

Ticket,  construing,  the  rule  for.     169. 

Ticket,  contract,  whether  it  constitutes.    166. 

Ticket,  contract,  each  road  the  right  to  stand  on.    173. 

Ticket,  contract  or  tort,  election  as  to  suit.    164. 

Ticket,  expires,  when.     171. 

Ticket,  express  contract  placing  limitations  on.     172,   173. 

Ticket,  holder  fails  to  comply  with  conditions.    173. 

Ticket,  holder,  original,  when  right  to  use  confined  to.     165. 

Ticket,  holder,  when  and  how  he  should  identify  himself.    173. 

Ticket,  holder,  when  he  is  a  passenger.    151. 

Ticket,  lapse  of  time,  loss  of  right  to  use,  by.    167. 

Ticket,  relative  duties  of  holder  and  company.    163. 

Ticket,  return  on  particular  train,  right  to.    175. 

Ticket,  round-trip.     163. 

Ticket,  terms  of,  when  agent  can  not  alter  or  waive.     165. 

Ticket,  transferable,  when.     165,  168. 

Ticket,  validate,  when  failure  is  company's  fault     174. 

Ticket,  with  time  limits.     170,  174. 

Tickets.    See  the  title. 

Time  limits,  tickets  with.     170,  174. 

Train-hand  attempts  a  robbery.    193. 

Trespasser,  passenger  is  not.    92. 

Who  are  passengers.    151. 

PAY-TRAIN. 

Jumping  from.     200. 

Trespasser,  when  one  on  it,  is.    95. 

PERILOUS  SITUATION. 

Child  in,  unknown  to  company.    103. 

Employee  must  use  ordinary  care  to  extricate  himself.     263. 

Person  who  puts  himself  in,  must  use  appropriate  care.    77,  97. 

Put  in  peril  by  the  company.    78,  201. 

Street-car,   duty   to   one   in.    351. 

PERSONAL  INJURIES  INFLICTED  IN  ANOTHER  STATE. 
Common  law,  by  it  no  recovery  for  homicide.    514. 
Common  law,  courts  of  Georgia  will  determine  what  is.    514. 
Common  law,  when  presumptively  of  force  in  another  State.    514, 
515. 
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PERSONAL  INJURIES  INFLICTED  IN  ANOTHER  STATE^-cofi- 
tmued. 
Evidence,  what  rules  of,  administered.    517. 
Foreign  administrators,  suits  by.    518. 
Foreign  laws,  construction  of.    514,  515. 
Foreign  laws,  how  proved.    519,  550. 

Foreign  laws,  must  be  pleaded  and  proved.    514,  515,  516,  550. 
Foreign  laws  solely  penal.    514. 
General  Principles.    514. 
Right  of  action  and  defenses,  controlled  by  lex  loci.    516. 

PHYSICAL  FACTS.    See  Evidence. 
May  impeach  witness.    83. 
Value  of  as  testimony.    586,  83. 

PHYSICAL  INJURIES. 

Assault  and  battery.    435. 

Intention  considered  in  assessing  damages.    434. 

Tippling-house  keeper's  right  of  self-defense.    435. 

Tippling-house   not  a  man's   castle.    435. 

Tort  upon  the  person,  definition.    434. 

Unless  justified  right  of  action  exists  for,  regardless  of  intention.  434 

PHYSICAL  LAWS. 

Cannot  contradict.    $20. 
Judicial  notice  of.    520. 

PHYSICAL  PAIN  AND  MENTAL  DISTRESS.    Sec  Damages. 

PHYSICIANS.    See  Malpractice  of  Surgery  and  Medicine. 

PIT. 

Caller  falls  into.    257. 
On  company's  land.    71. 

PLAINTIFFS  DILIGENCE.    See  Evidence,  Degrees  of  Care. 

Can  not  recover  if  caused  by  his  own  negligence.    38. 

Must  use  care  appropriate  to  perilous  situation  he  unnecessarily 
puts  himself  in.     77. 

Must  use  ordinary  care  to  avoid  consequences  of  defendant's  negli- 
gence.    29,  37,  38,  43,  73,  74,  75,  87,  206,  485,  486. 

When  his  failure  to  exercise  ordinary  care  defeats  recovery.    29. 

When  failure  to  exercise  ordinary  care  does  not  prevent  recovery.  29 

PLATFORM. 

Danger,  a  place  of.    154,  155. 

Defect  in,  no  presumption  of  negligence.    68. 

Duty  of  keeping  in  safe  condition.    104,  250. 

Improper  use  of  by  employee.    250. 

Jerk,  while  standing  on  to  alight.    532,  533. 

Stand  on,  not  for  passenger  to.    154,  155. 

Street-car,  standing  on  platform  of.    337. 

Use  intended,  must  be  in  safe  condition  for.    250. 
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PLEADINGS, 

Amendments,  allowed  when.    541. 

Amendments,  enough  to  amend  by,  when  there  is.    542. 

Amendments,  facts  supplied  by,  what  may  be.    544. 

Amendments,  foreign  statute,  setting  out.    550. 

Amendments,  lex  fori  controls  as  to  procedure.    544. 

Amendments,  misnomer  corrected  by.    552. 

Amendments,  new  parties  or  cause  of  action  not  allowed.  543, 
551,  553. 

Amendments,  particulars  may  be  amplified  and  varied.  545.  546, 
547,  548,  549. 

Averments  as  to  time,  place  and  manner,  when  sufficient    525,  530. 

Baggage-master  injured  by  spout  of  a  tank.    528. 

Capacity  to  labor,  impairment  of,  embraced  by  implication^    586. 

Case  made  in  the  pleadings,  parties  should  be  confined  to.    56L 

Charge,  the  proper,  when  negligence  in  several  particulars  is  al- 
leged.   522. 

Construed  most  strongly  against  the  pleader.    520. 

Contract  or  tort,  when  either  may  be  used.    523. 

Courts,  when  two  or  more.    520. 

Declaration  by  employee,  when  it  is  sufficient    527. 

Defenses,  modes  of.     520. 

Demurrer  admits  facts,  not  conclusions.    520,  83. 

Demurrer,  general,  its  scope.    520,  521. 

Demurrer,  general,  not  sustained  when  any  part  of  the  declaration 
is  good.     521,  528,  539. 

Demurrer,    special   amendment    not   made,    case    dismissed.    529. 

Demurrer,  special,  its  scope.    520. 

Demurrer,  special,  reasonable  certainty  sufficient     521. 

Demurrer,  tests  sufficiency  of  the  petition.    22,  520. 

Demurrer,  when  it  may  be  filed.    520. 

Demurrer,  when  it  should  be  sustained.    521,  531. 

Demurrer,  when  judgment  is  ^es  adjudicata,    188,  520. 

Description  of  ticket,  when  sufficient    525. 

Description  of  train,  when  sufficient    525. 

Dismiss,  when  motion  to,  may  be  made.    520. 

Electric  company's  wire  injures  employee  of  telephone  company. 
548. 

Electric-light   pole,   yard-master   struck  by.     529. 

Electric  wires  of  different  companies  in  contact    538. 

Employee,  declaration  by,  when  sufficient.    527. 

Employee's  own  negligence  caused  the  injury.    532. 

Employee  should  show  that  he  was  in  his  right  place  when  in- 
jured.   531. 

Employment,  variance  as   to.    567. 

Evidence  in,  without  objection,  court  should  charge  on.    564. 

Evidence   in,  without  objection,  in   doubtful   cases.    565. 

Flagman,  no  authority  to  order  passenger  to  alight    536. 

General  issue,  what  may  be  shown  under.    559. 

Jerk,  allegations  of  violent  and  unusual.    532,  533. 

Justification  in  torts.    555. 
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Justification,  when  doctrine  does  not  apply.    557. 

Justification,  when  plea  amounts  to.    656. 

Justification,  where  trial  is  had  on  the  pleadings  alone.    558. 

Kicking  a  car,  negligence  alleged  in.    534. 

Knew  or  ought  to  have  known.    447. 

Laborer  failed  to  show  he  was  not  a  trespasser.    531. 

Mitigation,  matter  pleaded  in.    560. 

Negligence,  employee's  own,  caused  the  injury.    532. 

Negligence,  not  declared  on,  when  it  may  be  urged.    566. 

Parties  should  be  confined  to  the  case  made  in  the  pleadings.    561. 

Passenger  ejected,  run  over  and  killed.    535. 

Passenger  went  into  baggage  car  and  was  injured.    536. 

Petition,  what  it  shall  set  forth.     520,  521. 

Place,  right,  employee  should  show  he  was  in  his.    531. 

Pole,  rotten,  telegraph  company,  employee  killed  by.    539. 

Recovery  must  be  upon  the  particular  act  of  negligence  allejg^ed.  561. 

Sewer,  mouth  of  projected.    537. 

Tenant  sues  for  failure  to  repair.    540. 

Time,  place  and  manner,  averments  as  to.    530. 

Tort  or  contract,  when  plaintiff  may  elect.    523. 

Tort,  when  action  may  be  in,  on  the  public  duty.     523. 

Trespasser,  laborer  failed  to  show  he  was  not  a.    531. 

Trial  on  pleadings  alone.     558. 

Variance,  as  to  employment.     567. 

Variance  in  certain  cases.    563,  567. 

Variance,  no  substantial,  in  these  cases.     562. 

Variance,  when  fatal.    561. 

Yard-master  injured  by  electric-light  pole.    529. 

PRELIMINARY  REMARKS. 

Dominion  over  right  of  way.    87. 
Introductory  to  Code  sections.    37. 

PRESUMPTION. 

Appliances,  that  they  were  not  defective.    302. 

From  failure  to  produce  evidence.    570. 

Instruction,  none  that  the  minor  needs,  when.    300. 

Master  did  not  know  of  defects.    302. 

Master  has  done  his  duty.    302. 

Minor,  none  that  he  needs  instruction,  when.    300. 

None,  that  injury  was  inflicted.    67. 

Schedules,  who  presumed  to  know  them.    238. 

Servant  has  assumed  the  usual  and  ordinary  hazards.    302. 

V/rong-doer,  that  no  one  will  become  a.    87. 

PRESUMPTION  OF  NEGLIGENCE. 
-  Arises,  in  whose  favor.     68. 
Arises  only  after  duty  of  diligence  to  plaintiff  is  shown.    64. 
Arises  when  injury  is  shown.     44,  67,  148. 
Bundles,  woman  fell  from  seat.     150. 
Company,  when  against.    38,  40,  63,  68,  69. 
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PRESUMPTION  OF  NEGLIGENCE— conHfuierf. 
Common  law  rule.     57,  68. 
Defenses  open  to  the  company.    69. 
Depot,  injury  on  inclined  crossing  at,  none.    68. 
Employee,  when  he  rests  on  it.    240. 
Employers  should  show  what  they  did.    83. 
Hammer,  track-hand  injured  by,  none.    68. 
Injury,  none  that  it  was  inflicted.    67. 
Lamp  goes  out,  none  raised  by.    298. 
Municipal  corporation,  none  against.    483. 
Master,  none  against,  when.    68. 
Onus  on  the  company  when  injury  b  shown.    67. 
Plainti£Ps  right  depended  on,  and  it  was  rebutted.    80. 
Platform,  defect  in,  none.    68. 
Rebut,  what  must  be  shown  to.    149. 
Rebutted.    82,  149,  150. 

Rebut,  to,  employees  should  show  what  they  did  to  avert  catas- 
trophe.   83,  84. 
Rebutted  by  facts  out  of  which  it  arises,  may  be.    150. 
Rebutted  by  uncontradicted  employees.    81. 
Rebutted,  may  be  by  any  testimony  in  the  case.    149. 
Rebutted,  not,  in  these  cases.    83,  84. 
Rebutted,  whether  it  is,  is  for  the  jury.    79. 
Slave,  in  case  of.    56. 
Street-railways,  arises  against  when  injury  is  shown.    336. 

PRIVATE  WAYS.     See  Crossings. 

PROXIMATE  CAUSE.    See  Negligence. 
Boy  drawn  under  a  train  by  a  rope.    66. 
Breach  of  duty  to  plaintiff  must  be  the.    14,  245. 
Chief  and  preponderating  cause,  must  be.    14. 
Code  sections.     14. 

Conductor  injured  by  defective  cross-tie.    245. 
Definition  of.    14. 

Direct  and  efficient  cause,  act  must  be.    68,  81. 
Failure  to  avoid  consequences  of  another's  negligence,  is,  when.  87. 
Finger  caught  between  door  and  facing.    66. 
Interposition  of  separate  independent  agency.    14,  15. 
Negligence  and  injury,  must  be  related  as  cause  and   effect    14, 

15,  16,  66. 
Road-crossings,  failure  to  observe  precautions,  must  be.     133. 

PRUDENT  MAN.    See  Degrees  of  Care, 
Care  appropriate  to  the  peril.    77. 
Care  of,  defined.    1. 

Care  of,  varies  with  degree  of  danger.    2. 
Court  can  not  point  out  the  ways  of.    3,  76. 
Emergency  by  his  own  act.    77. 
How  jury  determine  what  he  would  do.     4. 
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PRUDENT  UAli—€onHnu€d. 

Looking  and  listening  before   stepping  upon  a  railroad-track.    4, 

76,  90. 
Peril,  care  must  be  appropriate  to.    77. 
Standard  is  in  the  minds  of  the  jury.    4. 
Way  of,  in  engineer  as  to  trespasser.    87. 
Way  of,  not  for  proof  by  witnesses.    8. 

RAILROAD-CROSSINGS.     See  Crossings. 
Railroads  cross  each  other. 
Trains  must  stop  at  crossings.    271. 

RAILWAY  COMPANIES.    See  Venue,  Conductor  and  also  Passengers 
Act  for  which  employee  would  be  liable,  must  be.    68. 
Act  of  God,  no  one  responsible  for.    244. 
Agents  may  presume  no  one  will  become  a  wrong-doer.    87. 
Boy  swinging  on  a  moving  train.    103. 

Burden,  not  on  company  to  show  how  casualty  occurred,  when.  243.. 
Burden  on  company  to  show  what  employee  did  to  avert  injury. 

83,   84. 
Burden  on  company  to  show  diligence  when  injury  is  proven.    38, 

136. 
Casualty,  when  company  not  bound  to  show  how  it  occurred.  243. 
Common  carriers  and  judicially  noticed.    50. 
Companies,  what,  are  embraced  in  section  2321.    45,  46,  51,  58. 
Consolidation   of  corporations.    52. 
Construction  of  sections.    40,  41. 
Corporation,  when  it  becomes  complete.    55. 
Damages  apportioned,  when.    38. 
Damages  by  the  running  of  cars,  etc.    38,  44,  68. 
Defenses  not  to  be  arbitrarily  disregarded.    70. 
Defenses  open  to  the  company.    39,  41,  63,  69. 
Defenses,  certain  sections  provide  for  separate.    41. 
Duty,   burden  of  proving  on  plaintiff.    64. 
Duty  to  one  near  the  track  in  country  and  no  road.    64. 
Egress  and  ingress,  way  for  must  be  kept  in  repair.    86. 
Exemption,  liable  without.    53. 
Extraordinary  diligence  not  required,  when.    59. 
Fence  their  lines,  not  bound  to.    40. 
Franchises,  use  of  by  another  company.    46. 
Identity,  where  company  does  not  lose.    51. 
Ingress  and  egress,  way  for  must  be  kept  in  repair.    86. 
Introductory  to  Code  sections.    37. 
Joint  suit  against  agent  and  company.    84. 
Joint  use  of  tracks  at  terminal  points  in  a  city.    47. 
Judicially  noticed  as  common  carrier.    50. 
Lease,  no  presumption  of  when  owner  in  possession.    49. 
Lessees  of,  when  liable.    48,  54. 

Looking  out,  such  as  is  reasonably  necessary,  required.    60. 
Negligence  must  exist.    63. 
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RAILWAY  COMFANlES-^ontinued. 

Negligence  relatively  to  the  person  injured.    1»,  61,  64. 

Noises,  rights  and  duties  as  to.    110. 

Notice  of  unsafeness  of  the  road,  what  is.    244. 

Ordinary  and  reasonable  care  required.    58. 

Passengers,  diligence  due  to.    139,  140,  142. 

Passengers,  reception  of.     154. 

Peril,  plainti£Ps  conduct,  when  put  in,  by  the  company.    78. 

Plaintiff's  negligence  caused  the  injury.    38,  71. 

Plaintiff,  no  recovery  by,  when.    38. 

Presumption  against  the  company  when  injury  is  shown.     38,  44^ 

68,  68,  67. 
Presumption  in  case  of  a  slave.    56. 
Presumption,  in  whose  favor  it  arises.    68. 
Presumption  of  negligence,  a  common-law  Tule.    57. 
Rainfall,  unprecedented,  causes  washout    244. 
Ratification,  applies  when  injury  is  willful.    284. 
Right  of  way,  dominion  over.    87. 
Road,  when  company  has  notice  of  unsafeness.    244. 
Scope  of  term,  "running  locomotives  or  cars."    61,  68. 
Servant,  retaining  after  tort.    194. 
Servant,  when  one  is.    62. 

Section  3830  applies  to  injuries  to  property  as  well  as  to  person.  42. 
Sections  restated.    32. 

Sundard,  legal,  of  diligence,  never  changes.    2,  60. 
Succeeding  to  rights  of  another  company.    53. 
Turntable,  injury  by.    102,  103. 

Track  should  be  kept  in  reasonably  safe  condition.    244. 
Venue  of  suits  against.     See  Venue, 
Washout,  duty  of  company  to  engineer.    244. 

RECEIVERS. 

Company's   contract,   when   binding  on.     269. 
Declarations  against,  how  construed.     268. 
Employees,  liability  to.    266. 
Suit,  when  not  subject  to.    267. 
Venue  of  actions  against.    270. 

RES  GESTiE.     See  Evidence. 

RES  IPSA  LOQUITER. 

Applied  with   greatest  caution.    428. 
Concrete  and  modified  expression  of.    68. 
Defective  pleading,  not  invoked  to  aid.    520. 
Rule  of  evidence.    22,  293,   445,  428. 
When  jury  may  infer  negligence.    293,  465. 
When  maxim  is  applicable.    293. 

RESIDENCE. 

Of  railway  corporations.     32. 

Widow's  right  to  sue  for  homicide  of  child  not  affected  by.     404, 


Digitized  by  CjOOQ IC 


INDEX.  1533 


RIGHT  OF  WAY.    Sec  Track  and  Right  of  Way  and  Employee. 

RISKS  OF  EMPLOYMENT.    Sec  Master  and  Servant. 

ROADS.    Sec  Crossings,  and  also  Highways, 
Rule  of  the  road.    355. 

RULES. 

Meaning  of  the  term.     230. 

SCHEDULES. 

Duty  to  observe.    239. 

Who  presumed  to  know  them.    238. 

SECTION-MASTER. 

Hand-car,  injured  by.    253. 

SERVANT.     Sec  Master  and  Servant, 

Conductor,  when  in  line  of  cmplo3rmcnt.    100. 
Direct  and  efficient  cause,  act  must  be  to  make  master  liable.    68. 
Duty  to  employ  reliable  and  gentlemanly.    194. 
Retaining,  after  tort.    194. 
When  one  is.     62,  280. 
Whistle,   blowing  maliciously.    110. 

Willful  act  not  in  line  of  employment,  when  company  liable  for. 
100. 

SICK  PEOPLE. 

Entitled  to  be  treated  as  such.    352. 

SIDEWALKS.    See  Municipal  Corporations. 

SIGNALS. 

Contradictory,  when  engineer  should  stop.    377. 
Danger,  employee  failed  to  display.    375. 
Duties  of,  respectively  of  company  and  passenger.    153. 
Ordinary  diligence  required  on  both  sides,  as  to.     153. 

SLAVE. 

Injuries  to.     56. 
Presumption  in  case  of.     56. 

STANDARD  OF  LEGAL  DILIGENCE. 
Capable  persons  must  conform  to  it.    87. 
Diligence,  legal  standard  of,  is  invariable.    2,  87. 
Prudent  man,  care  of,  varies  according  to  degree  of  danger.    2. 
Prudent  man,  ways  of,  in  the  minds  of  the  jury.    3,  4,  87. 
Prudent  man,  ways  of,  not  for  proof  by  witnesses.    3. 

STATIONS. 

Announcement  of.    391. 
Invitations  to  get  off.    891. 

STATUTE  OF  LIMITATIONS. 

Action,  for  personal  injury,  when  barred.    721. 
Action,  right  of,  when  it  accrues.    720. 
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STATUTE  OF  LIMITATIONS— con/mii^fJ. 
Amendment  relates  back.     722. 
Contract,  when  on.    724. 

Defense,  where  not  made  in  the  trial  court.    725. 
Lex  fori  as  to  torts  in  another  State.    726. 

STICK.    See  Employer. 

Orders  to  use  in  coupling.    261. 

STOCK, 

Conflict  as  to  distance.    83. 

Damages  for  injuring  or  killing.    710. 

Distinction  as  to  persons  and  cattle  on  the  track.    97. 

Employers  should  show  what  they  did  to  prevent  injury.    83. 

Experiments   as   to   distance,   value   of   as   evidence.    85. 

Loose  stock  not  trespassers.    81,  85. 

Mule  killed  in  common  enclosure.    66. 

Owner  may  expect  company  will  exercise  care.    66. 

Owner  not  bound  to  confine.    40. 

Witnesses  impeached  by  physical  facts.     83,  84. 

STOCK  LAWS. 

Diligence,  as  they  affect.    85. 

STREET-RAILWAYS.    See  Alighting  from  the  train. 

Alighting  after  stoppage  and  car  has  been  put  in  motion.    340. 
Alighting,  driver  struck  team  not  knowing  plaintiff  was  in  act  of. 

343. 
Alighting,  driver  should  see  that  passenger  had  safely  landed  before 

starting.     340. 
Alighting,  injured  person  must  use  due  care  to  prevent  injury.  339. 
Alighting,  jerk  when  in  act  of.    339. 

Alighting,  reasonable  opportunity  for  must  be  afforded.    338,  340. 
Alighting,  reasonable  time  for  while  car  is  at  rest  must  be  afforded. 

340. 
Alighting,  reasonable  time  to  one  attending  a  child.    338. 
Alighting,  safe  place  and  time  for,  must  be  afforded.    340. 
Alighting,  when  car  stops  because  of  obstruction,  not  for  alighting. 

340. 
Alighting,  relation  of  passenger  exists  during  act  of.    334. 
Boarding,  duty  of  driver  to  take  notice  of  persons,  when.    838. 
Boarding,  something  in  each  hand.    336. 
Boarding,  when  in  the  act  of  stopping.    336. 
Carriers  of  passengers  and  bound  to  extraordinary  diligence.    3SS. 
Child,  duty  of  driver  or  conductor  as  to  care  of  when  on  the  cart. 

849. 
Child,  duty  to  one  who  suddenly  and  unexpectedly  appears.    348. 
Child  of  eleven  years  stealing  a  ride,  care  due  to.    349. 
Child,  runs  from  behind  a  pile  of  lumber  on  to  the  track.    348. 
Child,  whether  it  has  capacity  to  appreciate  danger  is  for  the  jury. 

348. 
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STREET-RAILWAYS— con/tniierf. 
Children,  injuries  to.    348,  349. 
Coin,  rare,  wrongfully  rejected  for  fare.    354. 
Collision,  after  it  occurs,  defendant's  negligence  begins.    351. 
Collision  between  dummy  and  wagon  of  another  in  which  plaintiff 

was  riding.     347. 
Collision,  driver  of  wagon  was  violating  ordinance,  as  to  speed. 

845. 
Conductor,  duty  of  as  to  observing  track  in  front  of  car.    350. 
Conductor,  tort  by.    438. 

Conductor,  when  his  silence  will  not  justify  jumping.    343. 
Crossings,  diligence  of  both  parties  at.    344. 
Crossings,  look  and  listen,  company  nojt  bound  to  stop  cars  at,  to. 

344. 
Crossings,  look  and  listen,  motorman  should  in  approaching.    344. 
Crossings,  look  and  listen,  people  intending  to  cross  track  should. 

344. 
Crossings,  rule  admitted  to  show  that  company  regarded  place  as 

dangerous.    344. 
Crossings,  streets  and  tracks,  diligence  at    844. 
Diligence,  plaintiff's  want  of.    345. 

Diligence,  standard  of,  increases  or  diminishes  with  the  danger.  848. 
Diligence,  proof  of  company's  generally,  rejected.    353. 
Dummy  engine  and  wagon,  collision  between.    347. 
Duty,  one  to  ordinary  traveller  on  foot  and  another  to  passenger. 

334. 
Extraordinary  diligence  required  of  them.    333. 
Fare,  making  payment  and  change.    354. 

Gates,  guards  or  ropes  on  side  next  to  parallel  track,  duty  as  to.  841. 
Highway,  duty  to  persons  on.    350. 
Jerk  when  in  the  act  of  alighting.    339. 
Jumping  from  the  car,  gross  negligence,  when.    343. 
Jumping*  when  silence  of  conductor  will  not  justify.    343. 
Minor,  inexperienced,  killed  on  parallel  track.    342. 
Motorman,  duty  as  to  looking  out  ahead.    348. 
Motorman,  must  notice  presence  of  vehicles  and  pedestrians  ahead. 

348. 
Motorman,   that  injured  person   thought  he  would  stop  the   car, 

admitted.    346. 
Motorman,  when  and  how  long  he  may  assume  that  one  will  leave 

the  track.    344. 
Negligence  of  company  begins  after  collision  occurs.    351. 
Nobes.    355. 

Ordinance  as  to  speed,  driver  of  wagon  was  violating.    846. 
Ordinary  care  must  be  observed  by  injured  person.    345. 
Ordinary  care,  standard  of,  increases  or  diminishes  with  the  dan- 
ger.   348. 
Parallel  lines,  diligence  due  from  agents  on.    834. 
Parallel  lines,  gates,  guards  or  ropes  on  side  next  to.    341. 
Parallel  lines,  inexperienced  minor  killed  on.    348. 
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STREET-RAILWAYS— con^nii^J. 
Peril  duty  to  one  in.    351. 
Plaintiff's  want  of  diligence.    345. 
Platform,  standing  on  in  absence  of  notice,  will  not  bar  recoTery. 

337. 
Presumption  arises  when  injury  is  shown.    333,  335. 
Rioters  fighting  among  passengers,  duty  of  company.    833. 
Road,  rule  of  the.    355. 
Rule,  where  plaintiff  was  nding  in  wagon  of  another  when  collision 

occurred.     347. 
Sabbath  day,  lawful  to  run  cars  on.    356. 
Sagged  wire  across  a  street  causes  injury.    73. 
Seats,  not  providing.    333. 

Sick  people  on  cars,  how  they  should  be  treated.    352. 
Stations,  stopping  at    355. 
Stop,  thought  motorman  would.    346. 
Track  in  front,  conductor's  duty  to  observe.    350. 
Transfers.    356. 
Trespasser  of  tender  years.    349. 

SWITCHES. 

Frog  unblocked.    201. 

Misplaced.    249. 

Protecting  from  interference.    105. 

TELEGRAPH  COMPANY. 

Pole,  defective,  one  falls  from.     539. 

Wires  come  in  contact  with  wires  of  electric  company.    538. 

Wires,  negligence  as  to.     116. 

TICKETS.    See  Passengers, 

Agent  without  authority  to  alter  or  waive  terms.    165. 
Bad  faith,  using  it  in.    176. 
Construing,  rule  for.     169. 

Contract,  two  roads,  each  has  the  right  to  stand  on.    173. 
Contract,  where  no  privity.    166. 
Contract,  whether  it  constitutes  a.    166. 
Election  to  sue  on  contract  or  in  tort.    164. 
Existence  of,  shown  by  parol.    578. 
Expires  when.    171. 

Express  contract,  holder  fails  to  comply  with  conditions.     173. 
Express  contract,  imposing  limitations  on  use.    172. 
Freight  trains,   on.    179. 
Holder  of,  when  a  passenger.    151. 
Identify  himself,  when  and  how  the  holder  must.    173. 
Lapse  of  time,  loss  of  right  by.    167. 
Lost.    179. 

Office,  keeping  open.    163,  165. 

Original  holder,  when  right  to  use  confined  to.    166. 
Rates   of   railroad   commissioners   apply   to   passenger-trains   only. 
161 
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TICKETS— c(m/fni##(/. 

Relative  duties  of  passenger  and  company.    163,  165,  179. 

Return  on  particular  train,  right  of  holder  to.    175. 

Round-trip.    163. 

Second  class.    163. 

Surrendered  to  first  conductor.    171. 

Time  limits,  with.    170,  174. 

Transferable,  when.    165,  168. 

Validate,  or  stamp,  when  failure  to,  is  company's  fault.    174. 

TOLL-BRIDGEa 

Ordinary  care  and  diligence  required  of  keeper.    458. 
Plaintiff's  negligence  is  a  defense.    461. 
Repairs,  when  the  bridge  is  undergoing.    459. 
When  the  relation  is  suspended.    460. 

TOOLS.    See  Master  and  Servant, 

TORTS.    See  Physical  Injuries, 
Abatement  of  actions  for.    433. 
Actions,  parties  to.    427. 
Assignable,  are  not.     432. 
Assignable,  judgment  is,  when.    431. 
Bottles  of  beverage.    428. 
Cartridges,  negligent  sale  of.    428. 
Code  sections  defining.    427. 

Damage  and  negligence  must  exist  to  be  actionable.    14. 
Defective  building  on  street.    428. 
Definition  of.    427. 
Doctrine,  general  discussion  of.    428. 
Election  to  sue  in  or  on  contract    164. 
Justification  in.    555. 

Landlord,  where  liable  for  ice  on  sidewalk.    428. 
Manufacturer  sells  defective  buggy.    430. 
Practice,  in  actions  for.    433. 
Proprietary  medicine  causes  injury.    429. 
Runaway  horse  causes  injury.    430. 

TORTS  BY  WIFE,  CHILD  OR  SERVANT. 
Conductor  of  street  car.    438. 
Disconnected  act,  no  liability.    438. 
Employee  threw  a  stone  after  trespass  ended  and  hit  third  person. 

438. 
Master  and  servant,  relation  must  be  shown.  437.' 
Master's  interest,  act  purposely  to  protect.    438. 
Right  of  action  conferred.    436. 
Scope  of  duties,  when  servant's  act  is  within.    488. 
Scope  of  his  business,  when  servant's  act  is  within.    438. 
Trespass,  to  prevent  on  master's  property.    438. 
Trespass,  to  punish  trespasser.    438. 
Trespass,  willful,  when  liable  for.    436. 
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TORTS  TO  WIFE  OR  CHILD  OR  SERVANT.    Sec  Wife. 
Action,  right  of  conferred.    412. 
Actions,  two  different  may  arise.    428. 
Child's  diligence.    419. 
Child  must  be  capable  of  rendering  service  at  the  time  of  the  in* 

jury.    415,  416. 
Child  put  into  dangerous  or  different  employment    412. 
Class  of  torts  contemplated.    412. 

Common  law,  father  could  sue  for  loss  of  service  of  child.    412. 
Common  law,  statute  construed  in  light  of.    412. 
Damages  computed  for  remnant  of  minority.    424. 
Defense,  when  father's  negligence  is.    417. 
Diligence  of  child.    410. 
Emancipation  of  child,  proof  as  to.    423. 
Expenses  may  be  recovered.    412,  413,  425. 
Factory  superintendent,  diligence  of.    420. 
Father's  implied  consent  to  emplo3rment  of  child.    247. 
Father,  loses  right  of  action.    412. 
Father's  negligence  a  defense,  when.    417. 
Fault,  when  unnecessary  to  allege  freedom  from.    418. 
Judicial   notice  taken  that   child  was  too  young   to  render  serricc 

418. 
Jumping  from  train  under  orders.    419. 
Minor  employed  after  notice  not  to.    419. 
Minor,  factory  superintendent  may  restrain  from  risk.    420. 
Minor's  right  not  the  same  as  father's.    426. 
Pecuniary  damage,  loss  of,  must  be  alleged.    414. 
Physician  and  surgeon,  unskillful  amputation  by.    414. 
Right  of  action  conferred.    412. 
Service,  capacity  to  render,  child  must  have  at  time  of  injury.    415» 

416. 
Service,  capacity  to  render,  when  question  for  the  jury.    415. 
Service,  loss  of  is  the  gist  of  the  action,  and  must  be  alleged  and 

shown.    413. 
Service,  loss  of  and  negligent  injury,  must  be  shown.    413. 
Service,  the  right  to  is  enough,  though  child  be  in  the  chain-gang:. 

416. 
Services,  actual,  proof  of  unnecessary.    416. 
What  must  be  shown.    438. 

Where  child  lived  several  days  after  the  injury.    413. 
Wife,  actions  for  injuries  to,  in  whose  name  brought    422. 
Wife,  when  she  may  sue  for  injury  to  child.    421. 
Wife's  services,  husband  may  sue  for  loss  of.    422. 
Wife's  services,  rule  of  damages  in  husband's  suit  for.    422. 
Wife's  services,  value  of,  what  proof  sufficient     422. 

TRACK  AND  RIGHT  OF  WAY.    See  Employee  and  also  Trespauer. 
Cause  to  apprehend  one's  presence  on.    87. 
Children  on,  duty  to.    87. 
Consent  to  go  upon.    101. 
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TRACK  AND  RIGHT  OF  V^AY-^onHnued. 
Crossing  or  using  it»  diligence  required.    90. 
Cross-ties,  failure  of  duty  as  to.    245. 
Distinction  as  to  persons  and  cattle.    97. 
Dominion  over.    87,  88,  101. 
Drunk  on.    71. 
Duty  as  to  keeping.    106. 
Duty  of  exercising  care,  arises  when.    87,  97. 
Duty  to  one  near  the  track  in  country  and  no  road.    64. 
Engineer  may  presume  one  will  get  out  of  the  way.    87,  96. 
Expulsion,  what  force  may  be  used  to  affect.    101. 
Exit  for  passengers  over.    167. 
Fence,  company  not  bound  to.    40,  89. 
Frog,  negligence  as  to.    246,  320. 
Habit  of  individual  to  use  it.    99. 
Habit  of  public  in  walking  at  that  place.    87,  98. 
Joint  use  of  at  terminal  points.    47,  386. 
Licensees.    See  Licensees, 
Look  and  listen  before  stepping  on.    4,  76. 
Looking  out  for  obstacles  on.    60,  85. 
Lunches,  going  on  with,  for  passengers.      101. 
Notice  as  to  trap  or  hidden  danger.    101. 
Obstructions  too  near.    247. 
Obstructions  on,  skids.     248. 

Pedestrians,  not  bound  to  extraordinary  care  as  to.    101. 
Pedestrains,  use  by  permission,  without  invitation.    87. 
Perilous  situation,  duty  as  to.    77. 
Platform,  improper  use  of.    250. 
Safe  condition,  should  be  kept  in.    244. 
Switch  misplaced.    249,  105. 
Switch  yard,   injury  at.    101. 
Switch,  protection  of.     105. 

Terminal  points,  two  companies  use  same  track  at    886. 
Track  of  different  companies  used.    386. 

Train-men  no  reason  to  expect  any  one  where  injury  occurred.    65. 
Trespasser,  duty  to.     100,  97,  87,  91. 
Trespasser,  when  he  is  discovered.    87. 
Trespasser,  who  is.    87,  91,  92,  93,  94,  95. 
Trespassing  on,  should  be  prohibited.    87. 
Trestle,  gross  negligence  to  walk  on.    97. 
Unguarded  hole  where  public  is  in  the  habit  of  going.    101. 
Used  by  the  public  and  not  prevented.    87. 
Watchman  of  different  companies  stand  on.    94. 

TRAINS.     Sec  Alighting  from  the  Train, 
Alighting,  assistance  in.    160. 
Alighting  from  moving  train.    75,  199. 
Alighting,  reasonable  time  for.    161,  195. 
Boarding.    71,  156,  882. 
Boys  swinging  on.    103. 
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TRAINS— con*mi*^(/. 

Crossing  law,  what  embraced  in.    121« 

Disorderly  persons  may  be  ejected.  183. 

Draw-bridges,  must  slow  down  at    272. 

Ejected,  who  may  be.    188. 

Freight-train,  conductor  shoots  trespasser  on.     100. 

Freight,  passenger  on.     146,  147,  170. 

Gravel  train  jerks.    318. 

Jerks  may  occur  until  train  is  stopped.    190. 

Jumping  from,  under  conductor's  order.    200. 

Jumping,  whether  negligence  is  for  the  jury.    26,  109. 

Length,  proof  of.    641. 

Mixed,  passenger  on.    145. 

Moving,  conductor  orders  train*haad  to  step  from.     232. 

Moving,  employee  killed  in  boarding.    882. 

Moving,  no  right  to  assume  that  it  is  safe  to  get  off  of.    199. 

Pay-train,  when  one  on  is  a  trespasser.    05. 

Rates  of  commission  apply  to  passenger-trains  only.  165. 

Refused,  who  may  be.     203. 

Return  on  particular,  right  of  holder  to.     175. 

Signals  at  starting  ^nd  stopping.    153. 

Speed  of  just  before.    640. 

Speed,  unusual  increase  of.    310. 

Speed,  when  not  negligence.     01. 

Stopped  at  flag  stations.  106. 

Stopped  at  nonstations.    107. 

Stopped  at  passenger's  destination.    105,  100. 

Stopped  at  railroad  crossing.    271. 

Terminus,  what  is.    230. 

Visitor  on,  when  entitled  to  notice.    75. 

TRESPASSER.    See  Track  and  also  Right  of  Way. 
Body  of,  thrown  agiinst  an  employee.    01. 
Care  as  to,  must  be  commensurate  with  the  danger.    87. 
Child  attempts  to  get  upon  ladder  of  moving  cars.    103. 
Child,  care  due  to  by  street  railway  company.    340. 
Child,  on  cars.     103. 
Child  pushed  from  moving  train.    100. 
Conductor  assaults  a.     100. 
Crossings  law,  not  applicable  to.    122. 
Discovered,  when  he  is.    87,  08. 
Duty  to.     87,  01,  ,08,  07. 

Engineer  may  assume  he  will  leave  the  track.    01. 
Expulsion,  what  force  may  be  used  to  affect.    101. 
Habit  of  an  individual  to  use  the  track.    00. 
Habit  of  the  public  in  walking  at  that  place.    87,  08. 
Helpless  condition,  duty  to  one  in.    01,  87. 
Highway,  when  cars  block,  pedestrians  may  walk  over  company's 

grounds.    03. 
Passenger,  when  he  is  not.    02. 
Pay-train,  seeking  to  ride  on.    05. 
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TRESPASSER— ronhiw^rf. 

Reason  to  apprehend  his  presence,  duty  begins.    87,  98. 
Relation  of  company  to,  when  it  begins.    87,  97. 
Watchmen  of  different  companies  stand  on  tracks.    94. 
Willful  injury  to,  not  justifiable.    91,  100,  103. 
When  the  duty  of  exercising  ordinary  care  arises.      87,  97. 

TRESTLE. 

Bridge-keeper's  wife  killed  on.  99. 
Duty  to  one  on.    87,  97. 
Gross  negligence  to  walk  on.    97,  87. 
Man  and  child  killed  on.    368. 
Woman  killed  on.      396. 

TURNTABLE. 

Principle  involved  in  such  cases.    102,  454. 

When  company  liable  for  injuries  to  a  child  by.    102. 

VARIANCE.    See  Pleadings, 

VENUE  OF  SUITS  AGAINST  RAILWAY  COMPANIES. 

Act  applies  to  foreign  as  well  as  to  domestic  corporations.    34. 

Act  constitutional.    34. 

Act  refers  to  causes  of  action  originating  in  this  State.    33. 

Construction  of  section.    31. 

Contracts,  actions  on.    30,  31,  83. 

Homicide,  by  depot  agent    34. 

In  any  county  through  which  the  road  may  run,  when.    30. 

In  county  of  the  residence  of  the  company,  when.    30. 

In  justice  courts.    34. 

Injury  begun  in  one  county  and  completed  in  another.    34. 

Injury  to  person  or  property.    30,  31,  33. 

Joint  suit  against  agent  and  company.    34. 

Lessees,  actions  against.    30,  32. 

Proof  of  venue.     36. 

Receivers,  suits  against.    270. 

Residence  of  railway  corporations.    32,  34. 

Waiver  of  jurisdiction.    35. 

VERDICTS.     See  Damages. 

VICIOUS  OR  DANGEROUS  ANIMALS. 

Bitten  by  a  dog  in  owner's  back  yard  and  on  a  street.    456. 

Bitten  by  a  horse  by  the  sidewalk.    457. 

Fault,  injured  person  must  be  without,  in  causing  the  injury.    455, 
456. 

Fault,  mere  trespass  is  not,  within  the  statute.    456. 

Owner  or  keeper,  when  liable  for  injury  by.    455,  457. 

Vicious  animal,  what  is.    455. 

VICE-PRINCIPAL.     Sec  Master  and  Servant. 
VISITOR. 

Notice  to  alight,  when  entitled  to.    75. 

On  the  train  to  aid  others.    76. 
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VOLUNTEER.     See  Master  and  Servant. 

WAITING-ROOM. 

Woman  expelled  from.    203. 

WAIVER. 

Duty  of  extraordinary  diligence,  can  not  be.    147. 
Of  jurisdiction.    35. 

WARNING.     See  Master  and  Servant. 

WELLDIGGER. 

Injured  by  a  derrick.    259. 

WHISTLE.     See  Crossings, 

Blowing  in  city,  town  or  village.    110,  114,  127. 
Blowing  maliciously.     110. 
Blowing,  right  and  duty,  as  to.    110,  114. 
Blowing,  when  it  is  proper  diligence.    126,  127. 

WIFE.    See  Torts  to  Wife,  or  Child,  or  Servant.    And  also.  Homicide. 
Action  for  injury  to.    422. 
Administrator,  where  a  proper  party.     422. 
Child,  when  she  may  sue  for  injury  to.    421. 
Earnings,  who  they  belong  to.     422. 
Husband  may  sue  for  death  of.     357,  396. 
Loss  of  services,  damages  for.    422. 

WILLFUL  OR  WANTON  INJURY. 

Negligence  not  weighed  against.    87,  205. 

Ratification  applies  to.    284. 

To  trespasser,  not  justified.    91,  100. 

When  defendant's  act  is.    205. 

When  one  is  liable  for.    436. 

WITNESS,  FAILURE  TO  PRODUCE.     Sec  Evidence. 
Impeached  by  physical  facts.    83,  84. 

YARD-MASTER. 

Struck  by  an  electric-light  pole.    529. 
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